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This ERI SA case presents the famliar scenario of a |large
conpany seeking to reduce the size of its workforce by offering
enhanced early retirenent packages to particul ar enpl oyee groups.
Plaintiff James Mullins m ssed one such package by taking early
retirement six weeks before an enhancenent was announced. He has
sued his forner enployer claimng that Pfizer breached its
fiduciary duties by failing to disclose to himthe fact that the
package was under consi deration when he was trying to decide
whet her and when to retire. Sunmmary judgnent was initially
granted on Mullins’ ERISA clains, but the Second G rcuit

reversed, see Mullins v. Pfizer, 23 F.3d 663 (2d Cr. 1994), and

the case was remanded to this Court for trial.

After a four day trial, a jury returned a verdict in
Mul I'ins’ favor and judgnment entered accordingly, but the judgnent
was | ater vacated after the Second G rcuit decision in Sullivan
v. LTV, 82 F.3d 1251 (2d Cr. 1996), that "there is no right to a
jury trial in a suit to recover ERI SA benefits. . . ." The
parties agreed that the case would instead be tried to the Court ,

based upon the evidence presented at the Septenber 1995 trial and
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further post-trial briefing reflective of subsequent, evolving
| egal authority bearing on issues presented by the trial
evidence. This ruling follows.

| . Fi ndi ngs of Fact

A Sti pul at ed Background Facts

James Mullins commenced enploynment with Pfizer Inc. on
Cct ober 13, 1955, and worked for Pfizer for 34 Y2years until he
retired on April 1, 1990. Millins was a participant in Pfizer’s
Retirenment Annuity Plan and its nedical and dental plans, all of
which are qualified plans under ERI SA. Pfizer’s Retirenment Plan
contai ned provisions permtting enpl oyees younger than 65 years
of age to retire early with either a full or reduced pension
dependi ng on the enpl oyee’s age and years of service. Millins
el ected early retirenment pursuant to the Retirenent Pl an
effective April 1, 1990. He was then 57 Y2years of age and was
eligible for a retirenment benefit discounted by approxi mately 10
percent fromhis normal retirenment benefit. Pursuant to the
ternms of the plan, Miullins elected a lunp sumdistribution of his
retirement benefit. Stips. of Fact, Tr. at . 47-50.

On May 16, 1990, Pfizer announced the offering of a
Vol untary Separation Option (the “VSO') to certain enpl oyees at
its manufacturing facility in Goton, Connecticut. Eligibility
for the VSO was restricted to regular overtine eligible enployees
and foremen in the Suciac, BioRecovery and Antibiotic

Departnments, who were enpl oyed on the date of the announcenent.
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The terns of the VSO included (a) a |l unp sum severance paynent of
two weeks of pay for every year of enploynent up to a maxi num of
52 weeks pay; (b) full paynent of 1990 vacation entitlenent in a
| unp sum upon separation; (c) a |long service bonus according to
existing Pfizer policy calculated up to the separation date and
pai d upon separation; (d) retirenent benefits for retirenent

el igible enpl oyees, vested enpl oyees not yet retirenent-eligible
to receive their pensions when they becane eligible under the
terns of the retirenent plan, and enpl oyees not yet vested in the
Retirement Plan to be immedi ately vested and paid a di scounted

| ump sum benefit upon separation; (e) continuation of nedical,
dental and basic life insurance benefits for enployees not
retirement eligible until the enpl oyee found another position and
becanme eligible for coverage under another plan or for 12 nonths
fromthe date of separation, whichever occurred first; (f)
paynent for educational assistance available for 24 nonths to a
maxi mum of $4, 000 for education or training to enhance

enpl oyability; (g) assistance in seeking new enpl oynent outside
Pfizer; and (h) availability of Pfizer enployee assistance plan
services. |If nore than 100 enpl oyees accepted the offer, Pfizer
woul d sel ect enpl oyees for inclusion in the VSO pl an based on

| ength of service, wth priority given to the enpl oyees in the
Suci ac Departnment. The wi ndow for eligible enployees to accept
the offer was from June 11 through June 18, 1990. Stips. of

Fact, Tr. at Y. 47-50.



As the sponsor and adm nistrator of the VSO plan, Pfizer was
a fiduciary within the neaning of 29 U S.C. §8 8§ 1002(21)(a) and
1104. The VSO was a new ERI SA plan, not an anendnent to the
exi sting Retirenment Plan, and prior to the announcenent and
i npl emrentation of the VSO Pfizer did not have a simlar plan
avai l able for Goton enployees. |If Millins had been enpl oyed by
Pfizer on May 16, 1990, he woul d have been eligible for and woul d
have elected to participate in the VSO Had he done so, he would
have recei ved $35,000 in severance pay and woul d have been
eligible for a $4,000 education assi stance paynent. Stip. of
Fact, Tr. at . 47-50. Pfizer never disclosed to Mullins as of
his April 1, 1990 retirenent, however, that an early retirenent
i ncentive plan was under consideration by the conpany. Id.

B. Econom c Conditions at Pfizer and
Devel opnent of the VSO

Pfizer is a large nmultinational corporation wth
approxi mately 100 different facilities in nunerous countries
t hroughout the world, of which the facility in G oton,
Connecticut, was one. Pfizer had a nunber of divisions, and as
of 1989 the Goton facility manufactured for the Specialty
Chem cals G oup, the Animal Health G oup, the Food Sci ence G oup
and the International Pharmaceuticals Goup. The Goton facility
was one of Pfizer’'s original manufacturing facilities, and in the
1950's it had expanded its operations and grown rapidly, but saw

a significant slowing in the 1980's. Goton was a |l arge scale



bul k manufacturing operation that focused on production through
fernmentation and bi oprocessing, but there was significant debate
anongst pl ant nmanagenent and managenent of the Special Chem cals
division at the corporate |evel regarding the continued viability
of such operations in Connecticut. Tr. at 424-25. Business
conditions at the Goton facility inthe md to late 80's were
difficult, because the plant was overstaffed and "not conpetitive
in the marketplace.” Tr. at 538. Plant nmanagenent therefore
began to exam ne ways to make production nmethods nore efficient
and profitable. Tr. at 539.

In particular, the Suciac operation at G oton, a |abor-
i ntensi ve process that used a technol ogy called pan fernentation
to produce citric acid, was considered "uneconom ¢ and outdated,"
and Groton was thought to be one of the last facilities in the
world to use the technology. Ex. 18. The elimnation of the
Suci ac operation would al so cause streanlining of the Biorecovery
operation at Goton, the unit in which Millins was enpl oyed.
Exs. 9, 18. These changes woul d produce what Pfizer
euphem stically terned "excess personnel,"” but the concept of
| ayoffs was antithetical to the Pfizer tradition at the tine, and
"keep[ing] everybody enployed and on their jobs" was a Pfizer
objective. Tr. at 539. Although [ayoffs remained an option, no
one in managenent at the Groton facility was eager to inplenent
them 1d.

A retirenment incentive package had been offered i n Novenber
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of 1987 to 25 enpl oyees at Pfizer’s Southport, North Carolina

pl ant who were being displaced by automation. Ex. 30; Tr. at
495-96. The terns of that Voluntary Separation Incentive Program
mrrored those eventually offered to G oton enpl oyees, save an
additional lunmp sum of $5,000 paid to each accepting enpl oyee.
Id.

Joseph Schachner was plant nmanager for G oton, and was
"operationally responsible” for the facility, which included
manuf act uri ng operations, hiring and recruitnment of new
personnel, and general nmaintenance. Tr. at 423. Barton Fi negan
was the director of enployee and community relations at the
Goton facility at the tinme in question, and in | ate Novenber or
early Decenber 1989, Schachner asked Finegan to do a denographic
anal ysis of the current work force and the staffing requirenents
for Goton, and to investigate the possibility of a "separation
package" as a possible solution for the reduction in force that
apparently was going to be necessary at Goton. Schachner Test.
at 448; Finegan Test. at 547-548. On Decenber 30, 1989, in
response to this request, M. Finegan produced a report entitled
"Groton Manning and Retirenent Projections,” which concluded that
the G oton plan was going to be overstaffed, and suggested that
Pfizer inplenment a "separation incentive programto encourage
people to voluntarily leave."” Tr. at 550, 261-262, Pl. Ex. 4.
The primary conponent of the separation incentive program
proposed by M. Finegan was one week’s pay per year of service
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offered to all enpl oyees, but also included six nonths health
I nsurance coverage, educational and outpl acenent assistance. Tr.
at 550, PI. Ex. 4. At trial, M. Finegan testified that the only
alternative to the proposal, in his view, was to | ayoff
enpl oyees, which Pfizer "had never really done and didn't want to
do," id., but he was also not sure that the programwoul d be
accepted and inmplenmented. Tr. at 551. Finegan projected the
costs of such a programat Pfizer to be approximately $ 3.2
mllion, and discussed the idea extensively with Schachner and
Kerry Hertenstein, Assistant Plan Manager. Schachner,
Hertenstei n, and Fi negan needed the support of division
managenent in New York, however, for they could not inplenent the
VSO plan. Tr. at 552.

Schachner reported to Niall Conway, vice president of
manuf acturing for the Specialty Chemcals Goup, Tr. at 426, who
in turn reported to Don Kol owsky, the president of Specialty
Chem cals Goup. Tr. at 891. Both Conway and Kol owsky worked
out of corporate headquarters in New York City. Neither Conway
nor Kol owsky could give final approval for a VSO at the G oton
facility, as such approval had to come fromthe corporate
managenent committee, referred to as the "CPC." The CPC was
conposed of heads of the various Pfizer operating divisions, the
chai rman and the president of the conpany, and other "advisory
menbers." Tr. at 427. In a nmenorandum dated January 14, 1990,
Finegan’s idea for a VSO was forwarded to M. Conway, along wth
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the cost projections he had conpleted. Tr. at 452, Ex. 5.
Hertenstein, the author of this nmenorandum characterized it not
as a reconmendation by G oton nanagenent, but as a description of
a proposal they were studying. Tr. at 736.

At the request of Charles Schneider, the General Production
Manager of the Specialty Chem cals G oup, on February 9, 1990
Hertenstein al so drafted a nmenorandum addressi ng the inpact of
t he Suciac shutdown at the Goton facility, which would result in
net excess personnel of 87. Tr. at 737, Ex. 7. The first
sentence of the menorandumoutlined its purpose, stating that
"[1]n the attached study, the G oton Plant’s excess personnel
situation is exam ned and a course of action is recomended to
effect an appropriate reduction in force." Ex. 7. In this
menor andum Hertenstein |isted the options for addressing excess
personnel, including |ayoffs, a one week pay per year of service
i ncentive program for Suciac and Bi orecovery enpl oyees only, a
one week pay per year of service incentive programfor the entire
plant, and a two weeks pay per year of service incentive program
for Suciac and Bi oRecovery enpl oyees only. Ex. 7. Layoffs,
characterized as the "l east expensive option,"” were not
reconmended because they were "contrary to the Pfizer tradition
and woul d adversely affect the Corporation’s public inmage," and
the next two options were discounted for various efficiency
reasons. The two weeks pay per year of service incentive program
for Suciac and Bi orecovery enpl oyees was recommended as the
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option that "would best serve the Plant"” because the needed
reductions could occur without having to reshuffle the remaining
enpl oyees, and a targeted reduction would mnimze "ill will from
already retired people fromother parts of the Plant." [d. The
cost of this programwas estimated to be $ 1.7 mllion, and the
menor andum di d not propose ot her aspects of the VSO, including
conti nued health insurance benefits and educati on assi stance.

Tr. at 737, 306-307, Ex. 7.

Fi negan continued to work on the VSO proposal, under the
supervi sion of Schachner, Tr. at 452, and Hertenstein testified
that Fi negan "bore the brunt" of taking the proposal through the
various |levels of the corporate hierarchy in order to win
ultimate approval. Tr. at 744. At trial, Finegan literally
sketched out the nultiple players in the Special Chemcals
di vi sion who were involved in consideration of the VSO proposal,
including Pfizer’s president Dr. Laubach; Conway’ s boss M.

Kol owsky, the head of the Specialty Chem cals division; severa
Pfizer executive vice presidents in charge of finance and
personnel issues; nenbers of Pfizer’s in-house | egal team and
staff nmenbers fromvarious "corporate functions”" within Pfizer,

i ncl udi ng corporate comruni cati ons and cor porate enpl oyee
relations. Tr. at 558-564. According to Finegan, these various
arns of the Pfizer corporation all had input into the devel opnent
of the G oton VSO He, Schachner and Hertenstein would work on a
version, and Schachner and Hertenstein would forward it to Conway
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for cooment, while he would conmunicate with the corporate
per sonnel people, including Tom Newton and Ji m Donahoe. Tr. at
564, 570. According to Finegan, the issues raised by other
peopl e involved in the process included whether to include junior
enpl oyees, the "nuances" about the provision of continued
i nsurance benefits, and the expense of the program Tr. at 580.
M. Finegan, however, did not identify any Pfizer individuals, at
t he plant managenent or corporate |evel, who disagreed with the
rationale for the VSO or the basic idea of offering one to
Suci ac and Bi orecovery enpl oyees.

On March 22, 1990, Hertenstein drafted a docunent entitled
"Vol untary Separation Program - D scussion of Pros and Cons, "
whi ch included a statenent that "[t]here is a clear business need
for an incentive program" and that a narrow and targeted
i ncentive plan would increase the nunber of non-retirenent age
enpl oyees | eaving the plant while avoiding the | oss of |arge
nunmber of skilled enployees. Ex. 13. On the "Con" side, the
docunent notes that "enpl oyees who have already retired fromthe
af fected departnents will be unhappy that they were excluded from
the incentive," and that Pfizer "may w sh to pay these people as
if they were part of the incentive in order to avoid these hard
feelings.” 1d. (enphasis in original). As the manner in which
t he proposed VSO was to be communicated to enpl oyees was
considered an integral part of the plan, a draft letter to the
G oton enpl oyees explaining the VSO of fer al so was prepared on
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March 22, 1990. Tr. at 574, Exs. 14, 15. This letter described
t he business need to elimnate the Suciac operation and

stream ine the Biorecovery unit, and enphasized that there would
be "NO |l ayoffs;" rather, the conpany woul d handl e the reductions
in the Suciac and Biorecovery units "in the best Pfizer Famly
tradition." Ex. 14 (enphasis in original). It then went on to
descri be the VSO program and included all the nmain conponents
conprising the incentive plan first envisioned by Fi negan,

al though in some cases the anounts increased: two weeks of
severance pay per year of service, 12 nonths of continued

i nsurance benefits, educational and outpl acenent assi stance. Id.
Al'l of these elenents first outlined in the draft letter of March
22 were included in the final VSO plan that was ultimately
approved.

On March 25, 1990, Conway sent Hertenstein an e-mail nessage
indicating that Hertenstein would be receiving comments on the
VSO pl an from Don Kol owsky, the president of the Special
Chem cal s division, and Tom Newton. Ex. 16. Conway expl ai ned
that "[w] e have not given up the hope of taking the issue to the
CPC on the 4th April, though it’'s very tight." 1d. He
instructed Hertenstein to focus on particul ar issues regarding
the VSO in preparation for an upcom ng session, including "clains
of unequal treatnment, etc." and "legal obligations.” Id.

The president of the Specialty Chem cals G oup, Kol owsky,
prepared a confidential docunent dated March 27 expressing his
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views on the VSO and how the "G oton 2000 Vision" was to be
communi cated to the workforce. Ex. HH He nmandated that the
| etter communicating the changes in Suciac and the VSO omt any
inplied promse of avoiding |layoffs, and listed as a "Probl ent
with the VSO the fact of "Recent Suciac, Biorecovery, Antibiotic
retirees.”" 1d. Kolowsky also raised a series of questions about
the program including what classes of enpl oyees woul d be
eligible for the program whether the program shoul d be avail abl e
to other groups at the Goton facility, questioning the estinates
of acceptance, and the viability of other options. In
particul ar, Kol owsky referred to "Brooklyn precedent," a
situation at a Brooklyn facility where Pfizer avoided a | ayoff by
"carr[ying] extra people for a considerable anmount of tine until
natural attrition could take effect,” Tr. at 748, and the
possibility of running "two sinultaneous prograns” of a site-w de
plan for retirenment-eligible enployees and a VSO of one week pay
per year of service for non-retirenent-eligible Suciac and
Bi orecovery enpl oyees. 1d. Kolowsky noted that the latter
option would be "[p]ossibly less costly” and would "[p]robably
reduce RIF needs." 1d. Kolowsky did not, however, object to the
concept of a VSO, or propose any alternatives that were
dianetrically at odds with the proposal.

The VSO did not go before the CPC on April 4 as planned,
Hertenstein testified at trial that "there were nore questions
and nore nodifications were made to the plan,"” as exenplified in
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t he questions raised by Kol owsky. Tr. at 744-745. An April 10,
1990 nenorandum from Conway to a nunber of people at corporate as
wel |l as the Goton plant managenent notified themof the
scheduling of two neetings in April "regarding the finalization
of plans for Goton Suciac. . . prior to formal presentation to
the CPC on May 2." Ex. U Schachner testified that these
meetings involved "various admni strative divisions" in the
corporate headquarters whose approval was necessary before the
VSO proposal could be presented to the CPC. Tr. at 453. On
either April 19 "or shortly thereafter,” Goton plant nanagenent
met with corporate representatives to discuss the Goton VSO
proposal ; the agenda indicates that the attendees were to get an
overvi ew of the "Suciac/Anti/Bi orecovery Business Situation,"
"Revi ew Mechanics and Details of Option," and discuss the details
of communi cating the VSO, both internally within the plant and
externally with the media. Ex. N Although the April 19 agenda
al so provided a tinme for the attendees to "D scuss Concerns,"”
nothing in the agenda identifies any substantive concerns or
objections to the VSO Plan. Another neeting was held towards the
end of April, and on April 26, 1990 Kol owsky forwarded a letter
to the CPC describing "the rationale for and broad terns of a

vol untary severance program proposed for certain Specialty

Chem cal s’ departnments at Goton,"” and indicating that "[njore
details with respect to alternatives considered, severance terns,
and conmmuni cations strategy will be presented at the 5/2/90 CPC
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meeting." Ex. V. Conway testified that this letter was the
first formal notice the CPC received of the VSO proposal

al though it was possible that individual nmenbers of the CPC m ght
have been consulted in preparation of the proposal. Tr. at 910.
Fi negan testified that Dr. Bloom the head of central research
and a CPC nenber who was not present at the May 2 neeting, had
expressed sonme "serious concerns" about whether "Pfizer’s inage
both in the comunity and with enpl oyees" woul d be damaged by the
VSO, although he did not further explain why Dr. Bloomfelt that
t he VSO woul d have such an inpact. Tr. at 719.

A revi sed packet of information regarding the VSO was
di stri buted by Finnegan to headquarters personnel and pl ant
managenent on April 27, 1990. Ex. T. Nothing in the terns of
t he proposed VSO had changed fromthe draft letter prepared on
March 22, 1990, except for the addition of full 1990 vacation
entitlenent and a Long Service bonus, a |unp sum option, and
access to Pfizer EAP services. Ex. T. On April 30, 1990,
Hertenstein forwarded to Conway sone slides he and Fi nnegan had
prepared outlining the need for and paraneters of the VSO these
slides were to be used by Conway in his May 2 presentation to the
CPC. Ex. JJ; Tr. at 774.

Kol owsky, Conway, and two other individuals fromthe
corporate headquarters presented the VSO proposal at the May 2
CPC neeting. Conway had nmade nunerous proposals to the CPC
bef ore and had been very successful; he testified that he "al nost
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i nvariably got what [he] was |ooking for" fromthe CPC. Tr. at

896. Nonet hel ess, approval by the CPC was consi dered an

"obstacl e" that nmust be rigorously prepared for, and Conway

characterized its atnosphere and i nportance as being "like the

star chanber of Pfizer." 1d. Conway testified that the CPC

menbers di scussed the G oton VSO proposal and expressed sone

concerns regarding it, but the only concern he could specifically

identify was CEO Pratt’s objections to the informational bookl et

that G- oton managenent had intended to use as part of its

comruni cation strategy. Tr. at 913. The relevant portion of the

CPC m nutes also reflect this disapproval of the booklet, but

ot herwi se the description of the discussion at the CPC is terse:
M. Kol owsky proposed that the Comm ttee approve a voluntary
severance programthat would offer two weeks pay for each
year of service up to 52 weeks. The program woul d reduce
the enploynment fromthe present 1614 to from 800 to 1000.
The program woul d cost an estimated $3.1 million, but would
save annual | abor costs of $5.3 million. M. Kol owsky noted
that the programis being recommended regardl ess of what is
done with citric. After discussion, the Conmttee approved
t he proposal

Ex. X. The VSO was announced to Anti biotic, Biorecovery and

Suci ac enployees in a letter dated May 16, 1990. Ex. 22.

Al though the May 16 letter did not contain the "NO | ayof fs”

| anguage of the March 22, 1990 draft, the contents of the letter

were essentially the sane as the draft, including the terns of

t he VSO
Al t hough the VSO went through several pernutations and was

subject to revision and comment on nunerous occasi ons and at
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various corporate |levels, none of the docunents or testinony
introduced at trial reveal ed any substantive objection to the
concept of a VSO, or disagreenents with the business necessity
for it at Goton in 1990. No other alternatives to the
overstaffing problemresulting fromthe Suciac elimnation were
seriously discussed at any stage of the devel opnent and approval
process. Schachner could not identify anyone within the
managenent structure at corporate headquarters who was opposed to
the plan, and he declined to characterize the proposal as
"controversial." Tr. at 458. While wtnesses for Pfizer

enphasi zed that no one involved in the devel opnent of the VSO had
the authority to inplenment the proposal save the CPC, the

evi dence does not discl ose any serious objections to the
severance plan at either the plant or corporate level. Wile Dr.
Bl oom expressed general concerns about Pfizer’s inage in the
communi ty, the nature of these concerns was not explained at
trial, and none of the docunents generated over the course of
devel opi ng and proposing the VSO to the CPC indicate that at any
poi nt anyone in Pfizer recomrended agai nst adopting the VSO  Nor
does the evidence suggest that other alternatives were being

wei ghed along wwth the VSO Pfizer w tnesses were unani nous in
expressing the "Pfizer famly tradition" of avoiding |layoffs, and
no ot her products were on the horizon to be produced at Goton to
enpl oy the excess personnel after the Suciac elimnation. Wile
the scope of the programwas altered in sone insignificant ways
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fromthe programoriginally contenplated by Finnegan, in that it
was available to all Antibiotic enployees as well, and while
fine-tuning had to be done before a final proposal could be
presented to the CPC, the record reveals very little di sagreenent
anongst the relevant players at both Groton and the corporate
headquarters about the need for and terns of the VSO

C. Al'l eged M srepresentations to
Mul lins and Ot her Enpl oyees

The problens with production at the Goton facility were not
kept secret fromthe enployees, and runors regardi ng potenti al
departnment shutdowns or downsizing were rife. See, e.qg. Tr. at
61-62, 187-88, 355-57. A concomtant workplace runor circul ated
regarded the possibility of a supposed "gol den handshake" t hat
Pfizer mght offer to some enployees. Tr. at 188, 357. As the
runors intensified, and the production problens at the facility
i ncreased, enployees raised these runors with their supervisors
at the regular safety neetings that were held in each departnent.
Tr. at 189, 326, 357.

Four enpl oyees besides Miullins testified to the preval ence
of these runors, and the fact that the issue was raised at safety
nmeetings: M. Dailey, who worked in the Suciac departnent; M.
Jordan, a security officer at Pfizer; M. Schroeder, who worked
with Mullins in the Biorecovery departnent; and M. Pebbles, who
worked in engineering. M. Daily testified about managenment’s

responses to enpl oyee questions about gol den handshakes. The
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responses included those of M. Schachner, M. Finegan and M.
Provencher (or responses of |ower-|evel managers nade in
Schachner, Finegan or Provencher’s presence) and al ways were, in
substance, that they knew nothing of any forthcomng offer. M.
Daily related these responses to the entire period of Decenber
1989 to May 1990, when the offer was nade. M. Jordan, a
Security Oficer enployed by Pfizer, also recalled the subject of
t he gol den handshake runors being raised after the regul ar
busi ness of safety neetings was conpleted, and that Messrs.
Fi negan and Provencher responded “you guys nust know nore than we
do,” which left him (M. Jordan) with the distinct inpression
t hat no package was comng. Tr. at 327. M. Schroeder recalled
questions related to a possi bl e gol den handshake com ng up in
di scussions related to departnment neetings, which nanagenent
answered to the effect “not that they were aware of,” |eaving him
with the inpression that nothing was forthcomng. Tr. at 345-46.
These exchanges woul d occur either prior to the neeting, or after
the official business of the neeting was conpleted and it was
opened up to questions. None of these enpl oyees, however, were
able to pinpoint a specific tine-frame for these exchanges,
except that the runors were ranpant fromlate 1989 until May of
1990, and that the questions were asked on a regul ar basis.

Mul I'i ns clai ned that Schachner and Provencher attended a
Decenber 1989 Bi orecovery departnent neeting that was called
specifically to address issues regardi ng possi ble cutbacks and
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departnment downsizing. Tr. at 74. Enpl oyees asked questions
regardi ng the possi bl e downsizing of sone departnents, the
possi bl e transfer of sonme enpl oyees, and the runors about an
early retirement package. |In response to the question about

wor kpl ace runors of a “gol den handshake” and whether it | ooked as
if there was going to be an early severance package, plaintiff
recal |l ed Schachner as saying “No, there is nothing in sight,”
confirmed by Provencher, "who said sonething like, that’s
correct, there is nothing in sight. Anybody that’'s waiting for a
gol den handshake may as well retire because it’s not com ng.”

Tr. at 84.

The accuracy of Miullins recollection of this nmeeting was
cast in doubt on cross-exam nation, where he acknow edged that he
could not recall whether Schachner and Provencher spoke
imedi ately after a regular safety neeting or at a speci al
nmeeting called to address issues regardi ng downsi zing. Tr. at
232. At his deposition, Miullins had testified that the neeting
took place in the latter part of 1989 - "possibly Qctober,
Novenber, maybe even Decenber,” Tr. at 230, although his
interrogatory responses place the neeting in either Novenber or
Decenber. Tr. at 238. At trial Miullins testified that "the
nont h of Decenber sticks out in [his] mnd,"” but the Court finds
this recent clarity of recollection problematic, as nenories
rarely inprove in accuracy over tine, and his trial testinony
contradicted his earlier deposition testinony in specific
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details, such as the order in which Schachner and Provencher
spoke. Tr. at 233. Finally, the agenda and m nutes fromtwo
Cct ober safety neetings were introduced, and they do not reflect
such a discussion as occurring. See Ex. C E

Pfizer does not dispute that "whenever it becane aware of an
unf ounded runor or supposition anong its enpl oyees regarding the
closing of departnents or the offering of severance packages, it
deni ed such runors.” Ex. 24. Schachner confirmed that such
runors were extant at the Goton facility, and that he and a
representative of the personnel departnent had a practice of
meeting with small groups of enployees to discuss "business
realities" in neetings would usually take the place of the
regul arly schedul ed safety neetings. Tr. at 430. During these
nmeet i ngs, Schachner testified, there would be "questioni ng about
whet her or not there would be changes in the Pfizer retirenent
plan to allow people to retire early.” Tr. at 429. An agenda
froman Cctober 12, 1989 Biorecovery unit "Meeting wth
Managenent " indi cates di scussion about the attendance policy,
wage i ncreases, and disability benefits. Ex. E Tr. at 437.
Schachner recalled no specific questions regarding runors of a
gol den handshake, and testified that if he had been asked he
woul d have responded "that we woul d be | ooking at our manni ng
requirenments in an attenpt to nanage themin a way that was the
best possible way for our enployees and for the conpany and that
we woul d consider options that were available to us." Tr. at
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444. No testifying enpl oyees, however, ever recalled hearing a
response that even admtted the possibility of retirenent
i ncentives; rather, the general inpression these enpl oyees
received was that no such package was on the horizon. Tr. at
190, 326, 345, 359.

After the neeting with Schachner and Provencher, whether it
t ook place in Cctober, Novenber, or Decenber, Miullins started
t hi nki ng about early retirenent, believing that Pfizer was not
going to offer any early retirenent incentives. Tr. at 85.
Acting on this belief, Mullins filled out the forns to get his
prelimnary retirenent figures and subsequently net with the
desi gnat ed Personnel Departnent staffer for retirenent benefits,
Ms. Sherry Dresback. On February 9, 1990, the sane date that
Hertenstein recomended the targeted VSO to Schneider, Millins
received his prelimnary estimate of retirement benefits, and
shortly after receiving this docunent he discussed his retirenent
options with Dresback. Ex. 8; Tr. at 87-88. Millins asked
Dresback if "there was anything in sight” in terns of a
retirenent incentive, to which she responded "no, there is
nothing that I know of." Tr. at 88. After this exchange,
Mul I'i ns concluded that "there wasn’t anything com ng down the
pi ke," and began thinking seriously about retiring. Tr. at 89.
After discussing retirenent with his wife, including the nonetary
penalty he would incur for retiring early, Millins returned to
Dresback on March 7, 1990 to discuss the |unp sum option, and
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agai n asked whet her she had heard anythi ng; Dresback stated that
she had not. Tr. at 91. Millins signed his retirenent papers on
March 9, 1990, and a nenorandum went out from Dresback to nmenbers
of managenent, including Schachner, that he would retire
effective April 1, 1990. Ex. 9. Millins’ wfe had to speak with
Dr esback on March 20, 1990, when she signed the spousal consent
fornms, and she was not inforned of any upcom ng retirenent
enhancenents. Ex. 14; Tr. at 102. This visit cane two days
bef ore Finegan prepared the first draft of the |etter announci ng
the VSO and explaining its ternms to G oton enpl oyees. Ex. 14.
Wiile Ms. Dresback did not recall having any discussions
with Miullins about "severance packages" or "gol den handshakes,"
she also testified to the volune of inquiries she received on a
daily basis and the nunber of retirenents she was processing
during the tinme period. Tr. 866-67. G ven the great inportance
of the retirenment-timng information to Miullins, the Court
credits his recollection of events in this regard, as he would be
nmore likely to recall the specifics of such exchanges than a
benefits representative who was testifying about events occurring
five years earlier, at a tine when she was having siml ar
di scussions with up to four enployees daily. Tr. at 867.
Dresback credibly testified at trial that had she known
about the VSO she would have considered it her duty to inform
Mul l'ins of the possibility. Tr. at 881. Finegan, however,
testified that he purposefully did not informher and the other
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benefits representatives, because he felt that disclosure of the
possibility of a VSO woul d have been "disruptive" to the plant.
Tr. at 696. A nunber of people were inquiring at the personne

of fice about their retirenent benefits, and Fi negan assuned t hat
if he had to disclose the VSO to one person, he would have had a
duty to disclose it to everyone. Tr. at 710-11. Fi negan was not
sure that the VSO woul d be approved by the CPC, and so if he had
i nformed people, he would not have been able to give them any
definite information, just that it was under discussion. Tr. at
714. He did not want people nmaking their retirenment decisions
based on what was, in his view, speculative information, because
retirees who chose the lunp sumoption in Pfizer’s existing
retirement plan mght see their benefits decrease if they waited
for a VSO that never materialized, due to changes in the interest
rate used to discount such paynents. Tr. at 713. The docunents
generated in the devel opnent of the VSO indicated that plant
managenent and corporate considered the possible effect of a VSO
on those who had already retired. Finegan’s original proposal
rai sed the possibility of offering the VSO to those who had
already retired by the tine the programwas announced, see Ex. 7,
and Hertenstein' s "Pros and Cons" nentions the option of paying
peopl e who had already retired as if they were part of the
incentive, Ex. 13, but Pfizer consciously decided against this
option. See Ex. T; Tr. at 682-83. Pfizer was al so aware that
peopl e m ght postpone their normal retirenment in hopes of
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receiving a better deal if they thought that a sim/lar program
woul d be announced i n subsequent years, and stated in witing

t hat managenent shoul d "counter this tendency" by naking clear
that it had no plans to offer another retirement incentive in the
future. Their own internal manni ng projections, however,

acknowl edged that another voluntary separation incentive program
woul d be needed, and anot her separation incentive program was
eventual ly offered. Ex. 18; Tr. at 686-87. Fromthe Court’s
review of the evidence, it is clear that confidentiality of any

i nformati on about the VSO was at a prem um because nanagenent at
Pfizer believed any preannouncenent disclosure would sl ow natural
attrition and retirenments, rendering Pfizer’'s estimtes of the
acceptance rate and cost cal cul ations of the VSO i naccurate.

Mul l'ins’ last day of work was March 31, 1990 and his
retirenment was effective April 1, 1990, three days before Conway
and Kol owsky had originally anticipated presenting the VSO
proposal to the CPC. Tr. at 102; Ex. 16. The VSO was announced
on May 16, 1990. 1d. Millins was the only Pfizer enployee who
retired between January 1, 1990 and May 16, 1990 who woul d have
been eligible for the VSO  Tr. at 699.

1. Conclusions of Law

A Pfizer had fiduciary obligations with respect
to the VSO even prior to its adoption, and
thus was acting in its fiduciary capacity
when it spoke to enpl oyees about the plan

Pfizer's first line of defense is to argue that because the
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VSO was a "new' plan, as stipulated to by the parties, it had no
fiduciary duties with respect to that plan until it was adopted.

Pfizer relies on the Second Circuit’s statenent in Pocchia v.

NYNEXX, 81 F.3d 275, 278 (2d Cr. 1996) that "[u]lntil a plan is
adopted, there is no plan, sinply the possibility of one."
Pocchi a adopted a sel f-described "bright-line rule"” that "a
fiduciary is not required to voluntarily disclose changes in a
benefit plan before they are adopted.” |d. at 278. The Second
Circuit’s decision in Pocchia, however, does not stand for the
proposition that a new plan has no fiduciary duties associ ated
with it until its adoption. The failure to disclose claimin
Pocchi a was nmade by a beneficiary who nade no inquiries regarding
future benefit changes, and who acknow edged that he was not
seeki ng such information when he spoke to his benefits counsel or
In the Court’s view, the holding in Pocchia was rather
straightforward: if no plan change has been adopted at the tine
of the beneficiaries’ retirenment, and if the beneficiary has not
sought information regarding future plan changes, then an
enpl oyer has no duty to volunteer any information. Since the
trial in this case, there has been significant case | aw
devel opnent supporting this limtation on the inport of Pocchia.
The Second Circuit has held an enpl oyer’s comuni cati ons about
enhanced retirenment incentives to ERI SA fiduciary standards, even
t hough the plan at issue was considered a "new' plan, rather than

an anmendnment to an existing one. See Ballone v. Kodak, 109 F.3d
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117, 120 (2d Cr. 1997) (conmmunications about new vol untary
severance plan that replaced plan under which plaintiffs
retired). Ballone relied largely on the trust principles

enunci ated in the Suprene Court’s decision in Varity v. Howe, 516

U S 489 (1996), a case pre-dating Pocchia by only three weeks
and whi ch involved the creation of an entirely new conpany and an
acconpanyi ng new plan. This precedent denonstrates that
fiduciary obligations attach to comuni cati ons about future
benefits, notw thstanding the fact that those comrunications
relate to "new' plans. The limtations on a fiduciary’'s
obligations contained in Pocchia do not serve to insulate
Pfizer’s conduct in this case fromERI SA review, nerely because

t he VSO was denom nated a "new' plan. Accordingly, the Court
rejects Pfizer’s argunents that it had no fiduciary duties vis-a-
vis potential participants in the VSO

B. Scope of Pfizer's fiduciary duties

Havi ng found that some fiduciary duty exists, the Court mnust
determ ne the scope of that duty as applied to the evidence
adduced at trial. ERISA inposes a fiduciary duty on enployers as
to their retirenent plans to act "solely in the interest of the
participants and beneficiaries.” 29 U S . C 8§ 1104(a). In
Mullins, the Second Circuit held this duty included an obligation
to "not make affirmative material msrepresentations to plan
partici pants about changes to an enpl oyee pension benefits plan."

23 F.3d at 668 (internal citations omtted). Wile a fiduciary
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is not required "to be perfectly prescient as to all future
changes in enpl oyee benefits" or to "to disclose its internal

deli berations," id., quoting Fischer v. Phil adel phia El ec. Co.,

994 F.2d 130, 135 (3d Cr. 1993) and Berlin v. M chigan Bel

Tel ephone Co., 858 F.2d 1154, 1163 (6th Cr. 1988), "when a plan

adm ni strator speaks, it nust speak truthfully."” Id.
1. Affirmative m srepresentations

Pfizer and Miullins disagree primarily about the point at
whi ch the consideration of the VSO can be said to have becone
"serious," and propose varying standards for nmaking that
determ nation. The Court nust first determ ne, however, whether
plaintiff has proved that Pfizer made affirmative
m srepresentations to him Mullins, 23 F.3d at 668. Wiile the
tone and content of Schachner and Provencher’s purported
statenents at what Mullins clainms was a Decenber neeting woul d
constitute material msrepresentations, the Court is not
persuaded that plaintiff has nmet his burden of proving that this
nmeeting occurred as plaintiff related it. H's recollection was
| ess than pristine, he could identify no other individuals who
were present at the neeting, and no witten docunentati on was
produced, conpared to the Cctober "Meetings with Managenent"
agenda i ntroduced by defendant. Ex. E

Mul I'ins’ recounting of his conversations with Sherry
Dr esback, however, had a strong ring of credibility, and were not

actually rebutted by Pfizer. She was his benefits
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representative, and she signed Miullins’ retirenent docunents,
t hus corroborating that they did neet for retirenent planning
pur poses during the tinme period clainmed by Mullins. Wile she
had no specific recollection of being asked by Millins about
"gol den handshakes," she testified that she was di scussing
retirenment options with two to four people a day, and processing
between 75 to 100 retirenents a year. Tr. at 866-67. Her
failure to recall a specific inquiry by Mullins is thus not
determ native of whether or not it occurred. Instead, the Court
credits Mullins’ testinony that he asked Ms. Dresback about the
possibility of a VSO and she responded she had no know edge of
anything at the tine.

This statenent constituted a failure by defendant to speak
truthfully, the literal truth of Dresback’s response
notwi thstanding. In explicating the nature of fiduciary duties
under ERI SA, courts have found that om ssions nay be acti onabl e,

as well as affirmati ve statenents. See Pocchia, 81 F.3d at 279

(enpl oyer had fiduciary duty not to nmake affirmative
m srepresentations or om ssions). For exanple, in Becker v.

East man Kodak, 120 F.3d 5 (2d Cr. 1997), the Second G rcuit

found a breach of fiduciary duty based partially on the fact that
the benefits counselor failed to provide "conplete and accurate
i nformation" about the mechanics and timng of the election to
retire. In reaching its conclusion the court cited approvingly

cases such as Eddy v. Colonial Life, 919 F.2d 747 (D.C. Grr.

28



1990) (enployer has not only duty not to msinformbut also "a
duty upon inquiry to convey to a lay beneficiary ... correct and
conplete material information about his status and options") and

Bi xler v. Central Pennsylvania Teansters Health and Wel fare Fund,

12 F. 3d 1292 (3rd Cir. 1993) (failure to advise beneficiary of
benefits available to her was breach of fiduciary duty, even when
inquiry was limted). M. Dresback’s response, while undoubtedly
a truthful reflection of the state of her know edge at the tine,
omtted informati on known to defendant that was inportant to
Mul l'ins’ decision to immnently retire.

O course, Ms. Dresback cannot be faulted for failing to
provide information to which she was not privy. It is not
Dr esback, however, who personally owed any fiduciary duty to
Mul l'ins; rather, these duties were owed by Pfizer as plan
adm ni strator. M. Dresback was Miullins’ designated personnel
associ ate, and he reasonably understood that she was the
i ndi vi dual he was supposed to consult to receive answers to his
guestions about benefits and retirenent. As Judge Feinberg wote

in the Third Grcuit panel decision in Fischer v. Philadel phia

Elec. Co., 994 F.2d 130 (3rd Cr. 1993) ( Fischer 1), fiduciary
obligations "cannot be circunvented by building a ‘ Chi nese wall
around those enpl oyees on whom pl an partici pants reasonably rely
for inportant information and gui dance about retirenent.” [d. at
135. Purposefully w thholding information from Dresback about
the likely forthcom ng VSO plan, particularly where she woul d
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have considered it her duty to informMllins of the possibility
of the VSO had she been so inforned, will not inmunize Pfizer
fromliability for failing to conpletely and accurately respond
to Mullins” inquiries. Finegan’s and Schachner’s purposeful

deci sion to keep Dresback ignorant of their discussions was
further exacerbated by Pfizer’'s admtted policy of denying al
runors it viewed as "unfounded” pertaining to the VSO thus

| eaving no inplication other than that no retirenent enhancenents
were forthcomng. Tr. at 97-99.

The Court is persuaded that m srepresentations have been
proved. A fiduciary cannot |leave its front-line benefits
counselors in the dark, or instruct themto give nonconmttal and
nonfactual responses to inquiries regarding potential benefit
changes, if the information that is withheld is material to
beneficiaries. Such a stance is inconsistent with the mandate
that a fiduciary discharge its duties with the care, skill
prudence and diligence required by the statute. 29 U S . C 8§

1104(a) (1) (B); Donovan v. Bierworth, 680 F.2d 263, 271 (2d Cr.),

cert. denied, 459 U S 1069 (1982) (pursuant to a fiduciary's

duty of loyalty, all decisions regarding an ERI SA plan "nust be
made with an eye single to the interests of the participants and
beneficiaries."). Wile Ms. Dresback’s responses may not rise to
the level of the affirmative m sstatenents di scussed in Ballone,
her expressions of ignorance could have the sane effect as a
positive lie, when an enpl oyer has fostered a work environnment in
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whi ch the overwhel m ng inpression created in the m nds of
enpl oyees is that no retirenent enhancenents are in the works.
2. Materiality of m srepresentations

The inquiry does not end, however, once m srepresentations
by a fiduciary are proved; rather, the Court nust anal yze whet her
they were material to the plaintiff. This determnation is a
m xed question of law and fact, based on whether there is a
substantial |ikelihood that the m srepresentation would m slead a
reasonabl e enpl oyee i n maki ng an adequately infornmed decision
about if and when to retire. Millins, 23 F. 3d at 669. "Wether
a plan is under ‘serious consideration’ at the tine a
m srepresentation is made is relevant to materiality. Al else
equal , the nore seriously a plan change is being considered, the
nore likely a m srepresentation, e.g., that no change is under
consideration, will pass the threshold of materiality.” 1d. 1In
the Second Circuit, however, serious consideration is not a
"bright Iine" for determning materiality as in other
jurisdictions; rather, "an enpl oyer’s serious consideration of
pl an changes is but one aspect of the materiality of the alleged
m srepresentations, not a prerequisite to the fiduciary’s duty to
speak truthfully when nmaking disclosures to plan beneficiaries.”

Bal | one v. Eastman Kodak, 109 F.3d 117, 125-26 (2d Gr. 1997).

The point at which a fiduciary seriously considers offering
enhanced retirenent incentives still plays an inportant role in

assessing the materiality of any m srepresentations, because the
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potential change is no | onger speculative or renote and thus can
have nore bearing on an enpl oyee’ s deci si on-maki ng. Pinpointing
"serious consideration"” is thus a necessary first step before
applying the other factors laid out in Ballone. The Court wll
t herefore weigh the evidence presented at trial to ascertain this
significant point in tine.
a) Princi pl es of serious consideration

The concept of "serious consideration"” first appeared in
Mul I'ins, where the Second Circuit aligned itself with two ot her
circuits in concluding that plan fiduciaries have a duty "not to
affirmatively m slead participants” regarding future plan
changes. 23 F.3d at 669. The Millins court cited to both

Fi scher v. Philadelphia Elec. Co., 994 F.2d 130 (3rd G r. 1993)

(Eischer 1) and Berlin v. Mchigan Bell Tel ephone Co., 858 F.2d

1154 (6th Gr. 1988) in reaching its conclusion that serious
consi deration can often be correlated to materiality. See id.,

quoting Fischer 1, 994 F.2d at 135. Nei t her Fischer | nor

Mul I'ins, however, clearly articulated what is neant by serious
consi derati on.

The Third Grcuit revisited the issue in Fischer v.

Phi | adel phia Elec. Co., 96 F.3d 1533 (3rd Cr. 1996) ( Fischer

1), noting that the concept "recogni zes and noderates the
tensi on between an enployee’s right to information and an
enpl oyer’s need to operate on a day-to-day basis . . . . A
corporation could not function if ERI SA required conplete
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di scl osure of every facet of these on-going activities." 1d. at
1538. The Third Crcuit established a three prong test for
determ ning the point at which an enployer’s fiduciary disclosure
duty outweighs its right to nmake confidential business deci sions.
While the Second Circuit has not adopted this test, its reasoned,
t hought f ul approach provi des useful guidance to this Court as
fact-finder:

Serious consideration of a change in plan benefits exists
when (1) a specific proposal (2) is being discussed for

pur poses of inplenentation (3) by senior managenent with the
authority to inplenent the change .

The first elenment, a specific proposal, distinguishes
serious consideration fromthe antecedent steps of gathering
i nformation, devel oping strategi es, and anal yzi ng opti ons.
A conpany nust necessarily go through these prelimnary
steps before its deliberations can reach the serious stage.
This factor does not nean, however, that the proposal nust
describe the plan inits final form A specific proposal
can contain several alternatives, and the plan as finally

i npl emrented may differ somewhat fromthe proposal. What is
required, consistent wwth the overall test, is a specific
proposal that is sufficiently concrete to support

consi deration by senior managenent for the purpose of

i npl enent ati on.

The second el ement, discussion for inplenmentation, further

di sti ngui shes serious consideration fromthe prelimnary
steps of gathering data and fornulating strategy. . . This
factor recogni zes that a corporate executive can order an
anal ysis of benefits alternatives or conm ssion a
conparative study w thout seriously considering inplenmenting
a change in benefits. . . . Consideration beconmes serious
when the subject turns to the practicalities of

i npl enent ati on.

The final elenent, consideration by senior managenment wth
the authority to inplenent the change, ensures that the

anal ysis of serious consideration focuses on the proper
actors within the corporate hierarchy. As noted, |arge
corporate entities conduct regular or on-going reviews of
their benefit packages in their ordinary course of business.
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These entities enploy individuals, including mddle and
upper -1 evel managenent enpl oyees, to gather information and
conduct reviews. . . . As a general rule, such operations
wi Il not constitute serious consideration. These activities
are nmerely the ordinary duties of the enpl oyees. Unti

seni or managenent addresses the issue, the conpany has not
yet seriously considered a change. . . . This focus on
authority can be used to identify the proper cadre of senior
managenent, but it should not limt serious consideration to
del i berations by a quorum of the Board of D rectors,
typically the only corporate body that in a literal sense
has the power to inplenent changes in benefits packages. It
is sufficient for this factor that the plan be consi dered by
t hose nmenbers of senior managenent with responsibility for
the benefits area of the business, and who ultimately w ||
make recommendations to the Board regardi ng benefits
oper ati ons.

Id. at 1539-1540.
Q her circuits have since adopted the Third Grcuit’s

formul ation, although with sone vari ati ons. See, e.q.,

Vartanian v. Monsanto Co., 131 F. 3d 264, 268 (1st Cr. 1997).
The Tenth Crcuit and the Nnth Crcuit’s formul ati on and

application of the Fischer Il serious consideration test are

particularly pertinent to this case. |In Hockett v. Sun Conpany,

109 F. 3d 1515, 1523 (10th G r. 1997) the Tenth Crcuit concl uded

that there was "no intersection of the three Fischer Il factors"

until the heads of all departnents related to enpl oyee benefits,
as well as the presidents of both the subsidiary and parent
corporation, gathered to discuss a specific voluntary term nation
proposal. 109 F.3d at 1524. The Hockett court also noted that
no new cost-anal yses or actuarial work occurred prior to this
nmeeting, and "[w] hile cost-analysis or actuarial work is not a
necessary prerequisite to serious consideration, it is unlikely
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that a specific proposal would be sufficiently concrete w thout
sone such information." 1d. at 1525.

In contrast to the rule in Hockett, which required the
participation of top executives at both the subsidiary and the
corporate parent, the Ninth Grcuit held in an en banc deci sion
that consideration of retirenent incentives by a corporate
di vi sion’s seni or managenent al one could be sufficient to trigger
fiduciary duties, if that division was essentially self-nmanaged.

Bins v. Exxon Co., 220 F.3d 1042, 1051-52 (9th G r. 2000).

Drawi ng on principles of corporate law, the court noted that in
sonme corporate structures, the corporate parent may function
simlarly to a board of directors vis-a-vis a division, in that
it serves primarily in an oversight role, allowing the division a
substanti al degree of autonony and sel f- managenent. Id. 1In such

a case, the Bins court referenced the Fischer Il caution that

serious consideration should not be limted to "deliberations by
a quorum of the Board of Directors, typically the only corporate
body that in a literal sense has the power to inplenent changes

in benefits packages." Id. (quoting Fischer I1, 96 F.3d at

1540). Remanding to the district court for a determ nation of
whet her the nature of the relationship of the parent to the

di vision was "actively managerial or characterized nore properly
as one of oversight," id. at 1052, the court noted that "[t]he
fact that Exxon Corporation nmay be the only corporate body that
‘“inaliteral sense’ can inplenent benefits changes by placing
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its inmprimatur on a proposal from|[division] managenent shoul d
not necessarily push back the date of serious consideration in
this case to the date on which the [retirenment incentive]
proposal s | anded on desks at Exxon." [|d. at 1051

In this Court’s view, the Ninth Crcuit’s approach to the

third prong of the Fischer Il test is better reflective of the

realities of differences in forns of corporate governance than
the Tenth Grcuit’s formalistic conception of who constitutes
"seni or managenent with authority to inplenent the change." The
Hockett court’s recognition that cost estinates or other
actuarial analyses are an integral part of devel oping a "specific
proposal " under the second prong of the test, however, is
persuasi ve, as consideration for inplenmentation necessarily
involves an inquiry into the bottomline economc effect. The
Court will therefore incorporate these refinenents on the Fischer
Il test into its analysis of serious consideration.
b) Application of principles to this case

The Court concludes that offering enhanced retirenent
i ncentives to Suciac and Bi orecovery enpl oyees was under serious
consideration by Pfizer as of February 9, 1990, the date
Hertenstein sent his menorandumto Conway recommendi ng the
i npl ementation of such a program Ex. 7. At this point in tine,
the senior executives at the Groton facility concurred that a
separation incentive was the best way to address the problematic
overstaffing at G oton in the Suciac and Bi orecovery departnents,

36



wi t hout breaking the Pfizer famly tradition of avoiding |ayoffs.
Conway had been kept abreast of G oton plant managenent’s
thinking prior to this point, as he was sent Finegan's initial
proposal and staffing projections on January 14, 1990, and there
is no indication that he ever opposed the VSO or even
reconmended material changes in the proposal that he received
fromHertenstein. Moreover, the proposal sent to Conway on
February 9 was sufficiently specific to constitute serious

consi deration because it included precise cal cul ations of
acceptance rates and total costs. Id. Wile the February 9,
1990 nmenorandum did not include a full recitation of the proposed
VSO s terns, it did include the nost relevant and costly terns
that formed the core of the finalized program adopted | ess than
three nonths later: a severance package of two weeks pay per year

of service. Ex. 7 at p. 4. The first prong of the Fischer 11

test was net at this point.
That the proposal was sent to Conway for the purposes of

i npl ementation, the second factor in the Fischer Il test, is

evi denced by the fact that he was the corporate official nost
responsi bl e for shepherding the VSO through the CPC, and who
prided hinself on his "exceptional record" of CPC approvals. The
collision between the need to nodernize and streanline the Goton
facility and the Pfizer tradition of no | ayoffs al so denonstrates
that the February 9, 1990 nenorandumto Conway was not nerely a
tal king piece, or intended to nerely plant the seeds for a
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particul ar course of action at sonme undefined point in the
future. In fact, Pfizer’s urgency was borne out by the
conpressed chronol ogy between Fi negan’s conception of the idea
and the CPC s final stanp of approval. Wile Conway’s March 25
e-mail to Hertenstein does recommend sone particular areas on

whi ch Hertenstein should focus in preparing his presentation for
Kol owsky, see Ex. 17, and whil e Kol owsky’s nenorandum al so rai sed
sone alternatives to be considered, including a plant-w de
programfor all retirenent eligible enployees, neither of these

i ndi vi dual s ever expressed any hesitations or objections to the
concept of a VSO to address the pressing problens at the G oton
facility. Rather, all of the discussions seened geared towards
the best way to secure ultinmate approval of the plan, not a
substantive debate regarding its nerits. The simlarity between
t he proposal that Finegan first articulated in Decenber of 1989
and the programthat was ultimtely adopted further denonstrates
that Pfizer was not speaking in hypotheticals — the VSO was
proposed for a specific group of enployees and to address a
pressing corporate need, and was clearly being targeted for rapid
i npl enent ati on.

Pfizer focuses its argunent on the identities of the players
in the devel opnent of the VSO and the fact that none of the
Groton or Pfizer executives who were heavily involved in the
devel opnent of the proposals had the authority to actually
inplenment it. By Pfizer’s telling, the third factor in the
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Fischer Il analysis was only net when Kol owsky forwarded the VSO
proposal to the CPC on April 26, 1990. As only the CPC could
approve a project of this expense, Pfizer argues, only the
menbers of the CPC coul d be considered "senior managenent with
the authority to inplenment the change" in the nmeaning of Fischer
Il. Pfizer’s narrow conception of which executives should fal
into this category would limt "serious consideration"” to the
one-week period between subm ssion to the CPC and that body’ s My
2 decision approving the VSO In the Court’s view, such
restriction of the scope of Pfizer’s fiduciary obligations in the
present instance m sconceives the inmport of ‘serious
consideration’ as the primary neasure of materiality.

First, the limted time devoted to the consideration of the
VSO by the CPC belies Pfizer’'s insistence that the CPC was a
rigorous and difficult hurdle for any proposal to surnount.
Wiile it mght not have been the "rubberstanp” that Millins
believed, the trial exhibits and testinony of the Pfizer
W t nesses i ndicates that CPC approval was antici pated. See EX.
14 at 4 (keying communication plan off CPC approval in April);
Tr. at 458. Secondly, while the analogy to the corporate-
subsidiary relationship is not exact, the evidence introduced at
trial denonstrated that the CPC served nore of an oversi ght
function rather than playing an actively managerial role in the
functioning of the Groton facility. Conway and Kol owsky were
"actively managerial," in contrast, and therefore the Court pegs
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serious consideration at the point at which Conway was presented
with the specifics of the program the econom c justifications
for it, and the expenditures involved. Thirdly, the entire tone
of all the communi cations between Pfizer corporate and the G oton
managers was nore "how can we get this noved through the approval
process quickly" rather than "is this a good idea in the first
pl ace?" This tone conports with the financial inperatives that
were driving the decision-maki ng process. bjections about the
VSO were primarily related to the nmethod by which the plan woul d
be communi cated to Groton enpl oyees, a trend which continued all
the way to the CPC, which withheld i mediate approval as to only
one aspect of the VSO - the communication plan. 1In |light of the
fact that the discussions of the proposal were primarily
pragmatic rather than deliberative, the fact that the proposal
was not before the actual decision-nmaking body until late Apri
1990 does not require a finding that serious consideration did
not occur until then, particularly since the target date for CPC
presentation was early April

As of February 9, 1990, all the managers of the | ocal
facility, those wth the nost specific and expert know edge of
the needs of the Groton facility, concurred in their assessnent
that there was a pressing need at G oton for a retirenent
incentive. The plant official’s recommendati on had been
forwarded to the vice president of the division, who was the
executive at the corporate headquarters who woul d be responsible
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for passing the proposal through the CPC, and who had never seen
one of his proposals to the CPC fail. Cost estimtes were
included in the February 9, 1990 recommendation, and the trial
record is barren of any high-level opposition to the VSO pl an
after the proposal was sent to Conway. Wile other options were
di scussed, see Ex. 17, and while both Goton and corporate
managenent recogni zed sone potential downsides to the VSO pl an
see Ex. 13, these msgivings were primarily about the "hard
feelings" of those who woul d be excluded, and the need to shape
the communi cation strategy carefully. While Pfizer has attenpted
to inplicate approxi mately 25 other people at the corporate |evel
that it clains were involved in the process, the evidence at
trial denonstrated that these individuals had very little inpact:
t hey generated no witten docunents, raised no specific
objections, and ultimately left no mark on the product or the
process.

At trial, Finegan described the role that these 25 extra
i ndi vidual s played as foll ows:

. . . ny analogy is we painted a very nice picture and each

of these [personnel at the corporate |evel] cane al ong and

put their different colors on. By the tinme it was all done

it was a bit of a different picture than when we start ed.
Tr. at 580-81. Fromthe Court’s perspective, the nore
appropriate artistic netaphor woul d be a paint-by-nunbers kit,

with the Groton managenent and Conway providing the basic

outlines and instructions, and the remaining actors sinply
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attenpting to paint wwthin the lines of their assigned areas.
Wil e a paint-by-nunbers set is not a finished painting, by
February 9, 1990 the canvas was sufficiently filled in and the
ultimate picture sufficiently discernable, such that the final
coloration by CPC and other players in the corporate hierarchy
did not materially change the picture that energed. Accordingly,
the Court finds that Pfizer had the VSO under serious
consi deration by February 9, 1990.

Pfizer’s alternative fornmulation of the "serious
consi deration" test would push back the point at which fiduciary
obligations attach until "a plan is proposed in near-final form
to the individual or corporate body w th deci sion-nmaking
authority as to the adoption of the plan." Proposed Concl usions
of Law at 15. Pfizer advocates this "bright line" rule as a way
of bal ancing the enployer’s interests in keeping its internal
deli berations secret with beneficiaries’ interests in conplete
and accurate information. By Pfizer’s telling, anything | ess
Wi ll result in such uncertainty to enployers that they wll
ei ther overconpensate by providing a barrage of usel ess
information or wll resort to |ayoffs rather than early
retirenent incentives out of fear of litigation. Wile such
concerns may be legitinmate, as the Second Circuit recognized in
Pocchia, 84 F.3d at 278, the enployer’s interest in a "final
deci sion-nmaker" bright line is no greater than the enpl oyees’
interests in receiving material information when they are naking
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maj or |ife decisions. The enployer’s desire for predictability
and certainty nmust be considered in the context of the policies
underlying the fiduciary relationship between the plan and its
beneficiaries, and the inportance of the decision confronting a
| ong-term enpl oyee such as Miullins, who had spent his 35-year
working life at Pfizer.

Havi ng applied the factors outlined in Fischer Il, and the

addi ti onal gloss provided by Bins and Hockett, and concl uded that
Pfizer was seriously considering the VSO proposal as of February
9, 1990, when Hertenstein, on behalf of the G oton plant
managenent, forwarded their recomendation to Conway, the Court
now turns to the question of whether Pfizer’'s failure to disclose
this information to Mullins prior to his retirenent violated its
fiduciary duties.
3. Materiality of m srepresentations

Mul I'i ns di scussed his retirenment options with Sherry
Dresback within a few days of the February 9, 1990 Hertenstein
menorandum Tr. at 87, and made his last inquiry of Ms. Dresback
on March 7, 1990, nearly a nonth after the date the Court has
identified as the point of serious consideration. Had Dresback
been aware of the circulating VSO proposal, she said she woul d
have considered it her duty to tell Millins about the
possibility, and certainly would not have given Millins reason to
bel i eve not hi ng was com ng down the pike. Finegan deliberately

chose not to inform her about the subm ssion of the VSO plan to
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Conway in order to avoid the possibility of "disruptions."™ Tr.
at 696. Millins testified that he believed the denials of M.
Dresback and others, and took themto nean that no enhanced
separati on package was forthcomng. H's testinony that he woul d
have deferred his retirenent had he | earned of the VSO
di scussions was unrebutted, and it is easy to credit his
testinony that he woul d have postponed his retirenment six weeks
until May 16, 1990 had Pfizer fulfilled its fiduciary obligations
of providing accurate and conplete information to him There was
no evi dence of any inpedinment to his renaining enployed at that
poi nt .

On consideration of all the facts, the Court concl udes that
Mul I'ins has proved his claimof material m srepresentations in
breach of fiduciary duties, because Pfizer failed to informits
front-line benefits representatives of the VSO di scussions after
the point at which its consideration of the proposal becane
serious. Had Ms. Dresback been fully informed of the progress of
di scussi ons, she could have told Mullins on March 7 that while
not hi ng was definite, Pfizer had under consideration a retirenent
i ncentive which the Goton plant managenent had recomended to
Pfizer corporate. The Court concludes that such information
woul d have been material to Mullins’ decision, because there is a
substantial |ikelihood that the failure to provide such
information woul d m sl ead a reasonabl e enpl oyee i n nmaki ng an
adequately informed decision about if and when to retire. See
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Mullins, 23 F.3d at 669. By establishing Ms. Dresback as the
appropriate contact person for plaintiff’s benefit inquiries, and
then failing to provide her with conplete and accurate
information regarding Pfizer’s future plans, Pfizer induced
Mullins to rely upon Ms. Dresback, and then purposefully closed
her off fromthe conpany’s deliberations. Conbined with the
m si nformati on canpai gn ai ned at denying all runors, M.
Dresback’ s assertions of ignorance reasonably led Miullins to
believe that no plan was forthcom ng. Wiile M. Finegan may
have been legitinmately concerned about the "disruption” that
woul d ensure were the informati on made public, at the point at
whi ch Pfizer’s consideration of the proposal becane serious its
fiduciary obligations trunped its desire for secrecy and its
interest inlimting the VSO to enpl oyees who woul d not have
otherwise retired. A "play-by-play" of the deliberations was not
required, as Pfizer could certainly have imted the information
it disclosed to the fact that sone sort of retirenment enhancenent
for certain segnents of the popul ati on was bei ng consi dered. But
Pfizer could not drop a veil of secrecy over all its
deliberations and still conport with its fiduciary obligations
under ERI SA and the interpretive case | aw
I11. Conclusion

For the reasons outlined above, the Court concl udes that
Mul I'ins has proved his claimthat Pfizer breached its fiduciary

duties to himwhen it failed to inform himabout the possibility
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of the VSO  Judgnent in plaintiff’s favor in the anmount of

$39,000 will enter.

| T 1S SO ORDERED.

Janet Bond Arterton, U S.D.J.

Dat ed at New Haven, Connecticut this 25th day of My, 2001.
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