UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

Savage et al.

v, . No. 3:00cv1158(JBA)
Scri pt o- Tokai Corp.

Rul i ng on Pendi ng Mdtion [Doc. #110]

In the early norning hours of August 25, 1997, a fire
br oke out at the Savage honme in Bridgeport, Connecticut,
killing Marie Savage and injuring Jessica, Mary Ann and Dawn
Savage. Plaintiffs claimthat the fire was started by Mary
Ann (who was then seven years old and is noderately nmentally
retarded!) using an Aim‘n Flane utility lighter sold by the
def endant, and assert that the |lighter was defective because
it lacked a child-resistance feature. Defendant has noved for
sunmary judgnent, arguing that plaintiffs cannot prove that
Mary Ann used the lighter to start the fire, and that even if
they could, the lighter is not defective under Connecti cut
law. As part of its notion for summary judgnent, defendant
seeks to preclude the testinmony of Bruce Collins, who
plaintiffs plan to use as an expert wi tness on the question of
causation. For the reasons set out below, the notion is

deni ed.

1See Report of Neuropsychol ogi cal Exam nation of Mary Ann
Savage by Tinothy Belliveau, Ph.D [Pl.’s Ex. P] at 6.
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Backgr ound?

Soundi ng nuch |ike the game of Clue, plaintiffs’ theory
of this case is that Mary Ann started the fire, in the living
room with the lighter. Bridgeport Fire Marshal Bruce
Col l'ins, who conducted a cause and origin investigation of the
fire and concluded that "it is nore probable than not that the
fire was started in [the living roon]l] sofa area with the grill
lighter by Mary Ann," Collins Dep. at 171, is one of
plaintiffs’ experts. Collins based his conclusion on the |ack
of any plausible alternative cause of the fire and
circunmstantial evidence: the fire started in the living room
sofa, with Mary Ann found nearby either on top of the |ighter
or within close proximty to it, with burns on the pal mof her
ri ght hand. As Collins hinmself acknow edges, he cannot be
100% certain of his conclusion as he has no way of recreating
the situation and no conpetent direct eyew tness evidence;
however, he has concluded that plaintiffs’ scenario is nore
i kely than not what happened.

VWile Mary Ann is clainmed to have adnmtted that she

started the fire,3 there is no adm ssi bl e non-hearsay

2Thr oughout this opinion, the Court presents the facts in
the light nost favorable to plaintiffs, the non-novants.

3See Carol Ann Colon Dep. at 10 ("She told me that she
went to the refrigerator and got the |lighter, she used a chair
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testinmony to that effect. Mary Ann was deposed al nost four
years after the fire, but she gave nostly one-word answers,
often after pronmpting by her aunt. While Mary Ann stated that
on the norning of the fire she used a chair to get to the
lighter (which was kept on top of the refrigerator), and that
she had played with the lighter in the past, she becane
reluctant to answer questions about what happened after she
got the lighter that norning. Mary Ann Savage Dep. at 53-58.
The foll ow ng exchange took place at the deposition:

Q Did you see fire conme out of the end of the
i ghter than day?

A: Yes.

Q You did. Okay. And were you using the lighter
when t hat happened, or was sonmebody el se using
In the house.
I n your house?

Yes.

No.

A
Q
A
Q Now, were you holding the |ighter when you saw —
A
Q — the fire conme out of the end of it?

A

No.

to get up there, and in between she went to the |living room
pl ayed with the lighter, and | think she threwit. \When it
ignited, | think she threwit to the floor because she got
scared. She said she was the first one awake.").
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Id. at 58-59. Later in the deposition, Mary Ann stated that
the fire started "outside,” id. at 63-64, and responded in the
affirmati ve when asked "when your hand started to burn, did
you have the lighter in your hand?," id. at 78. In response
to di scovery propounded by defendants, plaintiffs admtted
that there are no witnesses who can testify based on personal
observation that Mary Ann used the lighter to start the fire;
plaintiffs’ adm ssions always noted that "[i]t is by both
circunmstantial evidence and by way of expert testinony that

she was using the Aim*‘n Flanme |ighter." [Def.’s Exs. P-S].

1. Sunmary Judgnent Standard

Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on
file, together with affidavits . . . show that there is no
genui ne issue as to any material fact and that the noving
party is entitled to a judgnent as a matter of law." Fed. R
Civ. P. 56(c). A party seeking sunmary judgnent "bears the
burden of establishing that no genuine issue of material fact
exi sts and that the undisputed facts establish [its] right to

judgment as a matter of |aw. Rodriguez v. City of New York

72 F.3d 1051, 1060-1061 (2d Cir. 1995) (citing Adickes v. S.H

Kress & Co., 398 U.S. 144, 157 (1970)). "The duty of the




court is to determ ne whether there are issues to be tried; in
maki ng that determ nation, the court is to draw all factua
inferences in favor of the party agai nst whom sumrmary j udgment
is sought, viewing the factual assertions in materials such as
affidavits, exhibits, and depositions in the |ight npst
favorable to the party opposing the notion." 1d. (citations
omtted). "If reasonable mnds could differ as to the inport
of the evidence . . . and if there is any evidence in the
record fromany source from which a reasonable inference in

t he nonnoving party’'s favor may be drawn, the noving party

sinply cannot obtain [] summary judgnent." R.B. Ventures,

Ltd. v. Shane, 112 F.3d 54, 59 (2d Cir. 1997) (internal

citations, alterations and quotations omtted).

L1l Anal ysi s

A Adm ssibility of Collins’ Expert Opinion as to Cause
and Origin

"[ T] he Suprene Court has nade clear that the district
court has a ‘gatekeeping’ function under [Fed. R Evid.] 702 -
it is charged with ‘the task of ensuring that an expert’s
testimony both rests on a reliable foundation and is rel evant

to the task at hand.’" Anpbrgianos v. National R. R Passenger

Corp., 303 F.3d 256, 265 (2d Cir. 2002) (quoting Daubert v.

Merrell Dow Pharmaceuticals, Inc., 509 U S. 579, 597 (1993)).

5



In fulfilling this critical role, the Court considers the
indicia of reliability set out in Rule 702,4 and "mek[i ng]
certain that an expert, whether basing testinony upon

pr of essi onal studi es or personal experience, enploys in the
courtroomthe same | evel of intellectual rigor that
characterizes the practice of an expert in the rel evant

field." Kumho Tire Co.., Ltd. v. Carmi chael, 526 U S. 137, 152

(1999). As set out below, the Court concludes that Fire
Marshal Collins’ opinion as to the cause and origin of the
fire in the Savage home (which is undisputedly relevant to the
jury’s task at hand) rests on a sufficiently reliable
foundation to be adm ssible.

Col l'ins has been associated with the Bridgeport Fire
Departnment for over fifteen years, as a fire fighter, fire
i nspector, senior inspector, deputy fire marshal and fire
marshal. Collins Dep. at 15. In his present position as fire
mar shal , he supervises a deputy fire marshal, a senior

i nspector who conducts code enforcenent and a senior inspector

41f scientific, technical, or other specialized know edge

will assist the trier of fact to understand the evidence or to
determine a fact in issue, a witness qualified as an expert by
know edge, skill, experience, training, or education, may

testify thereto in the formof an opinion or otherwise, if (1)
the testinony is based upon sufficient facts or data, (2) the
testinmony is the product of reliable principles and nethods,
and (3) the witness has applied the principles and nmethods
reliably to the facts of the case.” Fed. R Evid. 702.
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who conducts arson investigations. 1d. at 16. Between 1990
and 1995, he conducted approximately 500 cause and origin
i nvestigations, and has been state certified as a fire
i nspector, had training at the National Fire Acadeny, and
received a Certificate in Fire Science fromthe University of
New Haven’'s graduate-level Fire Science Program |d. at 16-
21. Additionally, he has taught a class in arson
investigation at the State Fire Acadeny and at a community
college. 1d. at 21

Collins explained in his deposition the nethod that he
used to form his opinion about the cause and origin of the
fire in the Savage home. First, he attenpted to rule out
ot her possible causes of the fire, and concluded that the fire
was not caused by electrical outlets or any electrical
appliance, and that it was very unlikely that a cigarette

caused the fire. Id. at 138-139.° VWhile it is conceivable

Collins testified that based on his training and
experience, a cigarette that was "encapsul ated in sone kind of
mat eri al to generate enough heat to cause conbustion” coul d
smol der for two to five hours before conbusting, but given the
fire's starting tinme (approximtely 6:30am and the absence of
any evidence that someone was awake and snoking earlier, "it
doesn’t seem probabl[e] or even possible" that "a carel essly
di scarded cigarette" started the fire, although the
possibility could not be ruled out conpletely. 1d. at 139.

He noted that while a carelessly discarded cigarette woul d
have been burned up in the fire, there was no evidence of

carel ess snmoking conditions in the first floor apartnment. 1d.
at 140.



that the fire could have been started with matches or a
cigarette lighter, Mary Ann’'s proximty to the utility lighter
wei ghed agai nst such possibilities, id. at 140 ("It didn't
seem | i kely she woul d have used mat ches and been found in that
| ocation with the grill lighter."), and no evidence was found
t hat substantiated the use of matches or a cigarette lighter
Second, Collins considered several facts which while

i nconcl usi ve standi ng al one, when taken together nmade it
probable the Mary Ann started the fire with the utility
lighter: (1) the fire started in the living room sofa,?® (2)
Mary Ann was found close to the living roomsofa,’” (3) Mary
Ann was either found on top of the lighter or within one foot
of it8 (4) the utility lighter was the only lighting device

found in the vicinity of the sofa; and (5) the palmof Mry

6ld. at 197.

‘Based on where Mary Ann was found, "[i]t appeared that
she was either in the living roomor she was |eaving that area
of the living room" 1d. at 173. Collins concluded that the
possibility that Mary Ann was in her bedroom when the fire
started was weak, given that she would have had to wal k
t hrough "a blast of heat into her face" if she had wal ked from
t he bedroomto where she was subsequently found after the fire
had started. 1d. at 175; see also id. at 176 (expl aining why
Mary Ann was "obviously not asleep at the tine of the fire.")

81d. at 188.



Ann’s right hand was burned.® Additionally, Collins consulted
a technical chart and determ ned that the heat fromthe butane
inthe utility lighter was hot enough to light to type of
synthetic material that was likely to be on the sofa. 1d. at
204. \While he could not reach 100% certainty, based on all of
these factors (including the |Iack of any other explanations),
Col l'ins concluded that it was nore probable than not that Mary
Ann started the fire with the utility lighter. 1d. at 180-
181.

Def endant principally faults Collins not for his
trai ning, experience or methodol ogy, but for what defendant
perceives as the tentativeness of Collins conclusions.
Def endant is undeniably correct that sone of the | anguage used
by Collins in his deposition casts his conclusions in a
specul ative light, especially when Collins is responding to
def ense counsel’s questions incorporating statistical
probabilities. There is, for exanple, a |lengthy digression on
the likelihood that each of the possible predicates (e.g.,
whet her Mary Ann was holding the lighter) is in fact true, and

whet her a less than fifty percent |ikelihood of each predicate

°See id. at 131-132 (explaining the burns and noting that
"Not a | ot of kids, but kids try to put [a fire] out, they are
usi ng sonmething that is probably conbustible to put the fire
out, so that in turn catches on fire and they get burned on
their fingers fromlighting the fire").
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bei ng true can support a conclusion of greater than 50%

i kel'i hood based on the sum of those predicates being true.
Id. at 182-184. Additionally, in his Fatal Fire Investigation
Report [PlI.’s Ex. C], Collins wote that a portion of his
concl usion was "only specul ative, and is not substantiated by
t he evi dence."

VWhi | e defendant is correct that Collins’ choice of
phraseol ogy raises red flags on a Daubert inquiry, a thorough
review of Collins’ deposition reveals that nmuch of what
def endant characterizes as wild speculation is in fact a poor
choice of words on Collins’ part. Collins readily admts that
he is no student of statistics, Collins Dep. at 193, and it is
undeni ably true that Collins cannot say beyond all possible
doubt that his theory is correct. Despite the statistica
confusion injected into the deposition testinmony, Collins
remai ns unshaken in his ultimte conclusion that it is nore
likely than not that the fire was started by Mary Ann with the
utility lighter, and this conclusion is not "unsupported
specul ati on" but rather is "ground[ed] in the nethods and
procedures of science":

The subject of an expert’s testinony nust be
‘scientific . . . know edge.’” The adjective
‘scientific’ inplies a grounding in the nethods and
procedures of science. Simlarly, the word

‘know edge’ connotes nore than subjective belief or

unsupported speculation. * * * Of course, it would
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be unreasonable to conclude that the subject of

scientific testinony nust be ‘known’ to a certainty;

arguably, there are no certainties in science.
Daubert, 509 U. S. at 589-590 (footnote omtted). Concl uding
that Collins’ opinion is neets the requirenments of Rule 702,

the Court finds it adm ssible. 10

B. Proof That Mary Ann Used the Lighter to Cause the
Fire

As shown by the facts set out previously, the
circunstantial evidence in this case is adequate for
reasonabl e jurors to conclude that Mary Ann started the fire
using the Aim*‘n Flame lighter. A jury could find that the
fire started in the living roomsofa, that Mary Ann was the
only person in the living roomat the tinme, and that she was
found either on top of or near the Aimn’ Flame |ighter.
| nasnmuch as it is undisputed that a fire did in fact occur,
that fires do not occur w thout cause, and that no other
li kely cause of the fire has been identified, a jury would not

be engaging in the wild specul ati on suggested by the defendant

1The Daubert portion of Defendant’s notion al so seeks
excl usion of any opinion by Tarald Kval seth on cause and
origin of the fire. Plaintiff’s opposition does not rely on
Kval seth’s report (which is focused on human factors
engi neering and safety) for cause and origin conclusions, so
the Court deenms this portion of defendant’s notion to be noot.
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if it used the circumstantial evidence present here to
conclude that defendant’s |ighter was the cause of the fire.
VWi | e defendant reads plaintiffs’ responses to discovery
(in which plaintiffs admt that there are no witness who can
testify based on their direct observation that Mary Ann used
the lighter to start the fire) as foreclosing any argunent at
trial that Mary Ann used the lighter to start the fire,
plaintiffs’ answers to di scovery have always carefully
specified that proof of their claimw Il be by way of
circunstantial evidence and expert testinony. It is accurate
in a strictly logical sense to say that: (1) if Mary Ann
started the fire, she would be a witness who could testify
based on her direct observations that she started the fire, so
(2) because Mary Ann was not |listed as such a w tness, then
(3) plaintiffs cannot claimthat Mary Ann started the fire.
This reasoning is belied by the fact that plaintiffs’ theory
in this case has al ways been that Mary Ann started the fire,
and plaintiffs’ discovery responses fairly apprise defendant
of both this fact and the fact that plaintiffs’ proof will be
based on circunstantial evidence and expert testinony.
Nothing in plaintiffs’ discovery responses, therefore,
forecloses their arguing at trial, based on circunstanti al

evi dence and expert testinony, that Mary Ann used the |ighter
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to start the fire.

Def endant al so argues that statements by Mary Ann at her
deposition establish as a matter of |law that she did not set
the fire. These statenents nust be seen in context: they are
a noderately nentally retarded el even year old' s denial of
having started a fire that killed her grandnother and injured
her nother and sister, while using a lighter the she was not
supposed to be playing with, all alnost four years after the
fire in question. While a jury may accept the statenments as
persuasi ve evidence that Mary Ann did not start the fire,
reasonabl e jurors could also weigh the circunstantia
evi dence, including the dearth of other plausible explanations

for the fire, and find in plaintiffs’ favor.

C. Met hods of Proving Defectiveness

Def endant asserts that Connecticut follows the ordinary
consumer expectation test to determ ne whether a product is
unreasonabl y dangerous, and that because the Aimn’ Flane is
no nmore dangerous than contenplated by the ordi nary consuner
who purchases it, it is not unreasonably dangerous and thus
plaintiffs cannot establish defectiveness. Plaintiffs counter
t hat Connecticut follows the nodified consunmer expectation

test, which allows a jury to weigh a product’s risks agai nst
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its utility, including costs and benefits of child-proofing,
when consi dering whether a reasonabl e consunmer woul d consi der
t he product dangerous. Plaintiffs then point to extensive
evidence on which a jury could find in their favor under the
nodi fi ed consumer expectation test.

In Potter v. Chicago Pneumatic Tool Co., 241 Conn. 199

(1997), the Connecticut Suprene Court adopted the nodified
consuner expectation test, which incorporates a risk-utility
anal ysis. Defendant cites the portion of Potter which

decl ares "we continue to adhere to our |ong-standing rule that
a product’s defectiveness is to be deternm ned by an ordinary
consuner” and its reference to "conpl ex product designs”

possi bly justifying a nodification, id. at 219, and argues
that in Connecticut, ordinary products are subject to the
ordinary test, while conplex products may be subject to the
nodified test. This is a msreading of Potter. The court’s
recognition that "there may be instances involving conpl ex
product designs in which the ordinary consunmer may not be able
to form expectations of safety,” id. (citations omtted), is a
preface to the court’s adoption of the nodified consuner
expectation test. Because the test remmins one of consuner
expectation, the court reiterated that it continued to adhere

to the consumer expectation principle. Dispelling any
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|l i ngering doubt, the court stated: "W find persuasive the
reasoni ng of those jurisdictions that have nodified their
formul ati on of the consunmer expectation test by incorporating
risk-utility factors into the ordinary consunmer expectation
analysis." 1d. at 220 (citations omtted).

The Potter court held that the nodified consuner
expectation test is one option for plaintiffs in products
liability cases, but plaintiffs are not obligated to use that
option, and its propriety depends on the evidence adduced at
trial:

Al t hough today we adopt a nodified fornulation of

t he consuner expectation test, we enphasize that we
do not require a plaintiff to present evidence
relating to the product's risks and utility in every
case. As the California Court of Appeals has
stated: There are certain kinds of accidents — even
where fairly conplex machinery is involved — that
are so bizarre that the average juror, upon hearing
the particulars, mght reasonably think: ‘Watever

t he user may have expected fromthat contraption, it
certainly wasn't that.’” Accordingly, the ordinary
consumer expectation test is appropriate when the
everyday experience of the particular product’s
users permts the inference that the product did not
meet m ninmum safety expectations.

Conversely, the jury should engage in the
risk-utility balancing required by our nodified
consuner expectation test when the particular facts
do not reasonably permt the inference that the
product did not neet the safety expectations of the
ordi nary consuner. Furthernore, instructions based
on the ordinary consuner expectation test would not
be appropriate when, as a matter of law, there is

i nsufficient evidence to support a jury verdict
under that test. In such circunstances, the jury

15



shoul d be instructed solely on the nodified consumer
expectation test we have articul ated today.

In this respect, it is the function of the trial
court to determ ne whether an instruction based on
the ordinary consunmer expectation test or the
nodi fi ed consunmer expectation test, or both, is
appropriate in light of the evidence presented. In
maki ng this determ nation, the trial court nust
ascertain whether, under each test, there is
sufficient evidence as a matter of |law to warrant
the respective instruction.

ld. at 222-223 (internal citations, quotations and alterations

om tted).

Here, plaintiffs have adduced evidence fromwhich a jury
instructed on the proper test for defectiveness could concl ude
that the Alm ‘n Flame |ighter was unreasonably dangerous.
Whi | e defendant chall enges the "unsworn, unauthenticated"
docunments and expert reports that formthe basis of
plaintiffs’ evidentiary subm ssion and clains that transcripts
of Scripto executives’ deposition testinmony in other cases is
not within any hearsay exception because those w tnesses have
not been shown to be unavailable at trial, plaintiffs
subsequently submtted substitute exhibits, see [Doc. #118],
and there is no basis to doubt that plaintiffs will be able to
present this evidence in adm ssible format trial, either by

calling the deponents thensel ves or establishing their

unavailability. Cf. Burlington Coat Factory Warehouse Corp.

v. Esprit De Corp., 769 F.2d 919, 924 (2d Cir. 1985) (hearsay
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evi dence may be used to defeat summary judgment only upon "a

showi ng that adm ssible evidence will be available at trial").

D. Post-Sal e Duty to Warnt!

Par agraph 7(1) of the Third Amended Conpl ai nt asserts
that the defendant is liable "in that it negligently failed to
protect the plaintiff by performng a recall and/or it
perfornmed an i nadequate recall of the product.” Defendant
asserts that a failure to recall theory is not a separate
basis for liability, although defendant acknow edges that
there is no Connecticut case law to this effect. Plaintiff
correctly notes that the Second Circuit has concluded that the
post-sale duty to warn is a valid theory under Connecti cut

| aw. See Densberger v. United Techs. Corp., 297 F.3d 66, 71

(2d Cir. 2002). |Inasnmuch as a claimof breach of the post-
sale duty to warn is anal ogous to a claimof failure to

recall, plaintiffs’ theory has legal viability in Connecticut.

11Def endant al so chall enged plaintiffs’ clains of defect
in MY 7(b-c) of the Third Amended Conplaint (that the lighter
was defective because it all owed butane to fl ow even when the
lighter was in the "off" position and that it could be ignited
while in the "off" position). Plaintiffs’ opposition
wi t hdraws those cl ai ns.
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I V. Concl usion
For the reasons set out above, defendant’s notion [ Doc.

#110] is DENI ED

I T 1S SO ORDERED

/sl

Janet Bond Arterton, U.S.D.J.

Dat ed at New Haven, Connecticut, this 30th day of My, 2003.
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