UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

BARBARA CAVUOTO,
Plaintiff

V. . 3:99- CV- 00446 (EBB)

OXFORD HEALTH PLANS, | NC.
Def endant

RULI NG ON DEFENDANT' S MOTI ON FOR SUMVARY JUDGVENT

| NTRODUCTI ON

Plaintiff Barbara Cavuoto ("Plaintiff" or "Cavuoto") brought
a ni neteen-count Conpl aint agai nst Defendant Oxford Health Pl ans,
Inc. ("Defendant” or "Oxford") and three of its enpl oyees.
Def endants noved to dism ss the Conplaint as to seventeen counts,
excluding the Title VII gender claimand the claimbrought
pursuant to the Equal Pay Act ("EPA"). The Court granted the
notion as to sixteen of the counts and the three individual
Def endants. It denied the notion as to the clai mbrought
pursuant to the Americans Wth Disabilities Act ("ADA").
Fol |l owi ng the conpl etion of discovery, Oxford now noves for

summary judgnent on the remaining three counts of the Conplaint.

STATEMENT OF FACTS

The Court sets forth only those facts deened necessary to an



under standing of the issues raised in, and decision rendered on,
this Motion. The Court assunes famliarity with its Ruling on
Def endants' Mdtion to Dismss and incorporates the facts of that
Rul i ng herein.
Cavuoto was enpl oyed by Oxford from June 26, 1995 to on or
about March 9, 1998. Wien initially hired, she supervised just
two people. As the demands of converting to a new conputeri zed
payroll systemgrew, Plaintiff would go to her supervisor,
Brendan Shanahan (" Shanahan"), and request that she be able to
hire new help. As he answered affirmatively in each instance,
during the period between January, 1997 and March, 1998, she
supervised ten to fifteen enpl oyees.
Bet ween July 31 and August 4, 1997, while Plaintiff was away
on a business trip, eight of her enployees fromthe Payrol
Department went to Scott Thibeault ("Thibeault"), the Director of
Conmpensation and Benefits, to conplain about Plaintiff's running
of the Departnment. According to Thibeault's contenporaneous
notes of the neetings, the conplaints included the foll ow ng:
- Barbara was very unprofessional . . . she
hum | iated people in front of their peers,
she screanmed at them and call ed them stupi d.

- Barbara was very inconsistent in her application
of policy and . . . the training was unreasonably
short.

- Barbara was very nean to her enpl oyees, she

| ooked down on them nmade them feel that she (Barb)

was the only one that knew anythi ng and that
everyone el se was |i ke garbage.



- Mrale was very | ow and sonething had to change
or we would | ose the whol e departnent. Payrol
has serious exposure due to undocunented practices,
no paper trail and inconsistent application of
pol i ci es.

- She was very bright but had no people skills and
no del egation abilities.

Fol |l owi ng these neetings, Thibeault wote a neno to
Shanahan, copied to Jeanne Wsnewski, then Oxford's Vice
President of Human Rel ations. An investigation ensued into the
conplaints that Thibeault had received. During this
i nvestigation, the Payroll enployees were interviewed by both
Shanahan and representatives of the Human Resources Departnent.
As a result of the investigation, Shanahan nmet with Cavuoto and
gave her a Corrective Action Letter. After requesting that an
audit it required be deleted, a request honored by Shanahan,
Cavuoto signed the anmended Letter

The Letter provided, in pertinent part, that her treatnent
of her enpl oyees was not "consistent with either Oxford's
St andard of Conduct, nor [sic] our approach to |eadership.” To
that end, Plaintiff was directed to imedi ately nodify her
negati ve approach, take Leadership Essentials training,
participate in HR Essentials and seek additional support fromthe
Enpl oyee Assi stance Program as needed. The Letter added that
the "inprovenent in this area needs to be i nmediate and
sustained.” Finally, the Letter concluded that "[i]n the event

that the concerns and conpl aints continue, further severe action



wi |l be necessary." Plaintiff's Exhibit U

On March 9, 1998, Plaintiff was term nated, because "the
problenms in the Payroll departnment had not subsided since
[Plaintiff was] made aware of them [in July of 1997]".

Plaintiff's Exhibit X

LEGAL ANALYSI S

|. The Standard of Revi ew

In a notion for summary judgnent the burden is on the noving
party to establish that there are no genuine issues of naterial
fact in dispute and that it is entitled to judgnent as a matter

of law. Fed. R Cv. P. 56(c). See also Anderson v. Liberty

Lobby, 477 U. S. 242, 256 (1986)(plaintiff nmust present
affirmati ve evidence in order to defeat a properly supported
nmotion for summary judgnment). Although the noving party has the
initial burden of establishing that no factual issues exist

"[o] nce that burden is net, the opposing party nust set forth
specific facts denonstrating that there is a genuine issue for

trial." Sylvestre v. United States, 771 F. Supp. 515, 516

(D. Conn. 1990).
| f the nonnoving party has failed to nake a sufficient
showi ng on an essential elenent of his case with respect to which

he has the burden of proof at trial, then sumrary judgnent is

appropriate. Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986).



"I'n such a situation, there can be ‘no genuine issue as to any
material fact,” since a conplete failure of proof concerning an
essential elenment of the nonnoving party’s case necessarily
renders all other facts immterial." Id. at 322-23. Accord,

Goenaga v. March of Dines Birth Defects Foundation, 51 F.3d 14,

18 (2d. G r. 1995)(nmovant’s burden satisfied by showing if it can
point to an absence of evidence to support an essential el enent

of nonnmoving party’'s clain). 1In this regard, nere assertions and
concl usions of the party opposing summary judgnent are not enough

to defend a wel | -pl eaded notion. Lanontagne v. E.I. DuPont de

Nenmours & Co., 834 F. Supp 576, 580 (D.Conn. 1993), aff’'d 41 F. 3d

846 (2d Gr. 1994).
The court is mandated to "resolve all anbiguities and draw
all inferences in favor of the nonnoving party. . . ." Aldrich

v. Randol ph Cent. Sch. Dist., 963 F.2d. 520, 523 (2d Gr.), cert.

denied, 506 U S. 965 (1992). "Only when reasonable m nds could
not differ as to the inport of the evidence is sunmary judgnment

proper." Bryant v. Mffucci, 923 F.2d 979, 982 (2d Gr.), cert.

denied, 502 U S. 849 (1991). |If the nonnoving party submts
evidence which is "nerely colorable”, or is not "significantly
probative,” summary judgnent may be granted. Anderson, 477 U.S.
at 249-52 (scintilla of evidence in support of plaintiff’s
position insufficient; there nust be evidence fromwhich a jury

could reasonably find in his favor). See also, Reeves v.



Sander son Pl unbi ng Products, Inc., 530 U S. 133 (2000).

The Second Circuit has held that sunmary judgnment is
appropriate in certain discrimnation cases, regardless that such
cases may involve state of mnd or intent. "The summary judgnment
rule would be rendered sterile, however, if the nmere incantation

of intent or state of mnd would operate as a talisman to defeat

an otherwi se valid notion. |Indeed, the salutary purposes of
summary judgnent -- avoiding protracted, expensive and harassing
trials -- apply no less to discrimnation cases than to
commercial or other areas of litigation."™ Meiri v. Dacon, 759

F.2d 989, 998 (2d G r. 1985). See Shumnay v. United Parcel

Service, Inc., 118 F. 3d 60 (2d C r.1997) (uphol di ng grant of

summary judgnent for defendant in Title VII sex discrimnation
case). The Suprene Court has recently reiterated that trial
courts should not treat discrimnation differently from ot her

questions of fact. Reeves v. Sanderson Pl unbing Products, Inc.,

530 U. S. 133, 150 (2000).

"[ T] he mere existence of sone alleged factual dispute
between the parties will not defeat an otherw se properly
supported notion for summary judgnent; the requirenent is that
there be no genuine issue of material fact. As to materiality,
the substantive law w il identify which facts are material. Only
di sputes over facts that m ght affect the outconme of the suit

under the governing law will properly preclude the entry of



summary judgnent. Factual disputes that are irrel evant or
unnecessary wll not be counted." Anderson 477 U. S. at 247-48
(enmphasis in original).

1. The Standard As Applied

Title VI
In a Title VII case based on all eged gender discrimnation,
where there is no direct or overt evidence of such
discrimnation, this Court is to apply the now well-settled

burden-shifting framework of MDonnell-Douglas v. Geen, 411 U S.

792, 802-804 (1973) in order to determ ne whether summary

judgnent is warranted. Winstock v. Colunbia University, 224

F.2d 33, 42 (2d Cir.2000).

First, the plaintiff nust establish a prima facie case of
di scrimnation by showing that: (1) she is a nenber of a
protected class; (2) she is qualified for her position; (3) she
suffered an adverse enpl oynent action; and (4) the circunstances
give rise to an inference of discrimnation. See MDonnel
Dougl ass, 411 U. S. at 802.

Odinarily, this is not the end of the story. |If the
plaintiff succeeds in setting forth her prima facie case, the
burden shifts to the defendant to articulate a legitinmte, non-

discrimnatory reason for the enploynent action. See Texas Dep't

of Community Affairs v. Burdine, 450 U. S. 245, 254 (1981).

Shoul d the defendant set forth such a non-discrimnatory reason,



the presunption arising fromthe prim facie case drops fromthe

picture. St Mary's Honor Gr. v. Hicks, 509 U S 502, 510-11

((1993). For the case to continue, the plaintiff nmust then cone
forward with evidence that the defendant's proffered non-
discrimnatory reason is a nere pretext for discrimnation. The
plaintiff nust "produce not sinply 'sonme' evidence, but
"sufficient evidence to support a rational finding that the
legitimate, non-discrimnatory reasons proffered by the

[ def endant] were false and that nore likely than not
[discrimnation] was the real reason for the [enploynment

action]'". Van Zant v. KLM Royal Dutch Airlines, 80 F.3d 708,

714 (2d G r.1996), quoting Wbroski v. Nashua Corp., 31 F.3d 105,

110 (2d Cir.1994).

In the present case, the Court finds that it is not
necessary to performthis burden-shifting analysis, as it finds
that Plaintiff has failed to set forth a prina facie case in that
the circunstances of her termnation do not give rise to an

i nference of discrimnation. McDonnel | Dougl as, 411 U.S. at 802.

Plaintiff has offered no evidence that the conplaints concerning
her performance were not nade to Thibeault. At the time of her
termnation, Plaintiff had been working for approximately six
nont hs under a Corrective Action Letter, issued due to her
perceived | ack of managerial skills and the treatnent of her

enpl oyees. That Letter required that the necessary i nprovenent



set forth therein "needs to be imedi ate and sustained." Her
March 19, 1998 term nation letter stated, in pertinent part, that
"It was clearly stated to you, and you concurred, that the
problens in the Payroll departnent had not subsided since you
were made aware of themlast July.” It is beyond cavil, then,
that this reason for her term nation had not hing what soever to do
wi th her gender.

It is true that Cavuoto was replaced by a nmal e supervisor
However, one nonth before her term nation she had recommended a
supervi sory pronotion for this man and conceded in her deposition
that he had experience equal to hers in payroll. Thus, she was
not replaced by a less qualified male. "Rather, the enployer has
the discretion to choose anong equal candi dates, provided the
decision is not based upon unlawful criteria."” Burdine, 450 U. S.
at 259. Thus, for this reason, also, Plaintiff cannot show proof
of discrimnation based on gender.

Wiile it is also true that Defendant waited until after the
new conputer systemwas up and running prior to term nating
Plaintiff, this Court cannot second guess the business decisions
of Defendant, even if they seemunjust or unfair. See Dister v.

Continental Group, Inc., 859 F.2d 1008 (2d Cir.1988) (evi dence

t hat enpl oyer nade poor business decision generally insufficient
to set forth genuine issue of material fact; "[r]eason tendered

need not be well advised, but nmerely truthful™). "A business



deci sion need not be good or even wise. It sinply has to be

nondi scrimnatory . . . ." Gaefenhain v. Pabst Brewing Co., 827

F.2d 20 (7th Cr.1987), quoted in Dister, 859 F.2d at 1116. See

al so Mauro v. SNET, 46 F. Supp.2d 181 (D. Conn. 1999) (summary

j udgnent granted; business reason sinply unsound, not
di scrimnatory).

The Court finds that no rational fact-finder could return a
verdict for Plaintiff on her Title VII claim Accordingly,
summary judgnent is granted as to Count Two of the Conpl aint.

ADA

When ruling on the Defendant's Mdtion to Dism ss, this Court
was mandated to take all allegations of the Conplaint as true,

i ncluding the assertion that Shanahan regarded Cavuoto as an
"hysterical female" with enotional problenms whom he woul d not
take to managenment neetings with him due to her severe
prenmenstrual syndronme ("PM5"). At this juncture, the Court need
not accept these allegations as true and, indeed, does not.
Plaintiff has had one year of discovery to set forth genuine
issues for trial on her ADA claim This she has failed to
acconplish. Plaintiff cites only to the Conplaint (paragraph 29)
as "evidence" of this assertion. She makes no reference to the
claimed disability in her affidavit. Plaintiff'd Exhibit D. 1In
contradi stinction, Shanahan testified that he did, in fact, take

Cavuoto to managenent neetings with him Shanahan Deposition at

10



80.

Plaintiff testified that she has m ssed "maybe" two days of
wor k over the years due to her PMS, that she takes no nedication
for it, nor has she consulted a doctor for any treatnent for this
alleged disability. Plaintiff's Deposition (Cct. 19, 2000) at
130-132.

The Court now holds that Plaintiff has offered no evidence
that she is disabled, due to her PM5, within the nmeaning of the
ADA. As to the "regarded as" subset of the ADA, a plaintiff
"must allege that the enpl oyer believed, however erroneously,
that the plaintiff suffered froman "inpairnent' that, if it
truly existed, would be covered under the [ADA] and that the
enpl oyer discrimnated against the plaintiff on that basis.”

Francis v. Gty of Meriden, 129 F.3d 281, 285 (2d Cr.1997). She

has offered no evidentiary support for this allegation,

Thorough research by the Court has reveal ed no case in which
PMS has been held to be such an "inpairnment” under the ADA
Gving Plaintiff every benefit of the doubt, her PM5, if it is as
extrenme as she alleges, is still only a tenporary disability
| asting a few days during a nonth. Tenporary disabilities are

not covered by the ADA. Stronkowski v. St. Vincent's Medical

Cr., 1996 U S.Dist.LEXIS 22304 at *18 (D. Conn. August 1,
1996) ("[T]enporary injuries . . . wthout substantial |limtations

and permanent effects, do not warrant protection of the ADA. ").

11



Mere assertions and concl usions of the party opposing
summary judgnent are not enough to defend a well -pl eaded noti on.
Lanont agne, 834 F. Supp at 580. Inasnmuch as Plaintiff has only set
forth her subjective opinions as to the effects of her PM5,
summary judgnent is granted as to Count 5 of the Conplaint.

Equal Pay Act

The semnal case in this CGrcuit concerning the EPA is Tonka

V. Seiler Corporation, 66 F.3d 1295 (2d G r.1995). Tonka

provides, in pertinent part that:

In order to state a prinma facie case of salary
di scrim nation based on sex under the EPA . . .
a plaintiff nust denonstrate that i) the enpl oyer
pays different wages to enpl oyees of the opposite
sex; i1) the enpl oyees perform equal work on jobs
requi ring equal skill, effort and responsibility:
iii) the jobs are performed under simlar working
conditions. See Corning dass Wrks v. Brennan
417 U.S. 188, 195 (1974); Al drich v. Randol ph
Central School District, 963 F.2d 520, 524 (2d Cr.)
cert denied, 113 S.Ct. 440 (1992). A plaintiff
need not denonstrate that her job is identical to
a higher paid position, but only nust show that the
two positions are "substantially equal." See
Lanbert v. Genesee Hospital, 10 F.3d 46, 56 (2d Cr.1993)
cert. denied , 114 S. C. 1612 (1994). However,
j obs which are "nerely conparabl e" are insufficient
to satisfy a plaintiff's prim facie burden. See
ld., 10 F.3d at 56 (citing Hodgson v. Corning @ ass
Works, 474 F.2d 226, 234 (2d Gr. 1973), aff'd
417 U.S. 188 (1974).

Tonka, 66 F.3d at 1310.

The burden is on the Plaintiff to prove that her position is
substantially equal to the other conparators. |d. Cavuoto faces
a high standard of proof and, as it is her burden to prove her

prima facie case, she may not argue an "inference of equal work

12



merely fromthe defendant's failure to prove otherw se."

E.EOC v. Sears, Roebuck & Conpany, 839 F.2d 302, 346 (7th Cr.

1988) .

Rat her than the insubstantial, inconsequential, or mnor
di fferences between the jobs, the court applies the "equal work"
standard on the basis of the "substantial differences such as
those customarily associated wth differences in wage |evels."
29 CF.R 8 1520.14(a). Job titles or job descriptions are not
determ native wthout corroborating evidence of actual job

content. Millbhall v. Advanced Sec., Inc., 19 F.3d 586, 592 (11th

Cr.), cert. denied, 513 U S. 919 (1994).

In the present case, Plaintiff nanmed three mal e conparators,
all of whomheld the title "manager”. The first was the Project
Manager - Application Devel opnment. The second was Manager of
Accounts Payable. The third was Manager of Billings and Accounts
Recei vabl e.

Oxford's job description for the first position lists the
foll ow ng as "Key Accountabilities":

- Devel ops and mai ntains a productive worKking

relationship with project sponsors and key
system users;

- Recommends al ternative systens approaches

for workability and economc feasibility;

| ooks for and advises | S managenent on the
possi bl e use of existing systens that can
be applied to a problem

- Works closely with other groups to coordinate
pl ans and activities including coordination

13



to facilitate devel opnment projects, maintenance
projects, the coordination of software upgrades,
the installation of new systens, as well as
systens devel oped externally or packaged
sof t war e.

- Adheres to Oxford' s Software Devel opnent
Met hodol ogy and insures that staff nenbers
do the same; insures adherence of the application
group to formal processes, standards and total
quality practices in all activities.

- Devel ops and mai ntains projects plans, including
project duration estimates, throughout the project
life cycle; tracks actuals agai nst a baseline
project plan. Devel ops work plans, task sequencing
and to the extent to which tasks may be perforned
concurrently.

- Prepares and delivers regular project status
reports as required by managenent.

- Estimates project resource needs including
anal ysts, programmers, user personnel, consultants
and equi prent .

- Analyzes functional specifications and oversees
system design to sol ve the business problem
supervi ses and gui des the detail ed design and
devel opnment activities for entire applications.

- Reviews docunentation and assures it is conplete,
acceptabl e and in accordance w th standards.

- Perforns constant tracking and communi cat es
effectively throughout the release life cycle

i ncl udi ng post-inplenentation follow up and
review with Users and Production Support.

The second nanmed nanager, the Manager of Accounts Payabl e,
had the followi ng responsibilities and work projects:

- Devel ops and inplements A/P trade accounts
procedures and A/ P policies and procedures.

14



- Works with Planning and Budgeti ng Depart nent
to establish general |edger budget codes.

- Handl es any escal ated trade payabl e issues.

- Coaches and devel ops staff; educates staff on
use of new policies and procedures.

While no job description was | ocated for the third
conparator, the Manager of Billings and Accounts Recei vabl e,
Cavuoto testified at her deposition that the followng were his
responsibilities:

- To send out invoices to customers for bills
and to collect noney com ng in.

- Maintaining relationships with the health
brokers so that Oxford could increase their
menber shi p.

- Paying the brokers a conm ssion for business
that they sold on Oxford' s behalf.

- Paying the comm ssions to Oxford sal esnen.

Al t hough she had over one year to depose this conparator to
determ ne what, if any, his other job responsibilities were,
Plaintiff never did so, regardless of the fact that it was her
burden of proof at issue.

Plaintiff had conposed the job description for the Payrol
Manager's position and listed, inter alios, the foll ow ng
functions of that departnent:

- Ensure conpliance with Oxford Conpany policy.

- Provide ongoi ng support and training of Kronos
Time and Attendance to all system users.

- Ensure all Oxford enpl oyees receive an accurate

15



and tinely biweekly paycheck.

- Prepare manual checks in accordance with the
Manual check policy.

- Ensure all Oxford enpl oyees receive an accurate
and tinmely W2.

- Oversee the preparation of all payroll tax returns.
- Adm nistration of conmpany relocation policy.

- Provide pronpt courteous custoner service to al
Oxford enpl oyees regardi ng any payroll issues.

- Cal cul ate enpl oyer 401K conpany nat ch.

- Tinely remttance of payroll taxes.

It is beyond peradventure that the core responsibilities of
t hese jobs are not conparabl e under the standards set forth above
and Plaintiff has failed to nake her prina facie case as to the
EPA. The actual job content and responsibilities in no way
share "equal work" considerations nor are they "substantially
simlar", within the strictures of the EPA. Inasnuch as
Plaintiff has failed to show the conparators were performng

equal work, summary judgnent is granted as to Count Seventeen.

CONCLUSI ON

Plaintiff has failed to set forth any genui ne issues of
material fact as to which she would bear the burden at trial. No
rational factfinder would find for her on any of her three
remai ni ng causes of action. Accordingly, Oxford's Mdtion for

Summary Judgnent [Doc. No. 73] is hereby GRANTED. The Clerk is
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directed to close this case.

SO ORDERED

ELLEN BREE BURNS

SENI OR UNI TED STATES DI STRI CT JUDGE

Dat e at New Haven, Connecticut this __ day of June, 2001.
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