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RULI NG ON PLAI NTI FF UNI TED STATES OF AMERI CA / FEDERAL
COVMUNI CATI ON COMM SSI ON' S MOTI ON FOR SUMVARY JUDGVENT

This case arises fromthe actions of the defendants,?
Prayze FM a/k/a Incom L.L.C., Mark Bl ake, and Loretta Spivey
("Prayze"), in broadcasting froma |ow power FMradio station
without a license. Wth the permi ssion of this Court, Prayze
has filed a second amended conpl aint [doc.# 116] upon which

this ruling will be based. The anmended conpl aint all eges that

! Prayze FMis the plaintiff in the original conplaint
whi ch sought to enjoin the FCC from shutting down the radio
station broadcasts. The FCC subsequently filed a notion for
injunctive relief against Prayze FM and the cases were
consolidated by this Court’s order dated 5/12/98.
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Federal Conmuni cations Commi ssion ("FCC') regul ati ons
regardi ng m croradi o broadcasting, as nodified by the Radio
Broadcasting Preservation Act of 2000, (1) violate the First
and Fourteenth Amendments to the Constitution of the United
States, both facially and as-applied, because the requirenent
of m ni mum di stance separations between new LPFM stations and
full power FMradio stations on third-adjacent channels is not
narromy tailored to serve the substantial government interest
in protecting full power FMradio stations from signal
interference within their protected contours, or in any other
substantial governnmental interest [Count One]; (2) violate the
plaintiffs’ First Amendnent rights, facially and as-applied,
because the automatic and pernmanent disqualification of any
LPFM applicant previously engaged in unlicensed broadcasting
is not narrowmy tailored to serve the substantial governnenta
interest in ensuring that broadcast |icensees are truthful and
reliable [Count Two]; (3) violate the First and Fourteenth
Amendnments of the Constitution, both facially and as-appli ed,
because it denies LPFM applicants that have previously engaged
in unlicensed broadcasting the sane opportunity afforded other
broadcast |icense applicants that have previously engaged in
serious m sconduct, including FCC-rel ated m sconduct, to

present mtigating evidence and denonstrate that they can



operate a broadcast station in the public interest with no
i kel i hood of future m sconduct [Count Three]; and (4) violate
the plaintiffs’ First Amendnent rights by attenpting to punish
a particular viewpoint by automatically and permanently
di squal i fying unlicensed m crobroadcasters from obtai ning LPFM
i censes [Count Four]. In this count, the plaintiffs claim
t hat Congress has singled out one class of broadcast |icense
applicants for an especially harsh sanction, one not inposed
on ot her broadcast |icense applicants that have previously
engaged in other equally, if not nore serious, types of FCC
and non- FCC rel ated conduct, because this class of unlicensed
br oadcasters espoused that civil disobedi ence was an
appropriate course of action, given the refusal of the FCC to
repeal what the m crobroadcasters viewed in the 1990s as an
ill-conceived, outnoded, and unconstitutional ban on | ow power
FM broadcasting. The plaintiffs allege that this attenpt by
Congress to punish a particular viewpoint violates the First
Amendnment to the United States Constitution.

The FCC asserts that there are no genuine issues of
material fact in dispute, and that the district court is not
t he proper forumfor a decision in this case, in that the
court of appeals has exclusive jurisdiction to reviewthe

validity of FCC regul ations under 47 U.S.C. 8§ 402(a) and 28



U S . C. 8 2342. Now pending before the Court is the plaintiff
FCC s notion for summary judgnment [doc.# 100]. For the reasons

stated below, the FCC s nmotion will be deni ed.

DI SCUSSI ON

Backar ound

The parties have submtted Local 9(c) Statenents and
evidentiary subm ssions that represent the foll ow ng
undi sputed facts. In Decenber, 1996, the Field O fice of the
Conpliance and Information Bureau of the FCC in Boston,
Massachusetts, began an investigation into the existence of a
possi bl e unlicensed FMradio station transmtting fromthe
Bl oonfi el d, Connecticut, area. Alerted from newspaper
clippings, tel ephone calls and witten correspondence, the FCC
di scovered a transm ssion on the frequency 105.3 negahertz
(MHZ) identifying itself as Prayze FM and WPRZ. AS of
Decenber 1996, the FCC had not authorized any radio station to
operate in the Bloonfield, Connecticut, area with the cal
sign WPRZ on 103.5 MHZ

On March 4, 1997, an FCC engi neer |ocated the signal
source of the radio transm ssion to be in the vicinity of 701

Cottage Grove Road, Bloonfield, Connecticut. Articles in the



Hartford Courant reported that the radio station at that

| ocation, identified as Prayze FM was being operated by the
def endant Mark Bl ake. On March 19, 1997, the FCC was i nformed
that Prayze FM s transm ssion was causing interference with
one licensed station’s signal, and was having a negative
econom ¢ i npact on another licensed station. On various
occasi ons, an FCC engi neer made field strength neasurenments of
the station’s signal, and found that the measured signal
exceeded FCC rules regulating | ow power radio stations by 600
to 1000 tinmes the maxi num signal strength all owed.

On Novenber 2, 1999, this Court granted the FCC s notion
for a prelimnary injunction, enjoining Prayze FM from nmaki ng
radio transnmissions within the United States until Prayze
obtained a |license fromthe FCC. The Second Circuit affirmed

this Court’s ruling on June 5, 2000. Prayze FM v. Federal

Comuni cati ons Conm ssion, 214 F.3d 245 (2d Cir. 2000).

Since the date of the Court’s ruling on the FCC s notion
for prelimnary injunction, the FCC has drastically changed
its policy regarding mcrobroadcasting by anending its
regul ations to allow the licensing of | ow power radio stations
("LPFM'). On January 20, 2000, the FCC pronul gated
regul ati ons creating two new cl asses of | ow power radio

stations with power |evels of 10 and 100 watts, to be operated



on a noncomercial basis only, for the purpose of pronoting
diversity and localismin radio broadcasts. Unlicensed

m crobroadcasters were allowed to obtain new |licenses only if
they certified that they either (1) voluntarily ceased

unl i censed broadcasting no |ater than February 26, 1999,

wi t hout being specifically told to by the FCC, or (2) ceased
unl i censed broadcasting within 24 hours of being told to do so
by the FCC. These requirenents were waivable if good cause was
shown.

On or about August 29, 2000, defendant Mark Bl ake applied
for a license to broadcast under the new corporate nane, Good
News Broadcasting, LLC ("Good News"), requesting a waiver of
the FCC s rules disqualifying those applicants who conti nued
to operate unlicensed radio stations after February 26, 1999,
or after being warned by the FCC to shut down.

On Decenber 15, 2000, Congress enacted the Radio
Broadcasting Preservati on Act of 2000, further nuddying the
waters regarding the rules for | ow power FMradi o service by
severely limting, perhaps eviscerating, the FCC s January,
2000, regulations allow ng the devel opnent and |icensing of
noncomrerci al m croradio stations. The Act directed the FCC
to modify its rules to prescribe m ninum di stance separations

bet ween new LPFM stations and full power FMradio stations on



t hird-adjacent channels (an action the FCC previously

det erm ned was unnecessary), barred the FCC fromelim nating
t hird-adjacent channel protection from LPFM stations wi thout
prior Congressional approval, and directed the FCC to anmend
its LPFMrules to prohibit all applicants who had previously
engaged in unlicensed broadcast operations from becom ng LPFM
i censees.

St andard of Review for Summmary Judgnent

A nmotion for sunmary judgnent will be granted where there
IS no genuine issue as to any material fact and it is clear
that the noving party is entitled to judgnent as a matter of

law. Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986).

"Only when reasonable m nds could not differ as to the inport
of the evidence is summary judgnent proper." Bryant v.

Maf fucci, 923 F. 2d 979, 982 (2d Cir.), cert. denied, 502 U S.

849 (1991).
The burden is on the nmoving party to denpbnstrate the
absence of any material factual issue genuinely in dispute.

Anerican International Goup. Inc. v. London American

International Corp., 664 F. 2d 348, 351 (2d Cir. 1981). In

det erm ni ng whet her a genuine factual issue exists, the court
must resolve all anbiguities and draw all reasonabl e

i nferences against the noving party. Anderson v. Liberty




Lobby, Inc., 477 U S. 242, 255 (1986). I f a nonnovi ng
party has failed to nmake a sufficient showi ng on an essenti al
el ement of his case with respect to which he has the burden of

proof, then summary judgnment is appropriate. Celotex Corp.,

477 U. S. at 323. If the nonnoving party submts evidence
which is "nerely colorable,” legally sufficient opposition to
the notion for summary judgnent is not nmet. Anderson, 477
U S. at 249.

Inits nmotion for sumary judgnment, the FCC asserts that
t here have been no material changes in circunstances, that
there are no factual disputes between the parties, and that
the | egal dispute has effectively been decided in favor of the
governnent in view of this Court’s decision to enter
injunctive relief, as well as by the Second Circuit’s decision

in Free Speech v. Reno, 200 F.3d 63 (1999) (affirm ng the

district court’s granting of a prelimnary injunction agai nst
an unlicensed | ow power radio station operator who chall enged
the constitutionality of m crobroadcasting regul ations).
Prayze opposes the notion for sunmary judgnment on the
grounds that the | egal dispute has not been resolved in favor
of the governnent, and that the government is wong in
asserting that no material changes in circunstances have

occurred since Prayze ceased broadcasting. Specifically,



Prayze argues that it is entitled to nake a faci al
constitutional challenge to the FCC regulations in this
action. Prayze also asserts that it may nmake an as-applied
challenge to the statute since the application and waiver
request are an exercise in futility after the passage of the
Radi o Broadcasting Preservation Act of 2000.

At the tinme of the Second Circuit’s decision in Prayze
EM 214 F.3d at 251, Prayze had not applied for a conventi onal
FCC license to broadcast and a wai ver of the regul ations (that
on their face would prohibit it from obtaining such a
license). The Second Circuit was clear in its holding that
al though Prayze did not yet have standing to raise its as-
applied challenge, it did have standing to bring a facial
chal l enge to the FCC regul ati ons. If, as Prayze asserts,
its efforts in applying for a license and waiver are futile,
Prayze woul d have standing to bring its as-applied chall enge
to the regul ati ons.

The Radi o Broadcasting Preservation Act of 2000, H R
5548, § 632(a), which was signed into | aw on December 21
2000, states in pertinent part that

(1) The Federal Conmmunicati ons Conm ssion
shall nodify the rul es authorizing the
operation of | owpower FM radio stations,
as proposed in MM Docket No. 99-25, to -

(A) prescribe mninum di stance separations
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for third-adjacent channels (as well as for
co-channels and first- and second adj acent
channel s); and

(B) prohibit any applicant from obtaining a
| ow- power FM Ilicense if the applicant has
engaged in any manner in the unlicensed
operation of any station in violation of
section 301 of the Communi cations Act of
1934 (47 U.S.C. 301).

This Court agrees with Prayze’s assertions regarding
futility, and finds that the Act expressly excludes Prayze FM
or its progeny fromobtaining a | ow power FMIlicense. |f the
FCC i ssued a |license to Good News, based on the application
filed by Mark Bl ake, it would be in violation of the Radio
Broadcasting Preservati on Act of 2000. This Court finds
futility, and consequently finds standing on the as-applied
chal | enge.

This Court adheres to the Second Circuit’s ruling,
finding standing on the facial challenge, and finds that there

are genui ne issues of material fact in dispute. The notion

for summary judgnment will be denied.

JURI SDI CTl ON

The FCC al so raises the issue of jurisdiction, clainng
that 47 U . S.C. § 402(a) and 28 U.S.C. § 2342 confine the

review of the validity of FCC regul ations to the court of
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appeal s, not the district courts. Prayze asserts that this
Court has jurisdiction under 28 U.S.C. 88 1331 and 1346(2).
Section 2342 of Title 28 states, in pertinent part, that
the Court of Appeals has exclusive jurisdiction to enjoin, set
asi de, suspend, or determne the validity of all final orders
of the Federal Conmunications Conmm ssion made revi ewabl e by 47
U S C 8 402(a); 8 1331 states that the district courts shal
have original jurisdiction of all civil actions arising under
the Constitution, laws, or treaties of the United States. The
Second Circuit addressed the question of district court
jurisdiction in considering the constitutionality of FCC
regul ati ons, and found that the issue was unclear. Prayze FM
214 F. 3d at 250. The Eighth Circuit ruled that district
courts were barred from hearing constitutional challenges to

FCC regul ations, United States v. Any and All Radio Station

Transm ssion Equip. ("Laurel Avenue"), 207 F.3d 458,463 (8"

Cir. 2000), while the Sixth Circuit came to the opposite
conclusion, reasoning it was unlikely that Congress intended
to deprive defendants in forfeiture actions of the ability to

rai se constituti ona

defenses to those actions. United States v. Any and All Radio

Station Transm ssion Equip. ("Muquina Miusical"), 204 F.3d 658,
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667 (6" Cir. 2000).

In resolving this issue wi thout any definitive
controlling case law, this Court will rely on the plain
| anguage of 28 U.S.C. § 1331, and hold that the present case
is a civil action arising under the Constitution of the United
States, and as such the district court has original
jurisdiction. Had the Congress intended for the court of
appeals to determ ne the constitutionality of all final orders
of the FCC, this Court presunmes Congress woul d have added t hat
specific | anguage to the other actions falling under the
exclusive jurisdiction of the court of appeals in 28 U S.C. 8§
2342.

CONCLUSI ON

For the reasons set forth above, the plaintiff FCC s
notion for summary judgnent [doc. # 100] is DEN ED on all
counts, and this Court retains jurisdiction over the case
pursuant to 28 U.S.C. § 1331.

SO ORDERED on this __ day of June, 2001, at Bridgeport,

Connecti cut .

Warren W Eginton, Senior U S. District

Judge
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