UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

G NA GRI SANTI
v. . OVIL NO 3:99CV490 (JBA)
WLLI AM Cl OFFI, JR .
RULI NG ON POST- TRI AL MOTI ONS

In the jury trial on plaintiff Gna Gisanti’s clains of
sexual assault and intentional infliction of enotional distress,
def endant was found liable on all counts and plaintiff was
awarded $2.5 million in damages. Currently pending are
plaintiff’s notion to anmend judgnment [Doc. # 128], defendant’s
motion for newtrial or, in the alternative, remttitur pursuant
to FRCP 59(a) [Doc. # 135], defendant’s notion to alter or amend
the judgnent pursuant to FRCP 59(e) [Doc. # 133], plaintiff’s
nmotion for attorney’s fees and bill of costs [Doc. # 129],
plaintiff’s notion for bond or surety [Doc. # 132] and

plaintiff’s notion for supersedeas bond [Doc. # 131].

A Plaintiff’s notion to anmend judgnent [Doc. # 128]

Plaintiff has noved pursuant to Fed. R GCv. P. 59(e) and 60
for a hearing to clarify and/or anmend the Judgnent in the anount
of $2,500, 000 dat ed Decenber 19, 2000, on the grounds that the
entries on the Verdict Formare confusing. According to
plaintiff, the jury’'s award of $2,500,000 in “total, non-

duplicative conpensatory damages” is inconsistent with the award
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of $1.25 mllion in conpensatory damages for the February 20,
1998 assault, $1.5 nmillion for the February 21, 1998 assault,
$1.75 mllion for the May 5, 1998 assault, $2 mllion for the My
6, 1998 assault, and $500,000 for intentional infliction of
enpotional distress. Plaintiff contends that she is entitled to
$7 mllion (the total of these five anmounts) or alternatively,
$9.5 million (the total of these five amounts plus the non-
duplicative total damages anount), and requests a hearing
requiring the jury foreperson to clarify this alleged anbiguity.
For the reasons discussed below, the Court disagrees that the
verdict is inconsistent or confusing, and the notion is denied.

The jury was charged that:

You nust be careful that any danages you award on any claim

are inposed solely for the injury caused by that wong. |If

you find for plaintiff on nore than one count, you wll
award her what is fair and reasonable for each claim but
will make a final damages award that represents
non-dupl i cat ed damages because you may not award plaintiff
nmore in conpensatory damages than will reasonably conpensate
her for all injuries or |osses that she has proved she has
suffered. Therefore, if you find that conpensatory damages
shoul d be awarded to Ms. Gisanti on any of her clains, you
shoul d conpl ete your Jury Verdict Formas to “tota
non-dupl i cated damages” to reflect the total anount of any
conpensatory damage award you all agree woul d reasonably
conpensate Ms. Gisanti for any or all | osses she has
suf f er ed.

During deliberation, the jury requested clarification of the
“duplication of damages” charge. See Court Ex. 2. The jury was
then instructed that:

[1] nasnuch as damages may be awarded for past and future

enotional injury in this case, you may find sone overlap in

what you awarded for the separate clains. |In that case, you
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woul d not just add your conpensatory awards together,
because that could result in awardi ng nore conpensatory
damages than just one tinme for the same injury. That is,
you woul d be duplicating the damages to sone extent. The
plaintiff is entitled only to be conpensated one tine for an
injury. Your objective in considering a non-duplicated
damage award is sinply to prevent double recovery for any
single injury which is a part of the injuries you find
proved in nore than one cl aim

Let me reduce it to a very sinplistic nodel. [If on claim
one you were to award five dollars for the injuries you
found proved and on claimtwo you were — to award five
dollars for that claimproved, but the injuries overl apped
for claimone and claimtwo to sone extent, and thus the
total non-duplicated danage award whi ch you may find woul d
be full and fair conpensation for all injuries, but not nore
t han once, m ght be seven. So, you have five, five and you
m ght end out awardi ng seven as a neans of separating out
the overlap and as a neans of giving as your verdict a final
non-duplicated fair and full conpensation for all injury you
find proved to result fromthe defendant’s conduct.
Tr. Dec. 18, 2000 at 15-16.
Nei ther party objected to either the original or
suppl enent al char ge.
Plaintiff argues that because the verdict formrequested “an
i ndi vi dual non-duplicative danage award for each claim” the
anounts awarded for the four assaults nust be added together to
reach the total amount and that the $2.5 million total anount is
inconsistent with the individual awards for each assault.
However, this argunent ignores the fact that the jury was
specifically instructed that “[i]f you find for plaintiff on nore
t han one count, you wll award her what is fair and reasonabl e
for each claim but will make a final damages award t hat

represents non-duplicated danmages because you may not award



plaintiff nmore in conpensatory damages than will reasonably
conpensate her for all injuries or |losses that she has proved she
has suffered.” The supplenental charge further expl ained that
the total non-duplicated damages award is not necessarily the sum
of the individual conpensatory damages awards, and that the total
award is requested to “prevent double recovery for any single
injury which is a part of the injuries you find proved in nore
than one claim” It is well-settled that jurors are presuned to
have foll owed the instructions given to themand to understand a

judge’s answer to their questions or requests for clarification.

See Weeks v. Angelone, 528 U. S. 225, 234 (2000); Jones v. United

States, 527 U. S. 373, 394 (1999); United States v. Pforzheiner,

826 F.2d 200, 204 (2d Cir. 1987).

The instructions thus contenplated that it m ght be
difficult for the jury to determ ne the anount of danages
resulting fromeach separate assault or that the injuries
resulting fromthe various assaults m ght overl ap, and assured
that the total non-duplicative damages woul d be reflected in the
final figure. Therefore, the Court concludes that the $2.5
mllion awarded by the jury as “total, non-duplicated damages”
reflects the total anmount of conpensatory damages necessary to
reasonably conpensate plaintiff for the | osses the jury
determned Ms. Gisanti suffered, and there is no inconsistency
inthe jury's verdict. Accordingly, plaintiff’s notion is
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B. Defendant’s notion for newtrial or in the alternative
remttitur pursuant to FRCP 59(a) [Doc. # 135] and
Defendant’s notion to alter or anmend the judgnent
pursuant to FRCP 59(e) [Doc. # 133]!?

Def endant WIlliam G offi has noved for a new trial,
remttitur, or to alter or anmend the judgnent pursuant to Fed. R
Cv. P. 59(a) and 59(e), on the grounds that 1) the damages
awar ded were excessive; 2) inproper hearsay testinony was
admtted; 3) the defendant was unfairly surprised during the
plaintiff’'s case-in-chief by the plaintiff’s testinony of an
additional alleged rape by the defendant; and 4) the Court’s
refusal to instruct the jury that threats to get custody and
| egal actions to gain custody of a child do not constitute
extrenme and outrageous conduct in and of thensel ves was error.

Def endant requests a new trial or remttitur of damages to zero
or a nom nal anount.

Unlike a notion for judgnent as a matter of law, there is no
preservation requirenent for a notion for a newtrial under Fed.
R Cv. P. 59(a). Rule 59(a) provides that "[a] new trial may be
granted to all or any of the parties and on all or part of the
issues ... for any of the reasons for which newtrials have
heret of ore been granted in actions at law in the courts of the
United States.” "A notion for a newtrial ordinarily should not

be granted unless the trial court is convinced that the jury has

1Al t hough defendant has filed two separate notions, both notions are
based on the sane argunents and the relief sought is identical.
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reached a seriously erroneous result or that the verdict is a

m scarriage of justice." Atkins v. New York Gty, 143 F. 3d 100,

102 (2d Cir. 1998) (citation and internal quotation marks
omtted). “The 'narrow aim of Rule 59(e) is 'to make cl ear that
the district court possesses the power' to rectify its own

m stakes in the period imediately followi ng the entry of

judgnent." Geene v. Town of Bloom ng Gove, 935 F.2d 507, 512

(2d Cr. 1991) (quoting White v. New Hanpshire Dep't of

Enpl oynent Sec., 455 U. S. 445, 450 (1982)). The noving party

bears the burden of denonstrating his entitlenent to a new trial.

Maguire Co., Inc. v. Herbert Constr. Co., Inc., 945 F. Supp. 72,

74 (S.D.N Y. 1996).
A trial judge hearing a notion for a newtrial under Rule 59
is free to weigh the evidence and need not view it in the |ight

nost favorable to the verdict w nner. Song v. lves Labs., Inc.,

957 F.2d 1041, 1047 (2d Gr. 1992). However, a court should
refrain fromsetting aside the verdict and granting a new tri al
when “the resolution of the issues depended on assessnent of the

credibility of witnesses.” Metronedia Co. v. Fugazy, 983 F.2d

350, 363 (2d Cir. 1992). The Second Circuit has expl ai ned that

[t]he trial judge, exercising a mature judicial discretion,
shoul d view the verdict in the overall setting of the trial;
consi der the character of the evidence and the conplexity or
sinplicity of the legal principles which the jury was bound
to apply to the facts; and abstain frominterfering wth the
verdict unless it is quite clear that the jury has reached a
seriously erroneous result. The judge's duty is essentially
to see that there is no mscarriage of justice. |If convinced
that there has been then it is his [or her] duty to set the
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verdi ct aside; otherw se not.

Bevevino v. Saydjari, 574 F.2d 676, 684 (2d Cir. 1978) (citation

omtted).

Applying this standard here, as discussed bel ow, the Court
concludes that the $2.5 million damages award i s excessive in
light of the evidence or |lack thereof in this trial, but that

defendant’ s remai ning argunents are without nerit.

1. Excessi ve danages

According to defendant, a verdict award $2.5 nmillion dollars
as conpensatory damages i s excessive based on the evidence in
this case manifesting an intent by the jury to punish the
def endant through the conpensatory danages award. Defendant
seeks a new trial or alternatively to remt the damages award to
zero or a nom nal anount.

| f a damages award i s excessive, the award may be reduced by
the Court to the maxi num anount that woul d be consi dered not
excessive, conditioned on plaintiff’s right to a newtrial if she

does not accept the remtted anount. See Early v. Bouchard

Transp., 917 F.2d 1320, 1330 (2d Gr. 1990); Shu-Tao Lin v.

McDonnel | Douglas Corp., 742 F.2d 45, 49 (2d Cr. 1984). \Were a

plaintiff is awarded conpensatory damages on state | aw clai nms, as
here, Connecticut’s substantive law is used to assess the
evi dence of physical and enotional injury to determ ne whether it

is adequate to support the verdict. See Gagne v. Town of




Enfield, 734 F.2d 902, 905 (2d Cr. 1984). Under Connecti cut
law, the Court is “required to view the evidence in a |light nost

favorable to sustaining the jury's verdict.” Berry v. Loiseau,

223 Conn. 786, 810 (1992) (citing Oakes v. New England Dairy, 219

Conn. 1, 13-14 (1991)). "The size of the verdict al one does not
determ ne whether it is excessive. The only practical test to
apply . . . is whether the award falls sonewhere within the
necessarily uncertain limts of just damages or whether the size
of the verdict so shocks the sense of justice as to conpel the

conclusion that the jury was influenced by partiality, prejudice,

m stake or corruption.” Gaudio v. Giffin Health Services Corp.
249 Conn. 523, 550-51 (1999) (citations and quotation marks
omtted).

Def endant contends that in the absence of any expert or
medi cal testinony regardi ng the physical or enotional condition
of the plaintiff as to the extent of her damages and/or whet her
such danages were caused by the conduct at issue in this case
“and not fromthe multitude of other disputes between the parties
that took place outside the tinme frame of this case or from ot her
problens of the Plaintiff including the death of her sister,”
there was insufficient evidence to establish proxinate cause
bet ween defendant’s conduct and plaintiff’s alleged injuries.
Def endant further clains that the $2.5 million verdict was the
product of prejudice against him Plaintiff, in response,
asserts that there is no evidence of any prejudice against the
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def endant, and that the verdict, although substantial, “is fully
supported and justified by the evidence in this case.” Pl. Br.
at 16.

Nei t her party has cited any Connecticut cases involving
damages awards in simlar cases in support of their positions
that this award is -- or is not -- excessive. The Court’s
research reveals no cases with a simlar fact pattern, and the
anount of damages awarded has varied widely in Connecticut cases

i nvol vi ng sexual assault or abuse. See, e.q., Blair v. LaFrance,

No. CV 980149622S, 2000 W. 1508232, at *2-5 (Conn. Super. Sept.
27, 2000) (awarding $75, 200 for econoni c damages and $500, 000 for
non- econom ¢ damages in case where plaintiff was sexually abused
on three occasions by her uncle when she was under the age of

si xteen; testinony showed plaintiff had received psychiatric
counseling, was significantly depressed, anxious and fearful, had
attenpted suicide, has recurring nightmares, high degrees of rage
and di strust and obsessive conpul sive behaviors, and plaintiff’s
expert witness testified that it is rare to recover fully from
sexual abuse and that normally a victimof abuse requires between

seven and ten years of therapy); Doe v. TVCA, No. X04CV

930115438S, 2000 W. 254608 (Conn. Super. Feb. 23, 2000) (refusing
to remt econom c danages awarded to parents of children who were
sexual |y assaulted while enrolled in day care program where
plaintiff's expert testified at trial that the abuse would likely
have a profound, long-terminpact on the children and their
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relationships, and the children would |likely require counseling
at critical life junctures such as puberty and adol escence; the
jury awarded econom ¢ danages rangi ng from $30, 000 to $60, 000 per
child, and non-econom ¢ damages rangi ng from $35,000 to $75, 000

per child); Schneider v. National R R Passenger Corp., 987 F.2d

132, 137-38 (2d Cir. 1993) (upholding $1.75 m|lion damage award,
whi ch included over $1.25 nillion in intangi ble damages for
assault and attenpted rape, during which plaintiff sustained
physical injuries requiring nmultiple surgeries, where expert
testinmony at trial showed that plaintiff suffered from PTSD and
mld organic brain syndrone, was unable to socialize normally,
had recurring flashbacks and her vision and ability to reason and
access information was inpaired, and plaintiff could no | onger

hold down full-tinme job); see also G ordano v. G ordano, 664 A 2d

1136, 1150 (Conn. App. 1995) (upholding prejudgnment attachnment in
amount of $75,000 and $125, 000 respectively for the two
plaintiffs who all eged that the defendant, their grandfather, had
sexual |y abused them as children, where plaintiffs testified at
the attachnent hearing “to enotional injuries including anxiety,

| ow sel f-esteem and difficulty in their adult relationships”).?

2The Second Circuit recently affirmed an award of $3 million in
conpensat ory damages in a negligence case brought agai nst the housing
authority that operated the housing conplex in which the plaintiff resided,
where the plaintiff was raped in her apartnent because of the defendant’s
negligence in repairing the | ocks on the doors of the building. Otiz v. New
York Gty Housing Auth., 198 F.3d 234, 1999 W 753153 (2d Cr. 1999) (Table).
However, because there is no discussion of the particul ar danmages suffered by
the plaintiff in that case, this case provides no guidance on this issue of
excessi veness.
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Taking all facts in plaintiff’s favor, plaintiff’s testinony
descri bed four sexual assaults by defendant in plaintiff’s hone
during court-ordered child visitation that were part of a |arger
pattern of threats and terrorization carried out by defendant
agai nst her since their relationship term nated and she noved
fromCalifornia to Connecticut with their child.

The jury heard the unnerving phone nessage | eft by defendant
on plaintiff’s answering machine in 1996 threatening financial
ruin, that he would take the child and nmake her pay for the rest
of her life, and chillingly stating that she would “end up |ike
her sister,” who had been abducted in 1984 and was presuned dead,
al t hough her body was never found. Plaintiff further testified
t hat defendant repeated the threat that she would end up |ike her
sister in 1998 if she told anyone about the rapes, and al so
threatened to harm her nother. 12/11/2000 Tr. at 72, 108.
Plaintiff stated that she eventually reported the rapes to the
police in an attenpt to regain control over her life: “If |
didn't stop it, it would be Iike he won and he woul d keep doi ng
it and that control -- | had just left his control, I finally got
away fromhis control and the fact that he kept doing it made him
keep control, and I couldn't let himbe in control of ny life
anynore. | finally got the guts to end it a long tine ago and he
was just not |eaving me alone and it was disgusting and he have
got -- every tinme he got away with sonmething I finally decided
that it was enough, | had to do sonmething. | wanted to forget
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about it, but I couldn't, |I couldn't.” 1d. at 109-10.

Al though plaintiff did not seek counseling for the assaults,
she expl ai ned that she | acked the noney and, not unreasonably,
wanted to put the assaults behind her. However, plaintiff
testified, she later discovered she could not do so: “I thought
it would have ended and | could just forget about it but | can't.
| live in that house every day and | can’'t forget about it.
| live every mnute of every day worried and fearful of Billy
Coffi and what he’s going to do.” 1d. at 126, 160. Plaintiff’s
worry that she may have contracted Hepatitis C from def endant
only hei ghtens her perception of the power he has over her life
and his capacity to injure her.

Plaintiff’s testinony at trial vividly portrayed this thene
of dom nation and control and her belief of how powerful
defendant is, and how powerless she is to stop him Plaintiff
testified that defendant told her after the assaults “the reason
he did everything he did in the house was to get ne not to want
to live there so | have would remenber himall of the tinme and
that I would eventually want to get out of there and nove back to
California.” 1d. at 108. Since the assaults, plaintiff has been
terrorized to the point of an irrational, consum ng preoccupation
with the harmthat defendant would do to her. She testified that
she “live[s] in fear. Literally in fear. | nean, fear of a
noi se, fear of him fear of himin tow, fear of a phone call,
fear of another threat, fear of another court appearance, fear of
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anot her sonet hing, you know, lies about nme . . . or anything you
can possibly think of.” [d. at 160. Plaintiff further stated
that she is consuned with fear that defendant will blow up her
car, take away her daughter, break into her house, and or
otherwi se carry out his threats to hurt her and get revenge on
her. 1d. at 154, 124. Plaintiff’'s fear is only aggravated by
her perception that defendant is a powerful man who is very good
at getting away with things. 1d. at 184-85.

Plaintiff testified credibly that since the assaults, her
terror has manifested itself in sleeplessness, nightnmares, nausea
fromstress, |oss of appetite, depression and crying. She also
stated that she is enbarrassed and ashanmed. The consequences of
the assaults are further exacerbated by the fact her assailant is
a person she had fornerly trusted and the father of her child,
wi th whom she wll likely be required to have continui ng contact
at least until their daughter reaches the age of mpjority, in
2014.

Plaintiff also testified that since the assaults, she has no
desire for any sexual relationship: “the thought of a man

touching me makes nme cringe, no matter who it is and no matter

how they're touching nme. | don't even like hugs. | don't like
when sonebody brushes up against ne accidentally, | hate it, it
makes my bl ood curdle, it makes ny stomach turn.” 1d. at 156.

Finally, plaintiff’s affect as a witness, both while
testifying and while listening to defendant relay his account of
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the events, provides further evidence of the extent of her
damages. Although plaintiff’s manner while testifying was
understated and even acerbic, her personal affect dramatically
conveyed the devastation she has suffered. Simlarly, plaintiff
mani f ested profound enotional distress while listening to
defendant testify; she was unable to | ook at defendant and was
vi sibly unconfortable while he recounted his version of the
events.

Def endant clainms that in the absence of expert testinony
about causation, the jury’s conclusion that plaintiff’s damages
resulted fromthe assaults, rather than from sone other event, is
unf ounded. However, there is no requirenent under Connecti cut
law that a claimfor enotional distress be supported by nedical
evidence. See Berry, 223 Conn. at 811. Further, as plaintiff
explained, it was not until she reported the rapes and defendant
began retaliating against her that “all heck broke | oose” in the
custody dispute. Dec. 11, 2000 Tr. at 189. OCrediting
plaintiff’s account, this case is not about four isolated
assaults, but rather involved a pattern of threats and
intimdation by defendant, which eventually culmnated in
repeated sexual assaults that plaintiff was unable to prevent,
and which left her with the crippling feeling that she | acked any
control over her life, and that defendant woul d stop at nothing
to carry out his repeated threats against her to ruin her life
and cause her to lose her child, the nost inportant person in her
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life, either through taking the child away by | egal neans or by
taking her away fromthe child. |If the jury credited her
testinony, which it was entitled to do, it was entitled to
bel i eve that defendant had shattered plaintiff’s enotional
stability, wthout the assistance of expert testinony.

The nore difficult question, however, is whether and to what
extent the damages awarded were excessive. |In assessing this
gquestion, the absence of expert testinony is nore problematic.
First, the nature of plaintiff’s claimed injuries were al nost
entirely enotional rather than physical, and expert testinony as
to a nedical diagnosis of her condition, such as Post Traumatic
Stress Disorder, was necessary for the jury to determ ne the
nature and degree of disability and enotional inpairnent
reflected by the synptons to which plaintiff testified. <.
Schneider, 987 F.2d at 137-38. Absent such testinony, and in
light of the subject matter of rape, there is a likelihood that
specul ation played sone role in the jury’'s damages award. Mbore
critically, plaintiff presented no expert testinony as to the
per manency of her injuries, and thus provided no basis from which
the jury could conclude whether she would continue to suffer the
sane | evel of enotional distress throughout her lifetine.

Finally, it is clear to the Court that in crediting M.
Gisanti’s testinony, the jury believed that M. Coffi lied to
them and had comm tted repeated despicable acts against her, such
that the enornous size of this damages award likely reflects sone
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degree of inperm ssible prejudice against M. Coffi. @Gven the
| ack of nedical substantiation of serious nedical condition and
permanency of injury, particularly where no nedi cal expenses or
econom c | osses were proved, the Court nust conclude that the
jury's award of $2.5 million in conpensatory damages for the four
assaults and for the intentional infliction of enotional distress
was excessi ve.

Not wi t hst andi ng the absence of expert testinony and econonic
| oss, plaintiff has proved that she suffered substanti al
enotional damage as a result of defendant’s repeated threats and
assaults. Gven Ms. Gisanti’s credible testinony of her
profound daily fear, anxiety, and trauma, her current |ost of
ability to formromantic rel ationshi ps, and because her traunma
will be magnified by the reality that she cannot heal by putting
def endant out of her life conpletely because she will be forced
to have sone degree of contact wth defendant until their six
year old child reaches the age of majority, the Court finds that
t he maxi num danages award that woul d not “shock the sense of
justice” is $1.25 million in conpensatory damages, half the
anount awarded by the jury. Accordingly, defendant’s notion for
a newtrial on the grounds that the verdict is excessive is
deni ed, conditioned on plaintiff accepting this remtted damages

anount .

2. Evidentiary rulings
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During a pre-trial conference, plaintiff clained that
testimony of two witnesses, Dawn Santos and Del ores Rose, about
what Ms. Gisanti had told them about the sexual assaults was
adm ssi bl e under the “constancy of accusation doctrine.”
10/15/00 Tr. at 25-28. At the next pre-trial conference, the
Court advised counsel that the constancy of accusation doctrine
did not apply in federal court. Counsel were further advised by
the Court that under the Suprene Court’s decision in Tone v.

United States, 513 U.S. 150, 151 (1995), prior consistent

statenents were adm ssi bl e non-hearsay under F.R E. 801(d) (1) (B)
if “offered to rebut an express or inplied charge against the
decl arant of recent fabrication or inproper influence or notive,”
and that to qualify as non-hearsay, the statenent nust have been
made before the notive to fabricate arose.

During the nultiple pre-trial conferences held in this case,
def endant had described his theory of the case as foll ows:
plaintiff fabricated the allegations of rape when negotiations in
t he Connecticut custody dispute between plaintiff and def endant
reached a critical stage in June 1998. According to defendant,
plaintiff filed a conplaint with the police alleging rape in June
1998 and sought a protective order in order to prevent himfrom
obt ai ni ng unsupervised visitation with their child, then an
i mm nent possibility. Gven this understanding of defendant’s

all eged notive, the Court determ ned that statenents nmade by M.

17



Gisanti about the assaults prior to June 1998 were adm ssible to
rebut the charge of recent fabrication.?

Thereafter, at trial, Dawn Santos and Del ores Rose testified
as to statenents nade to themby the plaintiff about the assaults
i medi ately followng themin February and May 1998. Def endant
objected to the testinony from M. Santos and Ms. Rose about what
plaintiff had told them about the assaults as hearsay. Plaintiff
clainmed the statenents as adm ssible to rebut the defendant’s
charge of recent fabrication, and the Court admtted the
testinony.*

Def endant now clains that the notive to fabricate arose as
early as 1996, when M. C offi refused to |leave his wife for
plaintiff and when the California custody di spute began during
plaintiff’s pregnancy with their child. Therefore, according to

defendant, the Court commtted clear error by admtting the

3Def endant al so makes much of plaintiff’'s failure to identify a Federa
Rul e of Evidence Number in support of her argument as to the adm ssibility of
the prior consistent statenments during trial. However, as both parties had
been advi sed by the Court that prior consistent statements were admi ssible in
federal court under Rule 801(d)(1)(B), and were governed by Tonme v. United
States, defendant had anple notice of the grounds under which this testinony
woul d be admitted.

“Despite the fact that the Court had instructed plaintiff that the
adm ssion of the testinony of Ms. Santos and Ms. Rose was conditional on
meeting the requirenments of Tome v. United States, at trial, plaintiff’'s
counsel ms-characterized the holding of that case as permtting statenents
that pre-dated the filing of a conplaint or police report, and plaintiff
clainmed that such statements are adm ssible for the fact that they were said
but not for the truth of the matter asserted. The Court therefore gave a
l[imting instruction to that effect as to Ms. Santos’ testinony. However,
under F.R E. 801(d)(1)(B), prior consistent statenents offered to rebut a
charge of recent fabrication are adm ssible for their truth. Thus, to the
extent the Court erred at trial, it was in defendant’s favor.
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hearsay testinony because plaintiff’'s notive to fabricate already
exi sted. However, defendant did not identify these earlier
events as the basis for the alleged notive to fabricate during
the trial. Based on his previous representations that
plaintiff’s notive was her fear that M. G offi would be granted
unsupervised visitation in |light of devel opnments in the custody
di spute that occurred in June 1998, the Court’s ruling admtting

the testinony of Ms. Rose and Ms. Santos was not erroneous.

3. Unfair surprise

Def endant al so clainms that he suffered unfair surprise
during trial when plaintiff testified during her case-in-chief
that the pregnancy with their child was the result of non-
consensual sex. According to defendant, had he known t hat
plaintiff would testify about this allegation, he would have
conti nued di scovery, produced evidence at trial to contradict the
al l egation of rape, and retained an expert witness to testify
that the conception did not occur on the date all eged.

During a pre-trial conference on Novenber 15, 2000, the
foll ow ng coll oquy occurred:

The Court: You also identify Ms. Grisanti as testifying on

the circunstances of her pregnancy in ‘96, and | was hopef ul

that did not include the allegation that the pregnancy was

the result of rape.

Ms. Brown: No, that is correct.

M. Lerner: Well, | intend to raise that as rebuttal. |
intend to raise that as an issue that shows that not only
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did she make up allegations of rape now, but she nade them
up before, and that’s a very — as far as cross-exam nati on,
that’s an inportant part of ny case.

The Court: My only limtation thus far was on liability
al | egati ons.

M. Lerner: Fine.

The Court: And not introducing new bases for liability than

that which was contained in the July ‘99 conplaint, and

that’s what Ms. Brown is working with

Ms. Brown: Ckay.

The Court: To the extent that you open the door in any of

the areas that she has been precluded from expanding this

conplaint into, obviously she is not precluded from her
evidence in rebuttal to that. | nmean, that’s the way it
goes.

M. Lerner: No, | understand that.

10/15/00 Tr. at 14-15.

During a subsequent pre-trial conference on Decenber 7,
2000, the Court ruled that testinony regarding the alleged rape
in 1996 would not be adm ssible in this trial, and defendant
continued to object, claimng that earlier allegation was
rel evant to show a pattern of making false rape allegations. 1In
t he absence of any proffer that the allegation of rape in 1996
was fal se, the Court precluded defendant fromintroducing
evi dence of the allegation of the 1996 rape. Defendant’s counsel
al so indicated during this Decenber 7 pre-trial conference that
he had believed that plaintiff would testify about the

ci rcunst ances of her pregnancy with April, including the alleged

rape, as background al t hough not as damages evi dence. The Court
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then infornmed both parties that the circunstances of the

plaintiff’s daughter’s conception would not be part of this case.

During Ms. Grisanti’s direct testinony on Decenber 11, 2000,
she testified that M. C offi cane to her house on January 20,
1996 after an argunent. According to Ms. Gisanti,

: | told himit was over and | had enough and it was the

| ast straw, and he didn’t like that, and he got angry and I

asked himto | eave and he wouldn’t | eave so it’'s easier for

me just to walk away. So | started wal ki ng down the hal

way and he cane after nme and he grabbed nme, and | was cl ose

to ny roomat the tine and he threw ne down.

Q And did you have sexual intercourse on that occasion?

A. Yes.

Q Now, what happened after that?

A Imediately after that?

Q As aresult of that encounter with M. C offi, what
happened?

A: Oh, | found out | was pregnant.
12/11/00 Tr. at 33-34.

Def endant’ s counsel then requested a side-bar and objected
to the introduction of the discussion of the rape that resulted
in the inpregnation. He clained that he had not objected earlier
because he had not realized that plaintiff claimed to have becone

i npregnated on that date and he had thought plaintiff was
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di scussing a different assault.® Defendant did not nove to
strike the statenent, nove for a continuance, request a curative
instruction or seek to supplenent his witness list. The Court
advi sed defendant that he could cross-exam ne plaintiff on her
all egation now that it had been introduced. 12/11/00 Tr. at 35-
36.

During defendant’ s cross-exam nation of Ms. Gisanti, the
fol | om ng exchange occurred:

Q Now, you testified before that on January 20'", 1996, M.

Coffi threw you down and sexual |y assaul ted you; is that

correct?

A: That’s not what | said.

Q Could you tell us what you said?

A Wiat | testified to before | was cut off was he threw ne
down on the bed. Wuld vyou like ne to el aborate?

Q Pl ease do?

A Yes. He did sexually assault nme on January 20" in ny
hone against ny will.

Q And this is January 20, 1996; is that correct?

A Yes.
Def endant also elicited fromM. Gisanti the fact that she had
never reported the 1996 rape to the police.

Def endant now cl ains that he was unfairly surprised by the

i ntroduction of testinony about this alleged rape because he *“was

5The Court is perplexed as to how this nade any difference, as any
potential prejudice to the defendant of the jury |earning about an all eged
prior rape does not turn on whether the incident resulted in pregnancy.
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not prepared to produce evidence to contradict this rape and was
specifically ordered by the court not to do so. This would have
i ncl uded eyew tnesses of the events in Las Vegas that weekend as
wel | as certain nmedical and hotel records. Based upon this
court’s specific orders the Plaintiff did not conplete the Las
Vegas depositions.” Def. Br. at [11l]. Defendant also alleges

t hat based upon this Court’s orders he “did not retain his own
expert witness as to ‘dating of conception’ or even produce

eyew tnesses of the plaintiff and defendant on the weekend of the
all eged assault.” 1d.

In light of defendant’s express representations to the Court
during the pre-trial conferences that he would be pursuing the
1996 rape all egation on cross-exan nation as an inportant
i npeachnent issue in his case, his continued objection to the
Court’s exclusion of such evidence, and his understanding froma
pre-trial conference held only four days before plaintiff’'s trial
testinmony that plaintiff was planning to testify about the
incident, the Court is at a loss to see how defendant can claim
that he was “unfairly surprised” by plaintiff’s brief discussion
of the events of January 20, 1996 during her direct exam nation.
Moreover, plaintiff’s direct testinony at trial was sinply that
she was thrown down and that she then had sexual intercourse with
the defendant; plaintiff in fact did not testify on her direct
exam nation that she was sexually assaulted by M. C offi

| ndeed, it was defendant’s cross-exam nation that elicited M.
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Gisanti’s claimthat she had been sexually assaulted by
defendant at that tine.

Because defendant believed that Ms. Gisanti would be
permtted to testify about the circunstances of the alleged rape
up until four days prior to trial, his clains that he woul d have
conducted discovery differently and call ed expert w tnesses ring
hol | ow, because any di scovery he woul d have conducted necessarily
woul d have been concl uded | ong before that date, and any expert

W t nesses woul d al ready have been identified. See G equski V.

Long Island R R Co., 163 F.R D. 221, 224 (S.D.N. Y. 1995) (no

prejudice in admtting testinony of undisclosed expert where
party had previously believed expert would testify and therefore
had opportunity to take discovery). After the plaintiff’s
testi nony, defendant did not request any renedial or curative
action by the court such as striking plaintiff’s testinony, a
curative instruction, a continuance, or perm ssion to anend his
witness list to include the eyew tnesses he now clainms he would
have cal |l ed had he not been “surprised.” Under these

ci rcunstances, particularly as defendant hinself had sought to
i ntroduce the precise testinony he now objects to and he was
permtted to pursue his attack on plaintiff’'s credibility, the
Court rejects defendant’s claimthat he was substantially
prejudiced by plaintiff’s nmention of the allegation of the 1996

assault at trial.
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4. Jury Instructions

According to the defendant, the Court erred in refusing to
instruct the jury that attenpting to seek custody or visitation
of a child does not constitute “extrene and outrageous conduct”
within the scope of the tort of intentional infliction of
enotional distress.

During a pre-trial conference, the Court expressed
skepticismthat a custody or visitation dispute alone could form
the basis for a claimof intentional infliction of enotional
distress, and had invited plaintiff to submt authority on this
point. However, the Court did not, as defendant now clains, rule
that attenpts to seek custody could not constitute extreme and
out rageous conduct within the scope of that tort. Neither
plaintiff nor defendant submtted any authority to the Court on
this issue, and defendant did not request such a charge during
the charge conference. Before the jury was charged, defendant
requested that the Court advise the jury that attenpts to gain
custody are not extrene and outrageous conduct. Defendant did
not submt any witten request to charge or propose any | anguage
to the Court. Defendant was infornmed that he could nake that
argunent to the jury during his closing argunents.

Def endant now cl ai ns that he was substantially prejudiced by
the Court’s refusal to charge the jury that efforts to obtain

visitation or custody do not constitute extreme and outrageous
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conduct because he had prepared for trial based upon the Court’s
pre-trial “holding.” Defendant does not, however, explain what
he woul d have done differently, and has therefore not
denonstrated any prejudice resulting fromthe refusal to give the
| at e-request ed char ge.

“Ajury instruction is erroneous if the instruction m sleads
the jury as to the proper |egal standard, or it does not
adequately informthe jury of the |aw, but such an error wll not
be grounds for reversal unless taken as a whole, the jury
instructions gave a m sl eading inpression or inadequate

understanding of the law.” Ownens v. Thermatool, 155 F.3d 137,

138 (2d Cir. 1998) (citations and internal quotation marks
omtted). The charge given here properly instructed the jury on
the elenments of the tort of intentional infliction of enotional
di stressed, and enphasi zed that “the plaintiff nust establish
nore than unpl easant or unconfortabl e behavior on the part of the
defendant [and that] [mere insults, indignities or annoyances
that are not extrenme and outrageous are not enough.” Jury
Charge, at 16. The jury was further instructed that “[t]he
conduct nust exceed all bounds usually tol erated by decent
society and be of a nature which is especially calculated to
cause, and does cause, nental distress of a very serious kind.”
Id. As noted, defendant was free to argue to the jury that
pursuing custody or visitation did not neet this standard.

In any event, even if there were any error in the Court’s
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refusal to charge the jury as requested, such error would be
harm ess as the jury's finding of liability on the four sexual
assaults evidenced their finding that plaintiff was credible and,
as well, a finding of liability for intentional infliction of
enotional distress was anply supported by the evidence of
defendant’s continued threats and threateni ng behavior.
Accordingly, defendant’s notion for new trial on this ground is

deni ed.

C. Plaintiff’s Mdtion for Attorney’s Fees and Bill of
Costs [Doc. # 129]

At trial, the jury awarded punitive damages, the anmount of
which was left for determ nation by the Court by agreenent of
both parties. Under Connecticut |aw, punitive danages are
limted to a party’s litigation expenses: attorney’'s fees |ess

taxabl e costs. See Berry v. Loiseau, 614 A 2d 786, 825 (Conn.

1992); Lieberman v. Dudley, Cv. No. 3:95cv2437 (AHN), 1998 W

740827, * 4 (D. Conn. July 27, 1998). The purpose of an award of
punitive damages is solely to conpensate the plaintiff for the
costs of litigation. See Berry, 614 A 2d at 827.

Plaintiff has now noved the Court for an order awardi ng her
costs in the anount of $3,956.27 pursuant to Fed. R Cv. P. 54,
and punitive damages in the amount of $1,083,333. Absent
objection fromdefendant, plaintiff’s notion for costs is

granted. However, plaintiff’s calculation of her punitive
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damages nust be based on what her attorney fee obligation was as
reflected in the fee agreenent between her and her counsel, which
provided for a one third contingency fee. Plaintiff clains that
puniti ve damages shoul d be cal cul ated based on the sum of one
third of the $2.5 million danages award ($833,000) -- her
attorney fee by agreenent, and the $2.5 mllion original
conpensat ory damages award, or $3.3 nmillion, resulting in a
punitive damages award of $1.1 million.® This nmethodol ogy is
incorrect as duplicative, as it includes the amount of punitive
damages (one third contingent attorney’'s fees) in the cal culation
of the ultimate punitive damages award. Al though def endant has
not opposed this notion, the Court concludes that the anount of
punitive damages awarded here nust be cal cul ated based on one
third of the total conpensatory damages anount. Accordingly, the
Court grants in part plaintiff’s notion for attorneys fees and
costs. Based on the renmtted conpensatory danages award of $1.25

mllion, the remtted punitive damages award i s $416, 667

D. Concl usi on

For the foregoing reasons, plaintiff’s notion to anmend
judgment [Doc. # 128] is DENIED. Defendant’s notion for new
trial or, inthe alternative, remttitur pursuant to FRCP 59(a)

[Doc. # 135] is GRANTED IN PART AND DENI ED I N PART, conditioned

8Contrary to plaintiff’s calculation in her notion, one third of $2.5
mllion is $833,333, not $750, 000.
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on plaintiff’s acceptance of $1.25 mllion as remtted
conpensatory damages within thirty days of the docketing of this
ruling. Defendant’s notion to alter or anend the judgnent
pursuant to FRCP 59(e) [Doc. # 133] is DENIED AS MOOT in |ight of
the ruling on Doc. # 135.

Plaintiff’s notion for attorney’s fees and costs [Doc. #
129] is GRANTED IN PART. Plaintiff is awarded costs in the
amount of $3,956.27. Conditioned on plaintiff’s acceptance of
the $1.25 mllion renmtted conpensatory damages award within
thirty days, attorney’s fees as punitive damages in the anmount of
$416, 667 are awarded, for a total final judgment of $1,670, 623.27
pl us post-judgnent interest.

Plaintiff’s notion for bond or surety [Doc. # 132] and
plaintiff’s notion for supersedeas bond [Doc. # 131] are DEN ED

as premature as no appeal has yet been fil ed.

I T 1S SO ORDERED

Janet Bond Arterton, U. S.D.J.

Dat ed at New Haven, Connecticut, this 14th day of June, 2001.

29



