UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

JAMVES B. MULLI GAN,
Plaintiff,
V. : Gvil No. 3:99CV01407( AV)
AVERI CAN | NST. OF CERTI FI ED
PUBLI C ACCOUNTANTS | NSURANCE
TRUST, AON | NSURANCE
SERVI CES, BANKERS TRUST CQ
and THE PRUDENTI AL | NSURANCE
CO. OF AMERI CA

Def endant s.

MVEMORANDUM COF DECI SI ON

The plaintiff, Janes B. Mulligan (“Milligan”), brought
this action seeking paynment of long-termdisability benefits,
and alleging that the defendants had i nproperly reduced his
benefits and had failed to provide himwth full, conplete,
and proper information regarding the benefits available to
him The conplaint alleges that this court has federal
guestion subject matter jurisdiction because the benefits are
payabl e pursuant to an “enpl oyee benefit plan” as defined by
t he Enpl oyee Retirenent Inconme Security Act of 1974 (“ERI SA”),
29 U.S.C 8§ 1002(3). The defendants have noved for judgnent
on the pleadings pursuant to Federal Rule of G vil Procedure

12(c) on the grounds that because the benefits at issue are



not paid as part of an ERI SA plan, the court | acks
jurisdiction. For the reasons set forth below, the
def endants’ notion is being granted.

“I't is axiomatic that a |lack of subject matter
jurisdiction may be raised at any tine”, and by any interested

party. Wght v. BankAnerica Corp., 219 F.3d 79, 90 (2d G r

2000). Although a notion to dismss for |ack of subject
matter jurisdiction is normally raised pursuant to Rule

12(b) (1), see Ryan v. Vol pone Stanp Co., Inc., 107 F. Supp. 2d

369, 375 (S.D.N Y. 2000), such a notion may al so be raised
pursuant to Rule 12(c) “[a]fter the pleadings are cl osed but
Wi thin such time as not to delay the trial”. Fed. R Cv. P

12(c) (2000). See, e.dg., United States v. New Silvar Pal ace

Restaurant, Inc., 810 F. Supp. 440, 441 (E.D.N. Y. 1992) ("A

motion to dismss for |ack of subject matter jurisdiction can
certainly be raised via a Rule 12(c) notion.”); 5A Charles

Alan Wight & Arthur R Ml ler, Federal Practice and Procedure

8§ 1367 (1990) (“[I1]f a party raises an issue of subject matter
jurisdiction on his notion for a judgnment on the pleadi ngs,
the court will treat the notion as if it had been brought
under Rule 12(b)(1).7).

Al though the court nmust draw all inferences in favor of
t he non-noving party on a notion to dismss, the “[p]laintiff,
who is seeking to invoke the subject matter jurisdiction of
the district court, bears the burden of showi ng that he [is]
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properly before that court.” Scelsa v. Gty Univ. of New

York, 76 F.3d 37, 40 (2d Cr. 1996). The Second Circuit has
recently stated:

When considering a notion to dismss for |ack of
subject matter jurisdiction . . . the court nust
accept as true all material factual allegations in the
conplaint. But, when the question to be considered is
one involving the jurisdiction of a federal court,
jurisdiction nust be shown affirmatively, and that
showng is not nmade by drawing from the pleadings
i nferences favorable to the party asserting it.

Shi ppi ng Financial Servs. Corp. v. Drako, 140 F.3d 129, 131

(2d Gr. 1998) (internal citations omtted).

The defendants argue that the court |acks subject matter
jurisdiction because the plan pursuant to which the plaintiff
seeks paynent of benefits is not an ERI SA plan, because it was
not “established or maintained by an enpl oyer or by an
enpl oyee organi zation”, as required by 29 U S. C § 1002(1).

The plan under which Miulligan’s benefits are provided is
the American Institute of Certified Public Accountants
(“AICPA’) Trust Long Term Disability Income Plan (the “Plan”).
In the early 1990s, Milligan was enployed as a certified
public accountant (“CPA’) wth a private accounting firm As
a CPA, Mulligan was able to join, and did join, the Al CPA,
which is a professional association of accountants. As a
menber of the AICPA, Mulligan was permtted to enroll in the
Pl an provided by the AICPA for “eligible individual nmenbers”

of the AICPA. According to its terns, “[t]he purpose of the
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Long Term Disability Income Plan is to provide for insurance
of eligible individual nenbers of the [AICPA].” Plan at 1.
The Plan is adm nistered by the Prudential |nsurance Conpany,
whi ch insures the Plan participants.

The parties agree that the AICPA is not an enpl oyer under
ERI SA. However, the plaintiff alleges that the AICPA is an
“enpl oyee organi zation” as defined by ERI SA; the defendants
di sagree. ERI SA defines an “enpl oyee organi zation” as
fol |l ows:

any |abor union or any organization of any kind, or

any agency or enployee representation commttee,

association group, or plan, in whhich enployees
partici pate and which exists for the purpose, in whole

or in part, of dealing with enployers concerning an

enpl oyee benefit plan, or other matters incidental to

enpl oynent rel ati onshi ps; or any enpl oyees’
beneficiary associ ati on organi zed for the purpose, in
whol e or in part, of establishing such a plan.
29 U.S.C. §8 1002(4) (2000). The defendants argue that the
Al CPA is not an “enpl oyee organi zati on” because it does not
exist “for the purpose . . . of dealing with enpl oyers
concerning” the Plan. The plaintiff does not address this
contention; his opposition sinply restates the all egations of
the conplaint and cites the relevant statutory | anguage. The
court finds the defendants’ anal ysis persuasive.

The defendants argue, in addition, that ERI SA excl udes
the Plan from coverage under that act. “Pursuant to its
authority under 29 U S.C. 8§ 1135, the Departnent of Labor has
promul gated regul ati ons designed to clarify the definitions of
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the terns ‘enployee welfare benefit plan’ and ‘welfare plan’
in ERI SA by identifying certain practices which do not

constitute enployee welfare benefit plans.” G&Gino v. Blue

Cross/Blue Shield of Vernont, 34 F.3d 148, 152 (2d Cr. 1994)

(internal quotation marks omtted).! The defendants contend
that the Plan conmes within the exception to ERI SA coverage set
forth in these regulations at 29 CF. R § 2510.3-1(j). That
section reads as foll ows:

For purposes of Title I of the Act and this chapter,
the terns “enpl oyee wel fare benefit plan” and “wel fare
plan” shall not include a group or group-type
i nsurance program offered by an insurer to enpl oyees
or nenbers of an enpl oyee organization, under which
(1) No contributions are nade by an enployer or
enpl oyee organization; (2) Participation in the
program is conpletely voluntary for enployees or
menbers; (3) The sole functions of the enployer or
enpl oyee organi zation with respect to the programare,
wi t hout endorsing the program to permt the insurer
to publicize the programto enpl oyees or nenbers, to
coll ect prem uns through payroll deductions or dues
checkoffs and to remt themto the insurer; and (4)
The enployer or enployee organization receives no
consideration in the form of cash or otherwse in
connection with the program other than reasonable
conpensati on, excluding any profit, for admnistrative
services actually rendered in connection wth payrol
deductions or due checkoffs.

29 CF.R 8 2510.3-1(j) (2000). “[P]rograms that neet each of
the regulation’s four criteria are excluded from ERI SA

coverage.” Gino, 34 F.3d at 152.

! “The regul ati ons of the Secretary of Labor . . . are
entitled to deference as the reasonable interpretations of the
official specifically authorized to define ERISA's terns”.
Massachusetts v. Morash, 490 U S. 107, 108 (1989).
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The defendants attach to their notion an affidavit signed
by John T. Flynn, the Account Manager for the Al CPA Trust for
the past fourteen years. “[On] a challenge to the district
court’s subject matter jurisdiction, the court may resol ve
di sputed jurisdictional fact issues by reference to evidence

out side the pleadings, such as affidavits.” Reiss v. Societe

CGCeneral e du G oupe des Assurances Nationales, 235 F.3d 738,

748 (2d Gr. 2000). In his affidavit, Flynn states, inter
alia, the follow ng:

8. Wth regard to the AICPA Long Term Disability
Pl an, no contributions are nade by anyone ot her
than participants in that Plan.

9. Participation in the AICPA Long Term Disability
Plan is conpletely voluntary.

10. The AICPA's function in offering its Long Term
Disability Plan is to provide insurance to
el i gi bl e i ndividual nenbers of the Al CPA pursuant
to Prudential’s group insurance policy.

11. Although participants nmake contributions under
the Al CPA Long TermDisability Plan to the Trust,
the Trustee remts those contributions in the
formof premuns to Prudential.

12. The Trustee receives no consideration other than
reasonabl e conpensation for services rendered in
connection with the AICPA Long Term Disability
Pl an.

Def. Menmo., Exh. C, 919 8-12 [Doc. #28]. These statenents show
that the Plan conmes wthin the exception set forth in 29
C.F.R 8§ 2510.3-1(j).

The plaintiff has not nmet his burden of rebutting the
pertinent facts contained in the affidavit submtted by the
def endants, and establishing that the court has subject matter
jurisdiction. “After all, when a bona fide dispute is raised
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as to the presence of federal jurisdiction it is the
affirmati ve burden of the party invoking such jurisdiction

to proffer the necessary factual predicate — not sinply

an allegation in a conplaint — to support jurisdiction.”

London v. Polishook, 189 F.3d 196, 199 (2d G r. 1999)

(enphasis added). The plaintiff has offered no such factual
predi cate. Therefore, the court finds that it |acks subject
matter jurisdiction.

For the reasons set forth above, the Defendants’ Mtion
for Judgnent on the Pleadings [Doc. # 27] is hereby GRANTED
Judgnent shall enter in favor of the defendants. The Oerk
shall cl ose this case.

It is so ordered.

Dated this 26th day of June, 2001, at Hartford,

Connecti cut.

Alvin W Thonpson
United States District Judge



