UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

GEM COMMERCIAL ASSOCIATES, LP
V. : NO. 3:03CV0682 (SRU)

THE TIX COMPANIES; INC.

RULING AND ORDER

The TIX Companies, Inc. (“TJX”) movesto refer this action to the Bankruptcy Court for the
Didtrict of Connecticut or to extend itstime to respond to the Complaint in this action for so long as the
automatic stay of section 362(a) of the United States Bankruptcy Code, 11 U.S.C. § 362(a), remains
in force in the bankruptcy case of TIX’ sindemnitor, Ames Department Stores, Inc. (*Ames’). Gem
Associates (“Gem”) moves to remand the case to Sate court on equitable grounds. For the following
reasons, TJIX’s motion to refer the case to bankruptcy court is GRANTED and Gem’s motion to

remand the case to state court is DENIED.

STATEMENT OF FACTS

In September 1987, Gem entered into a lease with Zayre Corporation, now known as TJX, for
rental property located in Newington, Connecticut. Under an Acquisition Agreement dated September
15, 1988, Ames purchased substantidly dl of the assets and business of the Zayre Stores Division of
TJIX. Under the terms of the Acquisition Agreement, Ames agreed to assume dl ligbilities, obligations,
claims, cogts, and expenses arisng from the ownership, possession, use or operation of the assets or

the business of the Zayre Stores Divison. Ames further agreed to indemnify TIX againg, and hold TJX



harmless from, any loss, ligbility, cdlam, damage, or expense suffered or incurred by TJX to the extent
arisng from any of the liabilities and obligations assumed by Ames. The lease for the Newington rental
property is part of the assets and fals within the scope of the business purchased by Ames from TJX
under the terms of the Acquigtion Agreement.

On April 25, 1990, Amesinitiated voluntary proceedings under Chapter 11 of the United
States Bankruptcy Code, 11 U.S.C. 8§ 101 et seq., in the United States Bankruptcy Court for the
Southern Didtrict of New York (“First Ames Bankruptcy Action”). Under the Third Amended and
Regtated Joint Plan of Reorganization, the indemnification obligations of Amesto TIX survived the
reorganizetion. The Reorganization Plan further provided that the “Reorganized Ames shdl have the
obligation to indemnify and reimburse TJX” in respect of clams againg TIX pursuant to the origind
Acquistion Agreement. Thus, under the Acquidtion Agreement and the Reorganization Plan, Ames
had an obligation to indemnify TJX with respect to any liability arising out of, or incurred by reason of,
the lease on the Newington rental property.

On August 20, 2001, Amesinitiated voluntary proceedings under Chapter 11 of the United
States Bankruptcy Code, 11 U.S.C. 8§ 101 et seq., in the United States Bankruptcy Court for the
Southern Digtrict of New York (* Ames Bankruptcy Action”). Pursuant to 11 U.S.C. 8§ 362, any
litigation against Ames outsde of the United States Bankruptcy Court for the Southern Didtrict of New
York isautomaticaly stayed during the pendency of the bankruptcy proceedings.

In March 2003, Gem initiated this action againg TJX in the Superior Court Housing Session of
New Britain, New Britain, Connecticut. On April 14, 2003, TIX removed the action to the Federa
Digtrict Court for the Digtrict of Connecticut, pursuant to 28 U.S.C. 8§ 1334(b), which provides for

federa court jurisdiction over “civil proceedings ... arising in or related to cases under title 11.” 28



U.S.C. § 1334(b).
DISCUSSION

Federd law providesthat “[€]ach district court may provide that any or dl cases under title 11
and any or dl proceedings arisng under title 11 or arising in or related to a case under title 11 shdl be
referred to the bankruptcy judges for the district.” 28 U.S.C. § 157(a). Any matters so delegated are
to be decided by the bankruptcy court in the first instance, subject to gppdllate review by the district
court for thejudicid didrict in which the bankruptcy court Sts. See 28 U.S.C. § 158.

Under section 1334(b) of Title 28, “the didtrict courts shdl have origind but not exclusve
jurisdiction of dl civil proceedings arising under title 11, or arising in or related to cases under title 11.”
28 U.S.C. § 1334(b). Under section 1334(b), the scope of the district court’ s federal bankruptcy
jurisdiction is broad and “covers virtudly al litigation in which a debtor or the estate could be expected

to have an interest, and vests the court with complete or pervasve jurisdiction over dl matters having a

relaionship with or asignificant bearing on the bankruptcy case” Bond Street Associates, Ltd. v.

Ames Dept. Stores, 174 B.R. 28, 32 (S.D.N.Y. 1994) (quoting In re Funding Sys. Asset Management

Corp., 72 B.R. 595, 597 (Bankr. W.D. Pa. 1987).

In the Second Circuit, “[t]he test for determining whether litigation has a Sgnificant connection
with a pending bankruptcy proceeding is whether its outcome might have any ‘ conceivable effect’ on
the bankrupt estate. If that question is answered affirmatively, the litigation fals within the ‘related to’
jurisdiction of the bankruptcy court.” 1n re Cuyahoga Equipment Corp., 980 F. 2d 110, 114 (2d Cir.
1992).

Here, Ames, under the Acquisition Agreement and the Reorganization Plan, had an obligation

to indemnify TJX with respect to any and dl liability thet might beimposed on TJX by reason of Gem's



clam under thelease. In Pacor, Inc. v. Higgins, 743 F. 2d 984 (3d Cir. 1984), overruled on other

grounds, Things Remembered, Inc. v. Petrarca, 516 U.S. 124 (1995), the Third Circuit considered the

“related to” language of section 1334(b) in a case where the defendant, a non-debtor, intended to seek

indemnity from a debtor in bankruptcy who was not a party to the lawsuit. See Pacor, 743 F. 2d at

994-96. The Third Circuit held that, because the debtor in question had not agreed to indemnify the
non-debtor defendant, ajudgment in the lawsuit would not give rise to automatic liability on the part of
the debtor’ s estate and thus, the action was not “related to” the debtor’ s bankruptcy case. 1d.
Reasoning from the Third Circuit’s holding in Pacor, where, as here, the non-party debtor has a
contractud obligation that would “automaticaly result in indemnification liability againg [the debtor],”
the plaintiff’ s clam against the non-debtor defendant is “related to” the debtor’ s bankruptcy case, and

is thus, within the scope of section 1334(b). 1d.; see dso In re Ames Department Stores, 190 B.R.

157 (S.D.N.Y. 1995); Bond Street Assocs., Ltd. v. Ames Department Stores, Inc., 174 B.R. 28

(SD.N.Y. 1994); Dunkirk Ltd. P ship v. TIX Companies, Inc., 139 B.R. 643 (N.D. Ohio 1992) (all

holding that, due to Ames contractud obligation to indemnify TJX, suits againgt TJIX over guarantees

on Ames leases were “related to” to Ames bankruptcy proceedings, pursuant to 28 U.S.C. 8§ 1334(b)).

Gem does not dispute that jurisdiction under section 1334(b) is appropriate here, but asks that
this court exercise its power to remand or abstain on equitable grounds. Under Title 28, section
1452(b) and section 1334(c)(1), the factors to be considered by this court in determining whether to
remand or to abstain are identica. Some of the factors the court must consider include: 1) the effect or
lack thereof on an efficient adminigtration of the estate if a court recommends abstention or remand; 2)

the extent to which State law issues predominate over bankruptcy issues; 3) comity; 4) prgjudiceto a



party involuntarily removed from state court; 5) the jurisdictiona bagis, if any, other than 28 U.S.C.
Section 1334; and 6) the degree of relatedness or remoteness of the proceeding to the main bankruptcy

case. InreDrexd Burnham Lambert Group, Inc. 130 B.R. 405 (S.D.N.Y. 1991).

Here, these equitable factors do not weigh in favor of remand or abstention. Thereisno
indication that the referral of this action to bankruptcy court will impede the efficient administration of
the estate, nor is there any indication the issues of tate law unduly predominate over bankruptcy
concerns. The nature of Ames indemnification obligationsto TIX ensure that this case srdation to
Ames bankruptcy proceedingsis neither tenuous nor remote.

Even if this court were inclined to remand or abstain —which it is not — an independent bas's of
federd jurisdiction exigs. Although its remova petition was brought under the auspices of section
1334(b), TIX aso could have removed the case pursuant to diversity jurisdiction under 28 U.S.C. 8§
1332. Under section 1332, the digtrict court has origind jurisdiction over “dl civil actions where the
matter in controversy exceeds the sum or vaue of $75,000, exclusive of interest and cogts, and is
between — citizens of different states” 28 U.S.C. § 1332. Here, the amount in controversy is
$227,626.60 —wedl in excess of the requirement for jurisdiction under section 1332. Compl. at 7.
Gem isalimited liahility partnership established under the laws of Connecticut, with its principa place
of businessin Connecticut. TJX isincorporated under Delaware law and maintainsit principa place of
businessin Massachusetts. There gppears to be complete diversity between the parties and the amount
in controversy exceeds $75,000. Accordingly, section 1332 is aso an gppropriate basis for federa
court subject matter jurisdiction.

To the extent that there are two concurrent bases for federal subject matter jurisdiction, remand

is gppropriate only if it iswarranted as to both bases for federa subject matter jurisdiction. Here, Gem



moves for remand under section 1452(b), which governs whether cases removed under section
1334(b) may be remanded to state court. In order to successfully remand the case, Gem must make a
factud showing sufficient to justify remand under section 1452(b)?, as well as demonstrate that remand
is appropriate under 28 U.S.C. § 1441, which governs whether cases removed under 28 U.S.C. 8§88
1332 may be remanded to state court. Here, thereis no jurisdictiona defect that would warrant

remand under section 1441. Accordingly, Gem’s motion for abstention or remand falls.

CONCLUSION

TJIX’ smoation to refer the case to the Bankruptcy Court for the Didtrict of Connecticut is
GRANTED. Gen'smotion to abstain or remand the case to state court is DENIED.
It is so ordered.

Dated at Bridgeport, Connecticut this day of June 2003.

Sefan R. Underhill
United States Digtrict Judge

! Asprevioudy stated, Gem' s rationd e for remand under section 1452(b) or abstention under
section 1334(c)(1) is not persuasive. Even if subject matter jurisdiction were not available under
section 1332, this court would not be inclined to remand the case to state court based on the equitable
concerns outlined by Gem.



