UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

SCOTT DI AZ,
Petiti oner,

: 94CR00026 ( AVC)

VS. : No.
: No. 3:97CV00719 (AVC)

wWw

UNI TED STATES OF AMERI CA
Respondent .

AVENDED! RULI NG ON THE PETI TI ONER' S RENEVWED MOTI ON
FOR WVRI T OF HABEAS CORPUS

This is a notion brought pursuant to 28 U S.C. § 2255
chal l enging the constitutionality of a sentence of 210 nonths
custody inposed on the petitioner after the court determ ned that
he net the criteria for a sentencing enhancenment under the Arned
Career Crimnal Act (“ACCA"), 18 U. S.C. 8 924(e). The petitioner
seeks to vacate that sentence and a new sentencing hearing.

The issues presented is whether the petitioner’s trial
attorney, M chael G aham rendered constitutionally ineffective
assi stance of counsel while representing the petitioner at his
August 29, 1994 sentencing hearing. For the reasons hereinafter
that follow, the court concludes that, indeed, the petitioner did
receive ineffective assistance of counsel that resulted in

prejudice. The notion is therefore GRANTED

FACTS

! The court’s original ruling has been anended this day to
correct mnor typographical errors.



1. Backgr ound

Exam nation of the record and letter briefs submtted in
this matter discloses the follow ng undi sputed, material facts.
On March 8, 1994, the petitioner, Scott D az, was arraigned on a
one count indictment charging himw th know ngly possessing a
firearmas a convicted felon, in violation of 18 U.S.C. §
922(g)(1). At the arraignnment, the government furnished notice
to the petitioner that, because he had three prior convictions
for violent felonies and/or serious drug offenses, he was subject
a sentenci ng enhancenent under the Arned Career Crim nal Act
(“ACCA”), 18 U.S.C. §8 924(e). The three prior convictions were
(1) robbery in the second degree on Novenber 22, 1985; (2)
assault in the first degree on Novenber 22, 1985; and (3)
possession of narcotics with the intent to distribute on Novenber
22, 1985.

Prior to trial, the petitioner’s counsel, attorney Elton
Wllianms, filed a notion to preclude the use of the prior three
convictions in any ACCA enhancenent, arguing that the convictions
were inposed w thout advice to the petitioner of his
constitutional right to a jury trial and to confront and cross
exam ne witnesses. On May 17, 1994, the court denied the notion
W thout prejudice to its refiling prior to sentencing. Attorney
WIllians al so requested the court files fromthe Connecti cut
records center in Enfield for the proffered three prior
convi ctions, and received a response that the record for the

robbery conviction could not be | ocated.



On June 7, 1994, the parties appeared for jury selection.
After jury selection, attorney M chael G aham repl aced attorney
WIllians as the petitioner’s trial counsel. On June 10, 1994,
the parties appeared for jury trial, and | ater that sane day, the
jury convicted the petitioner on the one count violation of 18
US C 8 922(g)(1). On Septenber 1, 1994, the court held a
sentencing hearing and, by relying on three proffered prior
felony convictions, determned that the petitioner net the
statutory requirenents for a sentence enhancenent under the ACCA.
In addition to the three proffered prior convictions, the
presentence report recited that the petitioner had been convicted
in July of 1989 of crim nal possession of a weapon at a
correctional facility in violation of Conn. Gen. Stat. 8§ 53a-
174a.? This conviction stemmed froma knife fight the petition
had with another inmate at the Somers Correction Institution on
May 4, 1989.

The petitioner did not chall enge the ACCA enhancenent
because attorney G aham advised himthat the prior convictions
woul d have to be challenged in state court, after which the
petitioner could return to federal court to petition for a new

and nore |l enient sentence. The court thereafter sentenced the

2 Conn. Gen. Stat. 8§ 53a-17a provides, in relevant part,
that “ a person is guilty of possession of a weapon or dangerous
instrunment in a correctional institution when, being an i nmate of
such institution, he know ngly mekes, conveys from place to pl ace
or has in his possession or under his control any firearm
weapon, dangerous instrunent, explosive, or any other substance
or thing designed to kill, injure or disable.
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petitioner to 210 nonths custody followed by three years of
supervi sed rel ease.

After sentencing, the petitioner obtained new counsel and
appeal ed his conviction to the United States Court of Appeals for
the Second Circuit but did not challenge his sentence. n
January 10, 1996, the Second Crcuit affirmed the judgnent of
conviction. The petitioner thereafter filed a petition seeking a

wit of certiorari fromthe United States Suprene Court. On My

13, 1996, the High Court denied that petition.

On April 14, 1997, the petitioner filed a notion to vacate,
set aside, or correct his sentence pursuant to 28 U S.C. § 2255.
He argued that he received ineffective assistance of counsel at
sent enci ng because attorney G ahamfailed to challenge an all eged
error in his crimnal history, making him subject to a sentencing
enhancenent under the ACCA. Specifically, the petitioner argued
t hat al though the court found that he had three prior convictions
for violent felonies and/or serious drug offenses, one of the
convictions, i.e., the conviction for robbery in the second
degree, could not be counted as he was not represented by counsel
in that matter. The petitioner further argued that new extrinsic
evi dence obtained fromthe Enfield Records Center proved that he
was not represented by counsel at the time of his guilty pleato
t he robbery charge.

On July 28, 1997, the governnent responded to the notion,
arguing that the claimwas without nerit because its contradicted

statenents the petitioner made to the probation officer in which



he admtted that he was represented by counsel and that, even if
t he robbery conviction was invalid, the petitioner had several
other prior convictions requiring the ACCA enhancenent. Further,
t he governnent maintained that the all eged new evi dence was not
new at all, in that the governnment had furnished it to the
petitioner’s trial attorney during pretrial discovery.

On August 13, 1998, the court issued a nmenorandum of
deci si on denying the notion and concluding that, for the sane
reasons advanced by the governnent above, the petitioner was not
entitled to any relief because he could not show any prejudice.

On June 22, 2000, the petitioner applied for and received a
certificate of appealability fromthe Second Crcuit. Wile his
appeal remai ned pendi ng, the governnment agreed with himthat a
need existed for an evidentiary hearing to resolve contradictory
evi dence, and hence filed a notion seeking a voluntary remand.
On April 3, 2001, the Second Crcuit granted the governnent’s
notion, vacated the court’s order denying the 8§ 2255 notion, and
remanded for resolution of the follow ng issues:

(1) whether [the petitioner’s] claimthat
counsel rendered ineffective assistance by
failing to investigate or contest one of
his prior convictions used to enhance his
sentence under 18 U.S.C. 8 924 (e) on the
ground that he was not represented by
counsel in that conviction qualifies as a
‘record based’ claimw thin the neaning
of Billy-Eko v. United States, 8 F.3d 111
(2d Cr. 1993), where the state court
docunents supporting the claimwere not
obtained until [the petitioner’s] direct
appeal was conpleted; and, if not, (2)

whet her [the petitioner] nmade a
sufficient showi ng of cause and prejudice




to allom1his claimto recei ve habeas
revi ew.

In addition a [certificate] is also granted

on the issue of whether a district court

shoul d have conducted an evidentiary

hearing or allowed [the petitioner] a ful

opportunity for the presentation of

rel evant facts concerning his ineffective

assi stance cl ai m
On remand, the petitioner submtted several additional notions
but did not seek any additional discovery and he did not furnish
the court with any new i nformati on concerning his claim On
Cctober 11, 2001, after considering the parties’ subm ssions on
remand, the court once again denied the petition. Thereafter,
the petitioner appeal ed that decision to the Second Crcuit.

The Second Circuit dism ssed the appeal without prejudice to
it being reinstated upon “the entry of an order by the district
judge grant[ing] or denying a certificate of appealability.” The
petitioner thereafter filed a notion for a certificate of
appeal ability with this court and, on January 13, 2003, the court
granted that notion in part, concluding that the petitioner may
pursue on appeal the issue of: (1) whether he received “record
based” ineffective assistance of counsel wthin the nmeaning of

Billy-Eko v. United States, 8 F.3d 111 (2d G r. 1993) and, if

not; (2) whether he denonstrated cause and prejudice sufficient
to allow his claimto receive habeas review. The court also

rul ed, however, that the petitioner, while entitled to discovery
concerning his clains, failed to pursue his opportunity and hence

had lost it.



Wth the matter now with the court of appeals, the
government once again filed a notion seeking a remand. The

government maintained that, in light of Massaro v. United States,

538 U.S. 500 (2003), the court of appeals should vacate the
court’s order of COctober 11, 2003 denying relief on the

i neffective assistance of counsel claimto the extent it
concerned attorney Grahanmis failure to object to the court’s use
of an uncounsel ed robbery 2 conviction to enhance the
petitioner’s sentence under the ACCA. The Second G rcuit agreed
and, on June 7, 2004, the court of appeals vacated this court’s
order of October 11, 2003, and remanded the matter to this court
for an evidentiary hearing on the claim On August 31, 2004, the
court held the evidentiary hearing.

2. Evi dentiary Hearing

The petitioner testified that he told each of his attorneys,
i ncluding attorney Graham that he was not represented by counsel
in connection with the robbery conviction. He testified how he
appeared in court on the robbery charge on several occasions to
di scuss the case with the prosecutor, and that, in exchange for
an Alford plea, he received a sentence of a fine and probation.
At hearing, the petitioner introduced into evidence a superior
court docket sheet that reflected the absence of an attorney
during the robbery proceedi ngs.

I n response, the governnment appeared to abandon the
proposition that the robbery conviction constituted a valid

predi cate for the ACCA enhancenent, and instead asserted that



even if the court inproperly relied on an uncounsel ed robbery
conviction, the petitioner suffered no prejudi ce because he had
been convicted of another crinme which could be substituted for
that conviction, nanely, the crinme of crimnal possession of a
weapon at a correctional facility in violation of Conn. GCen.

Stat. 8 53a-174a. The charged stemmed from an incident at Soners
Correctional Institution where the petitioner was involved in a
knife fight with another inmate.

The petitioner did not dispute either that he participated
in a knife fight or that he was disciplined by the departnent of
corrections for his conduct. The petitioner did, however,
chal l enge the validity of this conviction by testifying that he
coul d not renmenber being charged crimnally with possessing a
weapon or appearing in court to face charges.

In response, the governnent offered a certified copy of a
judgnment mttinus that stated that, on July 11, 1989, the
petitioner was convicted of the crinme of possessing a weapon in a
correctional facility in violation of Conn. Gen. Stat. 8§ 53a-174a
in the Connecticut superior court at Tolland and that he received
a sentence of one year for the offense. The governnent al so
offered the testinony of one Susan Shepard, a records speciali st
wi th the Connecticut departnment of corrections. Shepard
testified that a judgnent mttinus is an official record of the
conviction that is created by the court at the tinme of
sentencing. Shepard also testified that, according to records

mai ntai ned in the department of corrections master file, the



petitioner’s 1989 conviction stemed froma knife fight that
occurred on May 4, 1989 while he was incarcerated at Soners.

The petitioner, however, credibly challenged the validity of
that conviction. |In particular, in support of his claimthat
he did not recall being brought to court to face the charge, the
petitioner pointed out that: (1) the judgnent mttinus does not
contain an acknow edgnent that the petitioner was ever actually
delivered to the court, though the entire bottom section of the
j udgnment docunment demands such information and ot her judgnents
mttinmus noved into evidence reflect a properly executed
acknow edgnent; (2) that Sonmers Correctional Institute did not
actually receive the judgnent until July 12, 1989, that is, one
full day after his alleged appearance in court, though by custom
the judgnent travels with the convict and is presented to the
departnment of corrections upon the inmate’'s return to the
facility, usually the very sanme day of the conviction. Further,
Shepard testified that inmates have been sentenced in absentia,
and in this case, no docket sheet was produced to better
illumnate that proceeding or prove that the petitioner had been
represented by counsel.

3. Findings

The court finds that the petitioner has denonstrated by a
pr eponderance of the evidence that he was convicted and sentenced

in absentia® of the crine of crimnal possession of a weapon at a

® Al t hough Shepard also testified that judgnents that are
rendered in absentia are designated as such, and the judgnment in
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correctional facility in violation of Conn. Gen. Stat. 8 53a-
174a, and that he was not represented by counsel in that matter.

DI SCUSSI ON

The petitioner argues that he was inproperly sentenced under
t he ACCA because the court relied on an uncounsel ed prior state
court conviction for robbery in the second degree in finding that
he nmet the requirenents for a sentenci ng enhancenent under the
ACCA.* In particular, the petitioner maintains that in

accordance with Gdeon v. Winwight, 372 U S. 335, 83 S.Ct. 792

(1963) a felony conviction obtained w thout benefit of counsel is
unconstitutional and may not be used as a predicate to enhance a
sentence under the ACCA. Further, the petition asserts that,

al t hough he did not raise this claimon direct appeal, the claim
can be considered here because his trial attorney, M chael

Graham unreasonably failed to object to the enhancenent and, in
this regard, rendered constitutionally ineffective assistance.

I n response, the government does not chal |l enge the

this case displays no such designation, the court concludes that
the failure of this judgnment to reflect such a designation was
due to a clerical error. This finding is consistent with the
record at hearing, which disclosed other clerical errors, to
include a wit ordering the release of the petitioner for a court
hearing, but bearing the wong inmate identification nunber.

* The petitioner does not challenge his 1994 federal
firearns conviction. The petitioner also does not dispute that,
at the time of his original sentencing hearing in August 1994, he
had previously been convicted on Novenber 22, 1985 of possession
with intent to distribute cocaine and assault in the first
degree, or that these two prior convictions constituted valid
predi cate of fenses under the ACCA.
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petitioner’s statenent of the | aw or dispute the petitioner’s
assertion that he was not represented by counsel in connection
with the robbery conviction. Instead, the governnent avers that,
even if attorney G ahamfailed to render effective assistance,
the petitioner is nevertheless not entitled to relief because
“notw thstandi ng any possible infirmties with the [r] obbery 2
conviction, when the petitioner was originally sentenced, he had
previ ously been convicted of [an additional felony of possession
of a weapon at a correctional facility in violation of Conn. GCen.
Stat. 8 53a-174a, and hence] three predicate felony offenses, and
therefore, the court’s inposition of a sentence under the ACCA
was both warranted and appropriate.”

“If an enhanced federal sentence [is] based in part on a
prior conviction obtained in violation of the right to counsel,
t he defendant may challenge the validity of his prior conviction

during his federal sentencing proceedings.” Daniels v. United

States, 532 U. S. 374, 382 (2001). |If he fails to do so, he may
still pursue “any channels of direct or collateral review still
available.” 1d. [If the claimis not pressed on direct appeal,

collateral reviewin the formof a habeas petition is the only

recourse. See id. (citing United States v. Frady, 456 U S. 152,

167- 168 (1982) and stating that the procedural default rules
devel oped in the habeas corpus context apply)). To prevail, the
petitioner nmust show both “(1) ‘cause’ excusing his double
procedural default, and (2) ‘actual prejudice’ resulting fromthe

errors of which he conplains.” Frady, 456 U S. at 168.
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Appl yi ng these principles, the court observes that the
petitioner did not object to the ACCA enhancenent at sentencing,
and he did not press the instant claimon direct appeal.
Consequently, he nmust prove both cause for failing to raise the
claimand prejudice resulting therefrom

1. Cause

To show cause, the petitioner nmust show that counsel’s
performance was constitutionally deficient, that is, that it fel
bel ow an obj ective standard of reasonabl eness under prevailing

prof essional norns. Bouyea v. United States, 263 F. Supp. 2d.

403, 411 (D. Conn. 2003) (citing Strickland v. Washi ngton, 466

U S 668, 687-88 (1884)). In this case, attorney G ahamfailed
to challenge the court’s use of an uncounsel ed robbery 2
conviction in applying the ACCA enhancenent, even though the
petitioner hinmself told attorney G ahamthat he was not
represented by counsel in that matter. Attorney G ahamis failure
to present any challenge to that enhancenent prior to sentencing,
notw t hstandi ng the obvious infirmty of that decision under

G deon v. Wainwight, 372 U.S. 335, 83 S.Ct. 792 (1963) and

Burgett v. Texas, 389 U. S. 109, 88 S.C. 258 (1967)° conpels the

concl usion that counsel’s performance fell bel ow an objective

standard of reasonabl eness under prevailing professional norns.

2. Prej udi ce

> See Burgett v. Texas, 389 U. S. 109, 88 S.Ct. 258 (1967)(a
conviction obtained in violation of G deon may not “be used
agai nst a person either to support guilt or enhance puni shnent

for anot her offense”).
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To show prejudice, the petitioner nust denonstrate that,
“but for counsel’s unprofessional errors, there is a reasonabl e
probability that the result of the proceedi ng woul d have been

different.” Bouyea, 263 F. Supp. 2d. at 411 (citing Strickland v.

Washi ngton, 466 U. S. at 688). To be sure, a reasonable
probability exists that the petitioner would not have received

t he ACCA enhancenent at sentencing had attorney Grahamidentified
t he robbery conviction as having been obtained in violation of

G deon v. Wainwight, 372 U.S. 335, 83 S.Ct. 792 (1963).

Al t hough the governnment argues that any prejudice flow ng from
such an error is rendered noot by the petitioner’s conviction for
possessing a weapon at a correctional facility, the court cannot
agree. At hearing, the petitioner credibly denonstrated that he
was convi cted and sentenced in absentia of the crine of felony of
possessi on of a weapon at a correctional facility in violation of
Conn. Gen. Stat. 8 53a-174a, and that he was not represented by
counsel in that matter. Hence, this conviction, |ike the robbery
conviction, may not serve as a predicate for inposing an ACCA
enhancenent .

CONCLUSI ON

For the foregoing reasons, the renewed notion for wit of
habeas corpus is GRANTED (docunent no. 103). The court hereby
vacates the ACCA enhancenent inposed at sentencing and, in |ight
of the substantial tinme already served, the court orders the
government to show cause on or before the close of business on

Thursday, July 7, 2005 why the petitioner should not be
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i mredi ately rel eased from custody pending a hearing to correct
t he sentence.
It is so ordered this 5th day of July, 2005 at Hartford,

Connecti cut.

Al fred V. Covello
United States District Judge
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