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PLAI NTI FF,
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CHRI STOPHER PELKEY, ET AL.
DEFENDANTS.

RULI NG ON PLAI NTI FF*S MOTI ON FOR LEAVE TO FILE TH RD AMENDED
COVPLAI NT _AND ON DEFENDANTS MOTI ON FOR RECONSI DERATI ON

Plaintiff brought this action pursuant to 42 U.S.C. § 1983,
al l eging that defendants violated his right under the Eighth
Amendnent to the United States Constitution to be free from
del i berate indifference to his serious nedical needs. Defendants
are Christopher Pel key, Warden at the Cheshire Correctional
Facility ("Cheshire"); and Steven Stein, the nedical doctor
responsi ble for providing nedical services to the innates at
Cheshire. Plaintiff seeks noney damages as well as injunctive
relief.

Plaintiff seeks |leave to anend his conplaint to add two new
def endants, John Arnstrong, Comm ssioner of the Departnent of
Corrections; and Dr. Edward Pesanti, Medical Director for the
University of Connecticut Health Center, Correctional Managed
Health Care; and to add a claimthat defendants violated his
right to equal protection under the Fourteenth Armendnent. [Doc. #
107.] Defendants object to the notion for |leave to file a third

anended conplaint [Doc. # 108] and al so request that the court



reconsider its ruling that plaintiff was not required to exhaust
his clainms under the Prison Litigation ReformAct, 42 U. S.C. 8§
1997e ("PLRA") [Doc. # 109]. For the reasons discussed bel ow,
defendants’ notion for reconsideration is GRANTED. Upon

reconsi deration, the court affirnms its prior ruling; defendants’
obj ections are discussed further below in connection with the
court’s ruling on plaintiff’s notion to file his third anended
conplaint. Plaintiff’s notion for |leave to file a third anmended

conplaint is GRANTED, subject to the conditions set forth bel ow

STANDARD

Rul e 15(a) requires that a court’s permssion to anmend a
pl eading “shall be freely given when justice so requires.” See
Rule 15(a), Fed. R Cv. P. The decision whether to grant |eave

to anend is within the court’s sound discretion. See Fonan V.

Davis, 371 U. S. 178, 182 (1962). As Foman “nakes equal ly and
explicitly clear, that discretion nust be exercised in terns of a
justifying reason or reasons consonant with the liberalizing

spirit of the Federal Rules.’” United States v. Conti nental

I[Ilinois Nat’| Bank & Trust, 889 F.2d 1248, 1254 (2d Cr. 1989)

(quoting Rule 1, Fed. R Cv. P., which states that rules are to
be construed “to secure the just, speedy, and inexpensive
determ nation of every action.”). “[L]eave to anmend need not be

granted with respect to anendnments which would not serve any



purpose.” 3 Janmes Wn More et al., More's Federal Practice
115. 08, 15-8081 (2d Ed. 1996); Foman, 371 U.S. at 182 (“futility

of amendnent” is a justifying reason to deny anmendnent).

DI SCUSSI ON

| . Backgr ound

The court assunes famliarity with the facts and procedural
history of this case as they are set forth in its ruling dated
July 6, 2001 [Doc. # 104]. Those recitations of the facts and
procedural history of the case are hereby incorporated by
reference into this ruling. Additional facts and procedural
hi story are set forth bel ow

Plaintiff filed this conplaint pro se on February 22, 1996,
all eging deliberate indifference to his serious nedical needs in
viol ation of the Ei ghth Amendnent’s prohibition against cruel and
unusual treatment. Specifically, plaintiff’s original conplaint
clainmed that deliberate indifference constituting "nedical
negl ect of [his] needs, has caused damaged to [his] kidneys,
liver, heart, eyes and may have danmaged [ his] nerve system beyond
repair causing diabetes.” [Doc. # 2, at 2.] Plaintiff’s
al l egations stemmed fromthe course of nedical care provided to
himfromMay 25 to June 6,1995, and from June 14, 1995, after his
release fromSt. Mary's Hospital, to the present. [Doc. ## 2,

14. ]



The court appoi nted pro bono counsel for plaintiff on
Cct ober 22, 1999. [Doc. # 61.] Plaintiff’s counsel filed his
appearance in the case on Cctober 26, 1999, at the sane tine
filing a notion for | eave to anend the pro se anended conpl ai nt,
which resulted in the filing of an anended conpl ai nt on Novenber
23, 1999. [Doc. # 63.]

At that time, the court ordered plaintiff to serve his
di scovery requests on or before Decenber 7, 1999. [Doc. # 66.]
Plaintiff thereafter filed a notion to conpel on February 17,
2000, requesting that the court order defendants to respond to
his First Requests for Production. [Doc. # 68.] On March 1,
2000, plaintiff filed a notion for extension of tinme, seeking an
additional "thirty days after the date Plaintiff receives al
request ed nedi cal docunments" before disclosing his nedical
expert. [Doc. # 71.] Plaintiff acknow edged that defendants
provided "limted nedical records" on February 18, 2000, but
i ndi cated that he had not received any other nedical docunents.!?

[Ld.]

Plaintiff filed a notion for leave to file a second anended

! The court notes that discovery in this case has been
difficult and time-consumng, requiring a multitude of status
conferences. Since counsel was appointed, plaintiff has filed
three notions to conpel [Docs. ## 68, 99, 105], and five notions
for extension of tinme [Docs. ## 71, 80, 81, 90, 102]. The vast
majority of these notions were required by defendants’ delay in
produci ng responses to discovery requests. Regardless of the
justifications for the delay, the court believes that this
failure to produce material in a tinmely manner contributed to the
fact that plaintiff filed the instant notion at this |ate date.
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conpl aint on August 21, 2000. [Doc. # 77.] Defendants filed
their answer to the new conplaint on Septenber 28, 2000. [Doc. #
79.] Plaintiff’s notion to file the Second Anended Conpl ai nt was

granted nunc pro tunc on January 9, 2001. [Doc. # 83.] In this

conplaint, plaintiff for the first tinme explicitly alleged that
def endants’ conduct constituted deliberate indifference to a
serious nedical need with respect to his Hepatitis C Virus
("HCV') status. Specifically, plaintiff alleged that, on June 6,
2000, Dr. Stein ordered that plaintiff undergo bl ood tests. [Doc.
# 82, para 28.] On or about June 7, 2000, the results of the

bl ood tests indicating that plaintiff tested positive for HCV
were delivered to the nedical unit. [See id.] Plaintiff alleged
that, despite receiving the test results, defendants never
informed himthat he tested positive for HCV and failed to
nmonitor or provide treatnment to himfor the disease.

On June 5, 1999, plaintiff was transferred from Cheshire to
the Carl Robinson Correctional Facility, in Enfield, Connecticut
("Carl Robinson"). At that tinme, plaintiff underwent a nedi cal
screening analysis, the results of which indicated that plaintiff
was suffering fromliver disease. Plaintiff alleged that after
receiving those results defendants did not order further testing
or advise plaintiff of the results. [Doc. # 82, para 86.] On
January 19, 2000, plaintiff underwent a second bl ood anal ysi s,
whi ch again indicated that he suffered fromHCV. Plaintiff
all eged that at that tinme defendants did not advise himthat he
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tested positive for HCV, nor did they nonitor or provide
treatnent for the disease. [Doc. # 82, para 87.]

Plaintiff further alleged that defendants have never advised
himthat he has HCV. [Doc. # 82, para 32.] Plaintiff also
clainmed that "[f]rom June 7, 1995 until March 6, 2000, Defendants
did not attenpt to nonitor [plaintiff’s] HCV' and that "[f]rom
June 7, 1995 to the present, Defendants have not treated or
referred himto a nedical specialist for treatment of HCV .

[Ld.]

On July 17, 2001, plaintiff filed his notion for |eave to
file his third amended conplaint. [Doc. # 106.] The proposed
third amended conplaint attached to plaintiff’s notion
incorporates all of the factual allegations submtted in the
Second Anended Conplaint. The notion seeks to add John Arnstrong
in his official capacity as the Conmm ssioner of DOC, as he is
"responsible for the safe custody of all inmates in the [ DOC ]
custody and the provision of health care services to them
consistent wwth the requirenents of the Ei ghth Amendnent." [ Doc.
# 107, Exhibit A, at para. 9.]

More directly related to plaintiff’s HCV claim the
conpl aint seeks to add Dr. Edward Pesanti as a defendant in both
his official and individual capacities. Plaintiff alleges that
Dr. Pesanti is "responsible for the supervision of health care
delivery to the [DOC] inmates, which includes the facilities
where [plaintiff] has been incarcerated, and for the delivery of
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heal th care services consistent with the Ei ghth Anendnent and the
Equal Protection clause of the Fourteenth Amendnent." [Doc. #
107, Exhibit A, at para. 8.] Dr. Pesanti is also the author of
the July 7, 2000 DOC policy governing the treatnment of HCV in al
DOC facilities.?2 Plaintiff clains that the "devel opment of this
policy [has] had a direct causal inpact on the care [he]
received." [Doc. # 107, Exhibit A at para. 94.]

Finally, plaintiff’s conplaint seeks |eave to add an
addi ti onal cause of action under the Fourteenth Amendnent.
Plaintiff alleges that his rights under the equal protection
cl ause of the Fourteenth Amendnent have been viol ated by the
DOC s policy on HCV treatment because, as an inmate, he is not
receiving the sane type of care as a simlarly situated non-
inmate in the State’s custody. [Doc. # 107, Exhibit A, at para.

96- 97. ]

1. HCV Rel ated d ai ns

Plaintiff’s Third Amended Conpl aint appears to allege three
di stinct causes of action with respect to the DOC HCV policy.
First, the conplaint alleges that defendants’ failure to advise
plaintiff of his HCV status, and the failure to nonitor or treat

plaintiff’s HCV constitutes deliberate indifference to his

2 Al'though there was a question of whether protocols existed
prior to the July 2000 policy, defendants have represented that
the July 2000 policy is the first formal policy the DOC has
adopt ed on HCV.



serious nedical condition in violation of the E ghth Anendnent.
The court views this as a clained violation of plaintiff’s Eighth
Amendnent rights as an individual.

Second, plaintiff’s conplaint alleges that DOC s adopti on of
the July 2000 policy authored by Dr. Pesanti constitutes an
Ei ght h Arendnent violation in and of itself. Plaintiff clains
that the adoption of this policy "sets unsupportably high
thresholds for the eligibility for screening for treatnent of
Hepatitis C. This arbitrary exclusion existed w thout support
frompeer reviewed nedical literature, and was consi derably
beyond the range of the generally acceptable standards of care.™
[ Doc. # 107, Exhibit A at para. 95.] Plaintiff alleges that the
decision to exclude inmates with | evels of Al anine
Am notransferase below the threshold set in the policy is
reckl ess and deliberately indifferent to his serious nedical
needs and bel ow accepted standards of nedical care. Plaintiff
also clains that the policy violates the Ei ghth Anendnent as it
deprives inmates in the custody of the State of Connecticut of
treatnent available to non-innmates in state custody with the sane
condition. [Doc. # 107, Exhibit A at para. 97.]

Finally, plaintiff’s conplaint seeks to add a new cause of
action for the violation of his rights under the equal protection
cl ause of the Fourteenth Amendnent. The basis for adding this
cause of action is that the policy devel oped by Dr. Pesanti is in
"direct conflict with the policies established for individuals in
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ot her settings under the control of the State of Connecticut."
[ Doc. # 107, Exhibit A at para. 96.]

Def endants object to the inclusion of plaintiff’s HCV cl ai ns
on a variety of grounds. First, defendants argue that plaintiff
is required to exhaust all of his HCV clains under the PLRA
because those clains were not part of his original action.

Def endants al so argue that they were not put on notice by the
original conplaint that plaintiff would be chall enging the
treatnent he received for his HCV infection, including any clains
for on-going constitutional violations. Defendants argue that
allowng the HCV clains at this |ate date woul d severely
prejudice their ability to prepare for trial, as the clains

chal  enging the use of the July 2000 protocol question the
propriety of the standards for all inmates, not just plaintiff,
and woul d require additional discovery in order to prepare a
proper defense. Finally, defendants argue that plaintiff should
not be permtted to anmend his conplaint wthout further
clarification because it refers to all four defendants

col l ectively throughout the pleadings wthout specifying which
cause of action is attributable to which defendant. Defendants
request that the court deny the notion to anend, or in the
alternative, sever all of plaintiff’s HCV clainms fromthe

di abet es cl ai m agai nst Dr. Stein.

The court reads plaintiff’s last two HCV clains as being
based entirely upon DOC s adoption and inplenentati on of the HCV
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protocol as set forth in the July 2000 policy, and alleges a
continuing violation of his rights. The Court has determ ned
that plaintiff’s HCV claimagainst Dr. Stein should be severed
fromthe HCV all egations arising after plaintiff |left Cheshire on
June 5, 1999, and tried with the other Cheshire clains. As

di scussed in further detail below, the Court finds it to be in
the interest of justice to proceed to trial with plaintiff’s
deliberate indifference claimagainst Dr. Stein, relating to the
medi cal care he received while incarcerated at Cheshire.
Therefore, all of plaintiff’'s clains relating to his nedical care
after | eaving Cheshire on June 5, 1999, will be severed and

handl ed separately fromthe Cheshire clai ns.

A Plaintiff's Cheshire dains

Def endants’ primary argunent agai nst the inclusion of
plaintiff’s HCV clains against Dr. Stein is that plaintiff is
required to exhaust those clains under the PLRA. As discussed
above, defendants argue that plaintiff did not incorporate
all egations regarding his HCV claiminto his conplaint until the
filing of his Second Arended Conplaint [Doc. # 82] in August
2000, well after the enactnent of the PLRA. Thus, defendants
contend, plaintiff is required to pursue the admnistrative
exhaustion procedure before filing his claimin court. The Court
rejects this argunent.

The claimthat defendants failed to attend to plaintiff’s
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HCV condition while he was at Cheshire relates back to his other
clains of deliberate indifference by Dr. Stein to serious nedica
needs. Plaintiff is not required to exhaust his claimthat Dr.
Steins failure to notify himof his HCV status, and his failure
to monitor or treat plaintiff’s HCV while he was at Cheshire,
constituted deliberate indifference to his serious nedi cal needs.
Def endants were on notice fromplaintiff’s original pro
se conplaint that he was claimng that "nedical neglect of [his]
needs has caused damage to ny kidneys, liver, heart, eyes and may
have damaged [ his] nerve system beyond repair causing di abetes.™
[Doc. # 2, at 2.] Plaintiff’s claimof deliberate indifference
is essentially that, for the period of May 25 through June 6,
1995, and from June 14, 1995 through June 5, 1999, Dr. Stein’s
failure to provide himnecessary nedical care violated the Eighth
Amendnent. Al t hough the nost serious physical harmplaintiff
all eges he suffered resulted fromDr. Stein’s failure to treat
plaintiff’s diabetes and pancreatis, the failure to disclose,
monitor or treat plaintiff’'s HCV status was part of the sane
conduct and tenporally congruent with his other deliberate
indifference clains against Dr. Stein, and fairly enconpassed in
the pro se allegation that "nedical neglect . . . has caused
damage tony . . . liver."

The Court finds this allegation, made by a pro se plaintiff
prior to the PLRA's enactnent, sufficient to put defendants on
notice that plaintiff’'s deliberate indifference claimincluded
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Dr. Stein’s disregard of plaintiff’s need for nmedical care during
this period whatever the cause, including his HCV cl ai m agai nst

Dr. Stein.® See Jones v. Goord, 2000 W. 290290, *3 (S.D.N. Y.

Mar. 20, 2000).* As discussed in the court’s ruling on

def endants’ notion for judgnment on the pl eadi ngs, because
plaintiff filed his original conplaint before the PLRA s
enactnment, he is not required to exhaust his adm nistrative
remedi es for the HCV clains which arose during his incarceration

at Cheshire, prior to the enactnent of the PLRA. See Sal ahuddin

v. Mead, 174 F.3d 271, 275-76 (2d Gr. 1999); Bishop v. Lew s,

155 F. 3d 1094, 1095 (9th Gr. 1998); Wight v. Mrris, 111 F. 3d

414, 418 (6th Gr.), cert. denied, 522 U S. 906, 118 S. C. 263

(1997); Bolton v. Goord, 992 F. Supp. 604, 624-25 (S.D.N.Y.

1998); Proctor v. Vadlanudi, 992 F. Supp. 156, 158 (N.D.N.Y.

1998); Cunni nghamv. Eyman, 11 F. Supp. 2d 969, 975-76 (N.D. 111.

3 As the Second Circuit directs, when considering the
sufficiency of a pro se conplaint, this court “nmust construe it
liberally, applying | ess stringent standards than when a
plaintiff is represented.” Robles v. Coughlin, 725 F.2d 12,15
(2d CGr. 1983) (citing, Hughes v. Rowe, 449 U S. 5, 9 (1980) (per
curian)); Branhamv. Meachum 77 F.3d 626, 628-29 (2d Cr. 1996).

“I'n the Jones decision the court considered whether notice
to potential class nenbers nmust proceed through the
adm ni strative exhaustion process under the PLRA, where the
original pro se conmplaints were filed prior to the statute’s
enactnment. In making its decision the court |ooked to Federal
Rule of Cvil Procedure 15(c) and traditional notions of notice
and unfair prejudice and found that the original pleadings
provi ded sufficient notice of a challenge to defendants’ policy
and therefore related back to the dates of the original
conpl ai nts.
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E.D. 1998).

In addition, the Court finds that, even if plaintiff had not
sufficiently pleaded a cause of action relating to the entirety
of the nedical care he received during this period, it would be
in the interest of justice to allow himto try the HCV claimw th
hi s other causes of action against Dr. Stein. Plaintiff alleges
that defendants failed to notify himthat he suffered from HCV
and he represented in the nmenorandum of | aw acconpanying his
notion for leave to file the second anended conpl ai nt that
plaintiff first becane aware in March 1999 that it m ght have
been necessary to anend the conplaint. [See Doc. # 78, at 4.]
Plaintiff stated that the need to anmend the conplaint "to
enconpass further acts of deliberate indifference" was "confirned
by the production of docunents by Defendants from March 1999 to
July 2000."° [1d.]

To require plaintiff to exhaust clains that arose out of the
sanme series of events as those for which he properly filed suit
in court, when plaintiff was allegedly kept in the dark about the
exi stence of a possible HCV cause of action through defendants’
own conduct, would unfairly prevent plaintiff fromlitigating al
of his clains against Dr. Stein. Furthernore, to deny plaintiff

his opportunity now, six years later, to challenge the nedical

> Defendants have not challenged plaintiff's representation
that he only becane aware of the possible need to anend the
conplaint in March 1999.
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care he received at Cheshire would reward defendants for their
failure to disclose plaintiff’s condition in a tinely manner.?®

In the unique circunstances of this case, the Court finds that

pl aci ng additional inpedinents to the litigation of plaintiff’s
deliberate indifference claimagainst Dr. Stein, where plaintiff
al l eges as part of his claimthat defendants never informed him
that he tested positive for HCV and where plaintiff had no
control over the disclosure of that information, would constitute
mani f est injustice.

Finally, the Court finds that justice would not be served by
further delay in the litigation of plaintiff’s E ghth Arendnent
clainms of deliberate indifference during his incarceration at
Cheshire. These clains arose froma series of events in 1995,
and plaintiff filed the instant action in February 1996. Dr.
Stein’s involvenent in plaintiff’s treatnment was |limted to the
period when plaintiff was housed at Cheshire, which ended in
1999. The facts underlying plaintiff’s HCV claimat Cheshire are
based on the same course of treatnment as his other clains against
Dr. Stein, and to the extent the harmplaintiff alleges fromhis
| ack of treatnment for HCV exacerbated the clainmed m streatnent
of his diabetes, this information is essential to a conplete

picture of plaintiff’s condition at the tine he was under Dr.

6 The court notes that plaintiff would have no recourse for
a new HCV claimbased on Dr. Stein's conduct in June 1995, unless
the statute of limtations were toll ed.
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Stein's care.” For this reason, plaintiff’'s HCV claim and the
facts underlying it, may be relevant to a jury’s cal cul ati on of
potenti al damages.

After nore than five years of litigation, plaintiff’'s clains
relating to his care at Cheshire should be heard. For that sane
period, Dr. Stein has had the specter of these allegations
| oom ng over himand he al so deserves to have the outstanding
clainms rul ed upon. Because the clains against Dr. Stein do not
inplicate plaintiff’s Eighth Arendnent clains after he |eft
Cheshire and his clainms against the 2000 HCV protocol, there is
no significant prejudice to either side in severing plaintiff’s
post - Cheshire clains fromhis Cheshire clains. The court has
considered the alternative of delaying trial on the Cheshire
clainms. However, because plaintiff is no |onger at Cheshire and
his claimis therefore solely one for danmages against Dr. Stein
there is no reason to wait to adjudicate these allegations.
Because Section 1983 requires personal involvenent for liability,
Dr. Stein’s potential liability ended with the term nation of his
responsibility for plaintiff’s care. Thus, the parties wll

proceed with the scheduled trial on all of plaintiff’s deliberate

"Plaintiff’s conplaint alleges that the "high rate of HCV
in diabetics has | ed sonme nedical experts to believe that the
virus has effects on the i mmune system or pancreas causing
di abetes in sone people.” [Doc. # 82, at para. 19.] Whet her or
not the jury finds this allegation credible, it is an allegation
that plaintiff’s diabetes and HCV status nmay be intimately, and
possi bly causally, related.
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indifference clains related to the nedical care he received while

i ncarcerated at Cheshire.

B. Plaintiff's Post-Cheshire d ains

Al though the court believes that plaintiff’s clains relating
to the nedical care he received while housed at Cheshire nust
proceed to trial, it also believes that his clains relating to
the care he received for HCV after |eaving Cheshire, including
new cl ai s contained in the anended conpl aint, raise significant
i ssues which deserve to be litigated. The Court finds that it
woul d not be in the interests of either party to litigate the
post - Cheshire clains during the scheduled trial. The court
recogni zes several difficulties that the parties wll encounter
in preparing these clains for trial. |In particular, the addition
of new parties and a new cause of action require additional
di scovery on both sides, and the scope of the post-Cheshire
clainms could potentially be limted by dispositive notions.

The post-Cheshire clains may necessitate further anendment
of plaintiff’s conplaint and will require the court to issue a
separate scheduling order. After review ng the docunents
provided by the parties, the court has several concerns that nust
be addressed by plaintiff in proceeding with the post-Cheshire
clains. Plaintiff has failed to nane specific defendants whom he
all eges are personally responsi ble for any clai med deli berate
indi fference while he was housed at Carl Robinson. Plaintiff’s
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Thi rd Arended Conpl ai nt does not include any post-Cheshire
i ndi vi dual capacity defendants or allegations of personal

i nvol venent in or responsibility for his care by nedi cal
personnel .

In addition, plaintiff has not specifically alleged that the
application of the July 2000 protocol affected the treatnment he
has received for HCV, which may affect plaintiff’'s ability to
nmeet the applicable standing requirenents. Plaintiff has not
al | eged what treatnment he believes should have been provided,

i ncl udi ng when that treatnent should have been provided, to
support a claimthat failure to provide that |evel of care
all egedly constitutes deliberate indifference to his serious
medi cal needs.

Finally, the court notes that plaintiff’s clains concerning
t he adoption and inplenentation of the July 2000 protocol allege
constitutional violations nmuch broader in scope than the cl ains
of deliberate indifference that are specific to the care he
received. In particular, plaintiff’s equal protection and
deliberate indifference clainms regarding the policy appear to
chal | enge the use of the protocol generally and could affect the
DOC s use of those standards to treat other inmates. For these
reasons, both parties should be afforded the opportunity to
t horoughly prepare the post-Cheshire clains for trial, including
further discovery and any pretrial notions that may be necessary
for the clains to be fully and fairly litigated.
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Concl usi on

For the reasons discussed above, defendants’ notion for
reconsideration is GRANTED. Upon reconsideration, the court
affirms its prior ruling that plaintiff was not required to
exhaust his HCV cl ai ns based upon treatnent he received while at
Cheshire. The Court expresses no opinion at this tinme on whether
plaintiff nust exhaust any post-Cheshire clainms he may have based
on the HCV treatnent he received.

Plaintiff’s notion for leave to file a third anended
conplaint is GRANTED. [Doc. # 106.] The parties will proceed
with the scheduled trial on all of plaintiff’s clainms regarding
the nedical care he received at Cheshire. Plaintiff’s remaining
clains, including any cl ains he may have agai nst Comm ssi oner
Arnmstrong or Dr. Pesanti, are severed fromthe clains proceeding
to trial, and will be the subject of further orders of the court.

SO ORDERED at Bridgeport this __ day of August, 2001

HCOLLY B. FI TZSI MMONS
UNI TED STATES MAG STRATE JUDGE
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