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A conference was conducted on Septenber 21, 2000 to discuss

the status of both National Union Fire Ins. Co. v. Enmpl oyee

Staffing of Anerica Inc., 3:93CV2504(EBB), and NCC v. @Gll,

5:90CVv246(EBB), followi ng the receipt of status reports filed in
response to the Court’s June 23, 2000 order [Doc. #165]. Present
at the conference were Attorney David Burke for plaintiff

Nati onal Union Fire Insurance Conpany (“National Union”) and
Attorney Frederick L. Bateman, Jr. for plaintiff National Counci
on Conpensation Insurance (“NCCl”). Attorneys Chase Caro and
Julie Kattan represented that they were appearing for defendants

Enmpl oyee Staffing of America, Inc., Joseph Gall, and intervenor-



def endant Thomas MLaughlin.! Attorney Peter Kelly, counsel of
record for Thomas MLaughlin [Doc. #150], did not appear at the
stat us conf erence.

The question of who is authorized to speak on behalf of the
def endants and the intervenor-defendant, specifically ESA, has
been an inportant issue in these cases to date. The Court
concludes on the current record that this issue has not been

resol ved, but may neverthel ess be noot.

The Civil Cases?

On March 3, 1999, this Court recommended a di sposition of
both pending civil actions,?® stating in relevant part,

It is clear, upon review of these papers,

t hat counsel’s uncertainty about ESA's
ownership and the conpeting clains of M.
McLaughl i n have created a conflict which
makes it inpossible for ESA to be heard on
the conplaint or to prosecute its
counterclaimat this tine.

This case has been significantly del ayed
since its filing. . .by Joseph Gall’s
under st andabl e preoccupation with the
crimnal investigation of which he was a

The docket reflects that Attorney Kattan has not filed an
appearance on behalf of any of the defendants and Attorney Caro
has not filed an appearance on behal f of defendant MLaughli n.

2National Union Fire Ins. Co. v. Enployee Staffing of
Anerica, 3:93CVv2504 (EBB) and NCCl v. Gll, 5:90Cv246 (EBB)

SSummary judgnment was granted to plaintiff in National Union
Fire Ins. Co. v. Enployee Staffing of Anmerica, 3:93CV2504 (EBB)
[ Doc. #160], and ESA's counterclainms in NCC v. Gall, 5:90Cv246
(EBB) [Doc. #667], was di sm ssed.
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target and his subsequent prosecution.

Plaintiff(s) should not bear the burden of

waiting indefinitely for an adjudication of

its claim nor should the uncertainty of

ownership be plaintiff’s burden - or this

court’s - to resolve.
[ Doc. #160 at 3; Doc. #667 at 3]. Plaintiffs’ dispositive
notions were granted “w thout prejudice to an application for
reconsi deration by counsel with authority to act for the
corporation.” The order directed, “Said application nust be filed
on or before April 15, 1999.” 1d. at 3-4. No application for
reconsi deration was filed and these dispositive rulings were
“adopted, ratified and affirnmed” by Judge Burns on Cctober 26,
1999.

On January 3, 2000, ESA filed a Motion for Reconsideration

in the NCCl case* [Doc. #678; 5:90CV246(EBB)], seeking
reconsi deration of Judge Burns’ COctober 26, 1999 endor senent
adopting the Magistrate Judge’ s recommended ruling on the grounds
that “[t]here is no |longer any uncertainties regarding ESA s
counsel.” In support, ESA appended a copy of a letter dated
Decenber 21, 1999, from Attorney Peter Kelly, counsel for Thomas
McLaughlin, that states,

Per our tel ephone conversation of this
afternoon, this verifies that | have no

“A simlar nmotion for reconsideration was filed on May 8,
2000 in the National Union case [Doc. #163], and granted on My
17, 2000, nunc pro tunc, before National Union had an opportunity
to file a menorandum in opposition. Indeed, ESA did not file its
Menor andum of Law in support of the National Union notion for
reconsi deration until June 30, 2000. [Doc. #166].
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obj ection of [sic] your proceeding to
represent the interest of ESA, with the
under st andi ng that the dispute between Joseph
Gal | and Thomas MLaughl i n concerning
ownership of ESA be presented to the court
for resolution, if necessary, following a
final judgnent in these actions.

[Doc. #679, Ex. A, NCCl v. Gall, 5:90CV246 (EBB)].

Judge Burns granted the notion for reconsideration in the
NCClI case by margi n endorsenent on February 29, 2000. [ Doc.

#682]. The effect of granting the notion for reconsideration was
to reopen the recomrended ruling, but it does not appear that, by
granting the Mdtion for Reconsideration, Judge Burns was
substantively reversing the recomended ruling. [See Doc. #682].
Thus, it remains to the magi strate judge to determ ne whether the
materials submtted as part of the Mdtions for Reconsideration
woul d warrant a change in the rulings on the underlying

di spositive notions.

This magi strate judge concl udes that they do not.

M. MLaughlin was given every opportunity to intervene and
assert his interest in ESA by participating in the litigation of
the notions pending in the civil cases. The tinme for doing so
pursuant to the Court’s order passed; neither MLaughlin nor Gal
objected to the recommended ruling while it was pendi ng before
Judge Burns. In fact, MLaughlin appeared through counsel on

Septenber 24, 1998 [Doc. #150] but filed nothing in response to

any of the court’s orders.



Wth the notions for reconsideration, Atty. Caro offered no
copi es of corporate docunents to support his claimthat “ESA s
entire stock interest and ownership rested with M. Gll and M.
McLaughlin,” [Doc. #679 at 3], a claimvigorously contested by
the plaintiffs in |light of Judge Nevas’ turnover order in the
crimnal case [see pages 6-8, infra]. Nor does the letter from
Attorney Kelly constitute corporate authorization for Attorney
Caro to represent ESA. Indeed, no affidavits fromeither Gall or
McLaughlin were filed to support any statenents contained in the
reconsi deration nenorandum Atty. Caro nerely relied on Atty.
Kelly's letter to claimthat there was “witten authorization for
M. Caro to act on behalf of M. MLaughlin’ s interest to pursue
ESA's counterclains in this case . . . .” Doc. #679 at 3. As
the Kelly letter itself acknow edges that the di spute over
owner ship and representation which occasioned the magi strate
judge’s original ruling was never resolved, the only concl usion
this Court can draw is that this non-evidentiary show ng was
i nadequate to resolve the existing conflict as well as wholly
untimely.

Local Rule 9(e) states that all notions for reconsideration
“shall be filed and served within ten (10) days of the filing of
the decision or order fromwhich such relief is sought, and shal
be acconpani ed by a nmenorandum setting forth concisely the
matters or controlling decisions which counsel believes the Court
overl ooked in the initial decision or order.” D. Conn. L. Gv.
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R 9(e). On Novenber 24, 1999, twenty-nine days after the
endorsenent was filed, ESA filed a nmotion for extension of tine
within which to seek reconsi deration of Judge Burns’ October 26
endorsenment ruling. ESA then sought three additional extensions
of time to file its notion for reconsideration. See Doc. #675,
filed Decenber 21, 1999; Doc. #676, filed Decenber 23, 1999; and
Doc. #677, filed January 3, 2000. |In support of these notions
for extension of tinme, M. Caro stated that he had “to review the
consi derably | arge nunber of docunents, and to consult with ESA s
representative, M. Gll, who is currently incarcerated, and not
ordinarily available to consult . . . . 7 However, when the
notion for reconsideration was finally filed in January 2000, it
of fered no evidence of corporate ownership or any affidavit from
Joseph Gl l in support of the notion. The only supporting

evi dence consisted of the Kelly letter, which had been sent to

Atty. Caro on Decenber 21

Di sputed Omershi p of ESA

Fol | owi ng Joseph Gall’s crimnal conviction® on 24 charges
of insurance fraud and tax fraud in Novenber 1996, Judge Nevas
entered an Order of Restitution, dated July 30, 1997, directing
Gall to pay the victins of his crimnal conduct (collectively the

“victins”) a total of $13,717,630. Restitution was ordered as

°U.S. v. Joseph Gall, 3:95CR98 (AHN)
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fol |l ows:

to National Council on Conpensation |Insurance
(“NCCl "), $5, 147, 254;

to Anerican International Goup® (“AlIG), $5,150,493; and

to American Policyhol ders’ Insurance Conpany (“APIC’),
$3, 419, 883.

Al'l assets described in Gall’'s April 25, 1997 personal financi al
statenent [Doc. #315] were subject to the restitution order.
These included a 50 percent ownership in Gallmac, Inc.; 50
percent ownership in Enployee Staffing of Anerica, Inc. (“ESA’)’
and 45 percent ownership in Laborforce of Anerica, Inc. (“LFA").
[ Doc. #299 2-3 and Ex. C (@Gll’s financial statenent),

3: 95CR98(AHN)]. Losses to the governnent resulting fromthe tax
fraud were not covered by the restitution order. U.S. v.
Stevens, 211 F.3d 1, 3 (2d Cr. 2000).

On July 7, 1998, Judge Nevas granted the victins’ Mtion for
Order for Transfer of Shares in Aid of Execution [Doc. #299],
ordered the immedi ate transfer of Gall’s shares in Gallnmac, Inc.,
Enpl oyee Staffing of Anerica, Inc., and Laborforce of Anerica,
Inc. to the victins, and directed Gall to take all |egal neasures
necessary to effectuate the transfers. [Doc. #315].

On August 10, 1998, @Gall successfully noved for a stay of

the Court’s July 7, 1998, Order for Transfer as well as a limted

®Nat i onal Union Fire Insurance Conpany is a subsidiary of
Al G



stay of the Court’s July 30, 1997, Order of Restitution, pending
appeal . [Doc. #322]. @Gll sought a stay of the Restitution O der
only to the extent it required himto transfer his shares of ESA
and LFA to the victins. On April 17, 2000, the Court of Appeals
affirmed the restitution order and affirned the judgnent of the
district court with respect to all other issues on appeal. See

US v. Stevens, 211 F.3d 1 (2d Cr. 2000). To the date of the

Sept enber 21 hearing, Joseph Gall had taken no steps to pay the
ordered restitution or conply with Judge Nevas’ order to transfer
his assets to the victins.

At the Septenber 21 status hearing, counsel for NCCI took
the position that, pursuant to Judge Nevas' order, the victins
are the owners of ESA. He represented that NCCl woul d not pursue
“a counterclaimagainst [it]self once we own the stock.” [Tr. at
6; see Doc. #168, 3:93Cv2504; Doc. #685, 5:90Cv246]. NCCI
further requested that this Court take “judicial notice” that
“all appeal s have been exhausted as it relates to M. Gll. That
woul d put us in a position of owning, de facto, at |east, the
stock of ESA.” [Tr. at 12]. NCCl counsel also predicted that,
upon execution of the restitution order and the turnover of ESA
stock to the victins, “this case would probably . . . quickly go
away upon entrance of those orders.” [Tr. at 13].

Al |l appeal s have been exhausted in the crimnal nmatter. As

of March 26, 2001, no petition for a wit of certiorari was



pendi ng before the United States Suprene Court filed by, or on

behal f of, Joseph Gll.”

Recommended Rul i ng

In light of the foregoing history, and the clear nmandate of
Judge Nevas’ restitution order, which required Joseph Gall to
transfer his interest in ESAto the victins of his crimnal
activity, there continues to be a very real dispute over the
current ownership of ESA and, consequently, the identity of the
party or parties who have authority to engage and direct counsel
to act on behalf of ESAin the two pending civil cases. |ndeed,
the affirmances of the restitution order and Joseph Gll’s

crimnal conviction by the Court of Appeals since the earlier

™[Al petition for a wit of certiorari technically is not
an appeal .” U.S. v. Snyder, 946 F.2d 1125, 1126 n.4 (5" Cr.
1991); see Netherland v. Gray, 519 U S. 1301 (1996) (capital
def endant who has not yet filed petition for certiorari in due
course is not entitled as matter of right to stay of execution).
Inquiry to the Ofice of the Cerk of the Suprene Court of the
United States disclosed that, on August 17, 2000, the Cerk of
the Suprenme Court returned Gall’s petition for wit of certiorari
due to deficiencies in his pleadings and gave him 60 days, or up
to October 16, 2000, to correct and resubmt his petition.
[ Kattan Let. 10/3/00, w Encl.]. The Cerk of the Suprene Court
indicated that Gall attenpted to file a corrected petition for
wit of certiorari on Septenber 27, 2000. This petition was al so
returned and Gall was directed to file a corrected petition under
the rules and resubmt his petition within thirty (30) days, or
by Novenber 26, 2000. The corrected petition was denied on
January 8, 2001. @&ll v. US., 121 S. C. 836 (2001). On or
about February 2, 2001, Gll filed a petition for rehearing. On
March 26, 2001, the Suprenme Court denied Gall’s petition for
rehearing of the denial of his wit of certiorari. @ll v. U S.,
121 S. C. 1430 (2001).




recomrended ruling on the dispositive notions have, in the
absence of any further stay, renoved all argunents about the
validity of the Order for Transfer, at least vis a vis Joseph
Gal I .
Accordi ngly, the undersigned reconmends that Judge Burns

(1) vacate the endorsenent ruling dated May 17, 2000 [ Doc.

#163] in National Union Fire Ins. Co. v. Enployee Staffing of

Anerica Inc., 3:93Cv2504(EBB), which granted defendant ESA and

Joseph Gall’s Motion to Reconsider Endorsenent and Adoption of
Magi strate’s Recommended Ruling dated March 3, 1999, and

(2) vacate the Order dated February 28, 2000 [Doc. #682] in
NCCl v. Gall, 5:90CV246(EBB), rescinding the adoption of the

magi strate judge’s recomended ruling on the notion to di sm ss.
By taking the foregoing actions, the Court wll reinstate its
prior adoption of the recomrended rulings granting summary

judgnent to the plaintiff in National Union and dism ssing the

ESA counterclaimin NCCl .

Al ternatively, for the reasons stated in the prior
recommended rulings [Doc. ##667, 160] and the foregoing Report,
THE MAG STRATE JUDGE RECOMMVENDS t hat the Court grant summary

judgnent to the plaintiff in National Union and dism ss the ESA

counterclaimin NCC
Adoption of either alternative will allow both these civil

cases to be closed, once damages are determ ned. A
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recommendati on on entry of danages follows.?8

8Thi s recommendati on on di spositive notions was originally
filed on January 24, 2001 [5:90Cv246, Doc. #689; 3:93Cv2504, Doc.
#171]. Judge Burns approved and adopted the recommended rulings
in both NCC, [Doc. #692], and National Union, [Doc. #174]. On
March 8, 2001, Judge Burns vacated her order approving and
adopting the recomended ruling [5:90Cv246, Doc. #696;
3: 93CVv2504, Doc. #176], and referred these cases for a hearing on
damages [ 5:90Cv246, Doc. #697; 3:93CVv2504, Doc. #177]. Judge
Burns did not state her reason for vacating the order. This
Court therefore refiles its report and recommendation with a
finding on damages and recommends these files be closed if the
report and recommendati on are adopted, based on the assunption
that orders closing the files and entering judgnment for National
Uni on and NCCl could only take effect upon the Court’s acceptance
of a damages fi ndi ng.
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Recommended Ruli ng on Danmages

On April 18, 2001, a damages hearing was held.® [5: 90Cv246
Doc. #711; 3:93Cv2504, Doc. #191]. Present at the hearing were
Attorney David Burke for plaintiff National Union, and Attorney
Jeani ne Dunont for plaintiff NCClI. Attorney Case Caro represented
that he was appearing for defendants ESA, Joseph Gall and
i nt ervenor - def endant Thomas MLaughlin. Attorney Peter Kelly,
counsel of record for Thomas MLaughlin [Doc. #150], did not

appear for the damages hearing.® At the danages heari ng,

%Judge Burns referred these cases to conduct a danages
hearing on March 8, 2001 [5:90Cv246, Doc. #697; 3:93Cv2504, Doc.
#177]. On March 28, 2001, this Court entered a Scheduling O der
setting a damages hearing for April 18, 2001 and a briefing
deadl i ne of April 13, 2001. [5:90Cv246, Doc. #704; 3:93CV2504,
Doc. #186]. Defendants’ Mtions to Adjourn the April 18, danages
heari ng [5:90Cv246, Doc. #705; 3:93Cv2504, Doc. #187], were
deni ed. [5:90Cv246, Doc. #707; 3:93CVv2504, Doc. #189].

On April 15, 2001, defendant ESA filed a Menorandum for the
Damages Hearing [5:90Cv246, Doc. #713; 3:93CV2504, Doc. #196] and
a Reply Menorandumto Plaintiff NCCl's Restated Menorandum of Law
[ 5: 90Cv246, Doc. #714]. National Union filed a Menorandum of Law
in Support of Plaintiff’s Damages C ains [Doc. #191] and
plaintiffs in NCCO filed a Menorandum OF Law Requesting This
Court to Enter an Order Awarding the Plaintiffs Damages of
$5, 147, 254, Plus Interest [5:90Cv246, Doc. #708] and a Restated
Menor andum OF Law Requesting This Court to Enter an Order
Awarding the Plaintiffs Damages of $5, 147,254, Plus Interest
[ 5: 90CVv246, Doc. #710]. At the hearing, ESA requested one week
to Wednesday, April 25, 2001, to file a response to Nationa
Uni on’s Menorandum No response was filed and no notion for
extension of tinme was sought prior to expiration of the deadline.
On May 17, 2001, ESA filed a Reply Menorandumto National Union’s
Menor andum of Law. [ 3:93CVv2504, Doc. #194; 5:90Cv246, Doc. #712].
On June 6, 2001, National Union filed a reply brief.

PAttorney Kelly filed Motions to Wthdraw [5: 90CV246, Doc.
#711; 3:93CVv2504, Doc. #191] that were pending at the time of the
heari ng.

12



Attorney Caro stated he did not have a corporate resol ution
authorizing himto act on behalf of the corporation, nor was he
i n possession of any docunentation regarding the ownership of
ESA. Attorney Caro stated he received a verbal authorization
fromboth Gall and McLaughlin to act on behalf of the
corporation. He further represented that MLaughlin has the

corporate seal and books but did not bring these to court.

NCCl , 5:90CVv246

On May 25, 1990, the NCO plaintiffs instituted this action
agai nst ESA, Joseph Gll, doria Stevens, Thomas MLaughlin and
ot her defendants seeking conpensatory danmages, injunctive relief,
and attorneys’ fees. [Doc. #1]. On or about March 3, 1999, the
NCCO plaintiffs filed an Anended Conpl ai nt, [Doc. #665], alleging
federal clainms for Cvil RICO (Counts |I [18 U S. C. 81962(b), use
of controlling investnents/securities to conmt violation], II
[18 U. S.C. 81962(b), use of unlawful debt or act to acquire
interest or control and commt violation], IlIl [18 U S. C
81962(c), enployees or affiliates directing violations], & IV [18
U. S C 81962(d), conspiracy to conmt (a),(b), or (c)], and state
| aw clainms for statutory insurance fraud (Counts V, VI, VIl),
civil theft (Counts VIII, IX X X, X, XIill), fraud (Counts
XV, XV, XVI, XVII), and conspiracy to defraud (Counts XVIII,

XIX, XX, XXI'). Specifically, the NCCl plaintiffs alleged that
the defendants made "materially fal se and inaccurate
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representations in insurance applications" to "obtain workers
conpensati on i nsurance under fal se pretenses and for a prem um
that was substantially | ess than the prem umthat woul d have been
charged for such workers conpensation insurance had defendants
been truthful and accurate in the applications for workers
conpensation.” 9258 (a)-(b). On Cctober 29, 1990, the
defendants filed an anended answer and counterclaim [Doc.#173].
On April 26, 1993, the Court granted plaintiffs’ notion for
reference to a special master for an evidentiary hearing
regardi ng the "conputation of workers’ conpensation prem uns
due." [Doc. #466, endorsenent]. After fifteen nonths of
di scovery and several days of testinmony in July 1994, 1 the
parties entered into a Stipulation dated July 14, 1997 "that 9.7
mllion dollars represents the workers conpensation insurance
prem uns due on the workers’ conpensation insurance pren uns
earned” by the plaintiffs, and the "workers’ conpensation
prem uns due on the workers’ conpensation insurance policies
above is 5 mllion 147,254 dollars" [Doc. #536, Stip.]. Based on
the Stipulation, the Special Mster found that defendants ESA and
LFA owed plaintiffs $5,147,254, plus interest. The Stipulation
was attached to the Special Master’s Report and Reconmendati on
dated Cctober 25, 1994. [Doc. #536].

On Novenber 14, 1994, plaintiffs noved for confirnmation of

1Case Caro was present as counsel for ESA and Gall. [Doc.
#710, 14].

14



the Special Master’s Report pursuant to Fed. R Cv. P. 53(3).
[ Doc. #537]. ESA and LFA filed objections to the report and
recommendati on of the Special Mster on Novenber 29, 1994, [Doc.
#544, 543] and Decenber 16, 1994. [Doc. #547]. On March 3, 1995,
Judge Burns overrul ed defendants’ objections to the report and
recommendati on of the Special Mster. [Doc. #544, endorsenent].
On March 13, 1995, Attorney Chase Caro filed a Notice of
Conti nued representation of defendants Joseph Gall, Goria
Stevens, ESA, LFA and ot her defendants. [Doc. #577].

Nati onal Uni on, 3:93CV2504

On Decenber 17, 1993, National Union instituted this action
agai nst ESA and its president Joseph Gall. National Union’s
Conmplaint was in five counts, sounding in : (1) breach of
contract; (2) msrepresentation; (3) breach of duty to disclose;
(4) bad faith; and (5) violations of the Connecticut Unfair Trade
Practices Act ("CUTPA"), Conn. Gen. Stat. § 42-100, et seaq.

The operative facts fromwhich National Union’s five causes
of action arose concern a contract into which National Union
entered with ESA, through its president, Joseph Gall, on or about
July 25, 1990, [Doc. #1, Y1]. Under the terns of this contract,
Nat i onal Uni on agreed to provide policies of worker’s
conpensation insurance to ESA, pursuant to various terns and
conditions, in exchange for ESA's paynent of a premum [Doc. #1,
Count One, 111-28]. ESA was in default on this contract, and had
therefore breached its contractual obligations to National Union.
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As of Decenber 17, 1993, ESA owed National Union $4, 420, 698
pursuant to the contract.?? [Doc. #1, 9125-28].

The Program and the prem uns charged under the Program
were based in part on m srepresentations by ESA and Joseph Gall.
[ Doc. #1, Count Two, 9129-35]. ESA and Gall refused to disclose
to National Union ESA' s financial and payroll records, which
underm ned National Union’s ability to detect ESA s fraudul ent
activities. [Doc. #1, Count Three, 1Y29-32]. ESA s conduct
constituted a breach of inplied covenant of good faith and fair
deal i ng between ESA and National Union. [Doc. #1, Count Four,
29] . The actions of ESA and Gall also constituted unfair and
deceptive acts and practices in the conduct of a trade or
business, in violation of Conn. Gen. Stat. 842-110b (" CUTPA").

[ Doc. #1, Count Five, 140]. ESA answered the conplaint and filed
a counterclai magainst National Union for breach of contract.
[ Doc. #15, 19].

US v. Gall, 3:95CR98

In June and July, 1995, indictnents were returned and
superseding indictnments were fil ed against the principals of ESA
and LFA. [Doc. #1, 2, 14]. Arrest warrants issued for Joseph
Gll (owner, president, treasurer, and CEO of ESA and LFA) and

Goria Stevens (secretary and CFO of ESA and LFA). A summons

12The Restitution Order entered by Judge Nevas on April 4,
1997, has since fixed National Union’s total damages at
$5, 150. 493.
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i ssued for Tom McLaughlin. The indictnents included allegations
of federal conspiracy; mail fraud; wire fraud; and fal se
statenments. Specifically, the indictnment charged that defendants:

Devi sed a schene and artifice to defraud and
to obtain noney and property by neans of

fal se and fraudul ent pretenses,
representations and prom ses from workers’
conpensati on i nsurance providers, client
conpani es and state regulatory authorities.

[ T] hat JOSEPH GALL and GLORI A STEVENS
directed the subm ssion of applications for
wor kers’ conpensation insurance to various
insurers in both voluntary and involuntary
markets to acquire workers’ conpensation
coverage for Enployee Staffing of Anmerica,
Inc. These applications m srepresented the

i nsurance needs of ESA at the tinme of the
application by significantly understating the
nunbers and types of enpl oyees and the

associ ated payrolls for these enpl oyees, and
by failing to disclose the |location of the
workers. By submtting fal se applications,
ESA obt ai ned workers’ conpensation from

i nsurance conpani es at premumrates and were
substantially | ower than woul d have been

ot herwi se avail abl e.

[Indict. 9q11].

A status conference was conducted on August 29, 1995, to
di scuss the inpact of the pending crimnal action on three
related civil cases.?!® [5:90CVv246, Doc. #600; 3:93Cv2504, Doc.
#101]. At the conclusion of the status conference, the court

directed the parties to show cause why further proceedings in the

BNational Union Fire Insurance, Co. v. Enployee Staffing of
Anerica, Inc., and Joseph Gall, Cv. No. B:90Cv2504 (EBB)
National Council on Conpensation |Insurance, Inc. v. Joseph Gll,
Civ. No. B:90Cv246 (EBB); and Labor Force of Anerica, Inc. v.
Enpl oyee Staffing of Anerica, Inc., Gv. No. 3:93Cv495 ( EBB)
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civil cases should not be stayed pending final resolution of the
crimnal matter, which nanmed Joseph Gall, doria Stevens and
Thomas McLaughlin as defendants. Input was also invited fromthe
U S. Attorney and crim nal counsel

On March 14, 1996, this Court stayed both the NCO and

Nati onal Union civil cases.' The Court found that the civil

cases were "substantially simlar to the charges in the crimna
indictment." [5:90CVv246, Doc. #613 at 6; 3:93Cv2504, Doc. #119 at
4. The Court further held that

A review of the superseding indictnment and
the conpl aint together reveals that the

wr ongful conduct alleged in both cases
enconpasses actions taken by defendant Gl

in his capacity as owner, president and chi ef
executive officer through his conpany ESA
This conduct included Gall's alleged failure
to pay the plaintiff insurance conpany for
wor kers conpensation coverage, his failure to
di scl ose the nature of the enpl oyer-|essee's
busi ness and enpl oyees on the payroll, and
various acts of conceal nent and

m srepresentati on which all egedly defrauded

t he insurance conpanies out of mllions of
dol | ars.

[ 5: 90CV246, Doc. #613 at 8; 3:93Cv2504, Doc. #119 at 7].

Further, in seeking an order staying further action in the
civil cases, the Governnent suggested that "the costs of the
civil litigation could exhaust assets from which orders of

restitution to conpensate the victinms of the defendants’ crim nal

4The rulings on the nbtions to stay the civil proceedi ngs
wer e approved and adopted by Judge Burns on May 14, 1996.
[ 5: 90Cv246, Doc. #613, endorsenent; 3:93CVv2504, Doc. #119,
endor senent | .
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m sconduct coul d be conpensated, in the event of a conviction."
[ See 5:90CVv246, Doc. #609, Doc. #613 at 10; 3:93Cv2504, Doc. #119
at 10].

On Novenber 5, 1996, in a crimnal trial against Joseph Gal

relating to his activities with ESA, U.S. v. Joseph Gll, 3:95CR

98(AHN), the jury convicted Gall of the followi ng: (1) conspiracy
(Count 1, 18 U.S.C. 8371); (2) mail fraud (Counts 2-9, 18 U S.C
1341,2); (3) wire fraud (Counts 10-18, 18 U S.C 1343,2); (4)
fal se statenents and reports (Counts 19-20, 18 U S.C. 81014); (5)
conspiracy to defraud the United States (Count 21, 18 U S.C
8371); and (6) failure to file tax returns (Counts 22-24, (26
U.S.C. 8§7203).

On Decenber 5, 1996, this Court notified the parties in NCC

[ Doc. #626], and National Union [Doc. #133] of the conviction in

US v. Gll, and the sentencing date for defendants, and advi sed

plaintiffs to contact the Probation O fice for information on
maki ng clainms for restitution.

On April 4, 1997, the crimnal defendants were sentenced by
Judge Nevas. !  Frederick Bateman, |ead attorney in NCC

testified at the sentencing on behalf of his clients relating to

Gl |l was sentenced to 110 nonths in prison, 5 years
supervi sed rel ease thereafter, and the inposition of financial
di scl osures. [3:95CR 98; Doc. ##153, 194, 199]. MLaughlin
recei ved probation and comunity service as well as a fine.
[ 3: 95CR 98; Doc. #165]. doria Stevens was sentenced to 30
nmont hs i nprisonnment, three years probation, and the inposition of
financial disclosures. [3:95CR 98; Doc. ##192, 198].
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the | osses suffered due to the defendants’ conduct. Attorney
Bateman testified that the parties stipulated in the NCCQ civil
action to a danages figure of $5,147,254. Ri chard Thomas, of
Nati onal Union Fire Insurance Conpany, testified as to the | osses
to Anerican International G oup, the holding conmpany for National
Union, arising fromthe provision of Wrkmans' Conpensation
| nsurance coverage by AIGto M. @Gll and his conpanies, ESA and
Labor Force of Anmerica, Inc. ("LFA"). He testified that National
Union’s | osses were $5,150,493. Gall was represented at the
hearing by his crimnal counsel, Attorney Robert Casale. Attorney
Casal e cross exam ned the representatives of the insurance
conpani es. Attorney Chase Caro, Gll’s civil counsel, was
present in court during the hearing. [3:95CR98, Tr. 4/7/97 at
119] . 16

At the sentencing, Attorney Chase Caro testified on behalf
of Joseph Gall regarding his representation of Gall, Stevens, LFA

and ESA in the NCCI and National Union civil cases. I n

chal l enging the testinony by the representatives of NCCl and
Nat i onal Union, Attorney Caro referred to | oss cal cul ations
prepared by M. Charles G uber, an actuary, and provided to the
Court in an affidavit. [Tr. 4/7/97 at 162 and 165]. Judge Nevas

asked,

John Myers from Anerican Policy Hol ders |Insurance al so
testified at the sentencing regarding his conpany’s | osses due to
ESA and Joseph Gall’ s conduct.
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COURT: And can this arithnetic be done with
reference to the docunents before the court
now?

MR, CARO Its done in Charley Guber’s
af fidavit, Your Honor.

THE COURT: Where? The problemis M. G uber
isn't here to be cross-exani ned.

MR. CASALE: We can get himin the next
avail abl e date, its all right with us.

THE COURT: You' ve known about this date for a
long tinme, M. Casale.

MR CASALE: | know t hat.

[Tr. 4/7/97 at 165].

COURT: But the words "I aminfornmed" are
contained in a lot of - for exanple,

[ G uber] starts paragraph 18 by saying | am
informed. He starts paragraph 20 by saying |
aminforned. How are we supposed to know who
i nformed himand what they informed hinP

MR. CARO Your Honor | think is probably
correct, it probably would be better to have
M. Guber testify on that.

COURT: How can the court nake findi ngs based
on this affidavit where he says | am i nfornmed
and the court, neither the court nor the
prosecutors nor defense counsel have any idea
what he’ s tal king about or who he' s talking
about ? Par agraph 13 says the sanme thing. "I
aminfornmed."” Supposing it turns out he was
informed by M. Gall, whose credibility is
not very high? Supposing that is the case,
his informant was M. Gll.

[Tr. 4/ 7/97 at 166-67].
COURT: | can’'t give any credibility, M.
Casale, to that affidavit.
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MR. CASALE: Your Honor m ght consi der
allow ng us sone nore tinme to get this fellow
in?

COURT: No, you' ve had plenty of tinme. This
date has been set for two nonths or |onger.

[1d. at 167]. Wth respect to the Order of Restitution, Judge
Nevas found that the Court

did not have adequate . . . information on
which to enter such an order at this tine.
Clearly an order of restitution is in order
|’mtherefore going to direct and order that
counsel for the Government and counsel for

M. Gll neet together wwth M. Hassen from
the probation departnent and attenpt to
arrive at an agreed upon figure and an agreed
upon schedul e of paynent of restitution.

In conjunction with that order, the Court is
ordering you, M. Gll, to provide through
your attorney to the Governnent and to the
probation officer conplete and total
financi al disclosure, including financial
statenents, tax returns, and a conplete

di sclosure of all interest that you have in
any entity, whether it be an individual,
whether it be a corporate entity, whether it
be a limted partnership or any other form of
owner ship, you are to nake a total and

conpl ete disclosure of that.

[Tr. 4/7/97 at 252].

On July 24, 1997, Judge Nevas held a followup hearing to
determ ne the amount of the restitution. M. Gll was
represented by Attorney Kurt Zinmerman at the hearing and
Attorney Chase Caro was al so present. Attorney Zi nmrernman argued,

My point on this, Your Honor, is that there
are, as set forth in the affidavit of
Attorney Chase Caro . . .he’ s here today,

there are nunerous civil litigation matters
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pending in Federal Court, State Court,
between the victinms, M. @Gll, and his
conpani es which will resolve definitively the
actual economc loss to the victins and |
woul d ask the court to exercise its

di scretion and not enbroil itself, the
Probation Departnment and the U S. Attorneys’
office in attenpting to do what this civil
process will do.

[ 3: 95CRA98, Tr. 7/24/97 at 20].

After hearing this and other argunents offered by Gall,

Judge Nevas made the follow ng finding on the record.
[Flirst 1’ve heard nothing today that would
change ny previous finding that the | oss here
totals [$13,717,630]. That's [$5, 150,493] to
[ALGY; [$3,419,883] to [APIC]; and the | oss
to [NCCl] is [$5,147,254]. So that finding
is reiterated.

[ 3: 95CRA8; Tr. 7/24/97 at 51-52].

It was further revealed at the hearing that, on April 30,
1997, a eight hundred thousand dollar ($800,000) nortgage was
executed on two properties in New York in which Gall held an
ownership interest in favor of the law firmof Caro & G aifman,

P.C., allegedly to satisfy legal fees incurred in the civil

litigation.!® [3:95CR98, Tr. 7/24/97 at 56-58]. This discussion

YNational Union is a subsidiary of AIG

8The Court notes, w thout comment, that NCClI has filed a
| awsuit against Caro & Gaifman, P.C. and Joseph Gall, seeking a
decl aratory judgnent and all egi ng fraudul ent conveyance under the
comon | aw and Conn. Gen. Stat. 852-52a, et seq. See NCO v.
Caro & Gaifman, P.C., 3:00CV1925( AHN).

Plaintiff there alleges, anong other things, that "Caro’s
$800, 000 nortgage was executed and recorded just after Gl
prepared and submtted his sworn Personal Financial Statenment in
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foll owed on the record:

COURT: Is that nortgage shown on this
financi al statenent?

MR, ZI MVERVAN: Afterwards, Your Honor. I[t's
not shown but it was just discussed..

COURT: Why wasn’t it disclosed during this
col l oquy that we’ve been having for the | ast
two hours?

(Long pause.)

MR, ZI MVERVAN: W& went down the |ist of
what’ s on the page and as of -

COURT: So if | didn't ask the right questions
you weren’t going to give ne the information,
is that it?

MR ZI MVMERVAN: |’ m sorry, Your Honor, | was
not aware of it or I would have. | had no
know edge of this whatsoever.

COURT: And is the attorney who's one of the
attorneys on that nortgage sitting there in
t he courtroonf?

connection wth his conviction for massive fraud; but yet, Gl
failed to disclose the $800,000 liability or nortgage on his
Personal Financial Statenent." [3:00CVv1925, Doc. #1 112].
Plaintiff further contends that Gall’s transfer was a fraudul ent
conveyance "to avoid paying the plaintiff’s and/or to hinder
plaintiffs’ ability to collect from Gll under the O der of
Restitution. 1d. at Y24. NCCl alleges that Caro & Graifman, "as
transferee, was aware of the status of Gall’s crim nal

proceedi ngs, and the clains of the plaintiff herein, and further,
Caro was aware that the United States Court was about to issue an
Order of Restitution against Gall; Caro participated in the
fraudul ent transfer know ng that the transfer would deplete the
assets of Gall available for paynent of the Restitution Order to
the plaintiffs herein.” 1d. 925.

Def endants have until July 30, 2001 to answer the conpl aint
or file a Motion to Dism ss. There has been no appearance on
behal f of Joseph Gall.
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MR ZI MVMERMAN:  Yes, Your Honor.

COURT: And he didn't disclose it to you or
make it known to you?

MR ZI MVERVAN:  No.

COURT: He's been sitting here for two hours,
he heard this conversation, he obviously
knows what the court is trying to acconplish
here this norning. Is he concealing it?

MR. ZI MVERMAN: Not on M. Gall or ny behalf,
Your Honor.

COURT: What’'s the attorney’ s nane?
MR. ZI MVERVAN: Chase Caro.
COURT: You want to stand up pl ease?

MR. CARO Yes, Your Honor. | believe M.
McLaughlin is fully aware of it. | think
those are nortgages that are included in the
nort gage anounts that were di scussed. There
were four different New York law firns that
sued M. @Gll and ESA and LFA for |egal fees
for those litigations. Actually 26. |
represented M. Gall, ESA, LFA and Tom
McLaughlin in suits agai nst Sol oman and -

COURT: So you're telling ne you' ve got eight
hundred thousand dollars in | egal fees com ng
to you?

MR. CARO We had - Schneck, Weltman, Sevanel,
Sol onon received two and a half mllion. W
were at a mllion and a half, we settled for
a half and we took eight hundred thousand.
The ot her peopl e have been paid except

Sol oman has one matter still outstanding
where they are claimng other

[1d. 57-60].
The Court’s determ nation of restitution was nenorialized in

an order dated July 30, 1997 [3:95CR98, Doc. #229]. Judge Nevas
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further found that
Not wi t hst andi ng the m sl eading witten and
verbal representations of Joseph Gall, which
the Court views as a deliberate attenpt by
M. Gall to obscure his true financial
status, the Court has determ ned that M.
Gal |l presently has, and wll have, ability to
make full restitution.
[ Doc. #229 at 1]. Subsequently, Judge Nevas denied Gall’s notion
to vacate the order of restitution. The Order of Restitution was
affirmed by the Court of Appeals on April 17, 2000. U.S. v.
Stevens, 211 F.3d 1 (2d. G r. 2000).1°
On April 20, 1998, the Creditors filed a Motion for O der
for Transfer of Shares in Aid of Execution. [Doc. #299]. The
notion was granted over objection on July 7, 1998. [Doc. #315].
On Cctober 2, 1998, Judge Nevas granted Gall’s Mdtion to
Stay the order of execution and the Restitution Order (as to the
transfer of shares in ESA and LFA only) pending Gall’s appeal.
[ Doc. #322].

The Court of Appeals affirned the Order of Restitution on

¥I'n the notion to vacate and on appeal, Gll argued that
"the restitution order [was] invalid because it was entered nore
than 90 days after his sentencing and because the district court
failed to consider statutory factors governing restitution.”
US v. Stevens, 211 F.3d 1 (2d. Cr. 2000); U.S. v. @Gll, No.
Crim 3:95CR98, 1998W.387707 (D. Conn. 1998). The Court notes
that Gall did not argue in either notion that it was inproper for
Judge Nevas to enter a restitution order because there were
certain counterclains and defenses in the civil matters that
shoul d have been resolved to "definitively" determ ne "the actual
economc loss to the victins." [See 3:95CR98, Tr. 7/24/97 at 20-
21]. @ll was represented by counsel on the notion to vacate and
on appeal .
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April 17, 2000. U.S. v. Stevens, 211 F.3d 1 (2d. Cr. 2001. On

January 8, 2001, the United States Suprenme Court denied Gall’s

petition for wit of certiorari. @Gll v. US. , 121 S. C. 836

(2001). @Gall’s petition for rehearing was denied on March 26,

2001. @ll v. U.S., 121 U S 1430 (2001). A Wit of Execution

was issued by the District Court on April 4, 2001, commandi ng the
seizure of the balance of M. Gall’s inmate account toward
satisfying the remaining restitution bal ance of $13,183, 320. 83.

[ 3: 95CR98, Doc. #350].

The Cvil Cases: NCCI and National Union

On July 15, 1998, this Court granted the NCCl plaintiffs and

National Union’s Mdtions to Lift Stay. [5:90Cv246, Doc. #635;

3:93CVv2504, Doc. #144].

On August 27, 1998, the NCCO plaintiffs renewed their Mtion
for Confirmation of the Special Master’s Report [Doc. #645], and
Joint Mdtion for Judgnent on the Pleadings, or in the
Alternative, for Summary Judgnent, [Doc. #641], and filed a
Motion to Dismss ESA's counterclains [Doc. #643], and a Mdtion
for Leave to File an Amended Conpl aint [Doc. #647].

On Septenber 1, 1998, National Union noved for Sunmary
Judgnent on all counts of the civil conplaint and on ESA s
counterclaim [Doc. #145].

As already set forth in this opinion, on March 3, 1999, this
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Court recommended a di sposition of both pending civil actions.?
Judge Burns affirned, ratified and adopted this ruling on October
26, 1999. [Doc. #667, endorsenment; Doc. #160, endorsenent]. On
February 29, 2000, Judge Burns entered an order rescinding the
endorsenent affirmng the March 3 recomended ruling. [5:90CVv246
Doc. #682]. On May 17, 2000, Judge Burns granted defendants’
Motion for Reconsideration of the endorsenment order affirm ng the
March 3 recommended ruling. [3:93Cv2504, Doc. #163, endorsenent].
On January 26, 2001, this Court filed a recommended ruling on

def endants’ Mbdtion for Reconsideration. [5:90Cv246, Doc. #689;
3:93CVv2504, Doc. #171]. On February 29, 2001, Judge Burns
affirnmed, ratified and adopted the January 26, recomrended ruling
in both cases. [5:90Cv246, Doc. #692; 3:93CVv2504, Doc. #174]. On
March 8, 2001, Judge Burns vacated her February 29 endorsenent
affirmng and adopting, and referred the case back to this Judge
for a hearing on damages. [5:90Cv246, Doc. ##696,697; 3:93CVv2504,
Doc. ##176, 177]. A hearing on damages was held on April 18,

2001. [5:90Cv246, Doc. #711; 3:93Cv2504, Doc. #192].

DI SCUSSI ON

20Sunmary judgnent was granted to plaintiff in National
Union Fire Ins. Co. v. Enployee Staffing of Anerica, 3:93Cv2504
(EBB) [Doc. #160], and ESA's counterclains in NCCl v. @Gll,
5:90Cv246 (EBB) [Doc. #667], were dism ssed. The Court further
granted NCCI's notion for confirmation of the special master’s
report [Doc. #645, endorsenent] and the notion to anend the
conplaint. [Doc. #647, endorsenent].
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It is undisputed that both civil cases have been resolved in
favor of the plaintiffs. Liability has been determ ned. As the
rulings indicate, the Court did not consider defendants’
counterclains or defenses on sunmary judgnment in NCClI or National
Union. As defendants had not, and currently have not, resolved
the issue of |egal representation, any attenpts to raise these
counterclains or defenses in a effort to reduce or offset damages
or challenge the anmobunt of restitution ordered will not be
consi dered. Indeed, ownership of ESA is still unresolved.#

Judge Burns has referred these matters for a recommended

finding on damages. Plaintiffs in both NCC and National Union

argue that ESA and Gall are collaterally estopped from
relitigating issues established by Gall’s crimnal conviction and
the Restitution Order should be conclusive with regard to the
damages in the civil cases under principles of res judicata.

The NCC plaintiffs and National Union contend that the
damages suffered by the plaintiffs in the civil cases are
identical to the restitution anmounts ordered by Judge Nevas
agai nst Joseph Gll in the crimnal case. Gall was ordered to

make restitution to NCCl in the anount of $5, 147,254 and to nake

2IMr. Caro appeared at the damages hearing with no corporate
authority to represent ESA and no corporate authorization or
stock certificates or other docunentation to establish that Gal
and McLaughlin are the sol e sharehol ders or what their ownership
interest is in ESA. [4/18/01 Tr. at 3, 6]. During the civil
[itigation, defendants have been unable to produce ESA s
corporate m nute book or the stock certificates.
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restitution to National Union in the anount of $5, 150, 493.

Judge Nevas hel d extensive hearings to determne restitution
on April 4, 1997 and on July 24, 1997. Attorney Chase Caro was
present and testified at both hearings. [3:95CR98, 4/4/97 Tr. at
144-79; 7/24/97 Tr. at 58-63]. Plaintiffs argue, and the Court
agrees, that this court can take judicial notice that the anount
of damages was fully and fairly litigated at the restitution

hearings in the crimnal action. GCelb v. Mssachusetts Mitual

Life Ins. Co., 798 F.2d 38, 44 (2d Cr. 1986)(col |l ateral estoppel

is appropriate if the identical issue was actually litigated and
was necessary to support a prior and final judgnment, and if there
was a full and fair opportunity to litigate). Qur |egal system
hol ds "that an issue determ ned in one proceeding normally may
not be reexamned." Id.

Plaintiffs for NCCI and National Union maintain that the
| osses incurred due to defendants’ crim nal conduct are identi cal
to the damages sought in the civil cases. They also assert that
they woul d present the sanme testinony and evi dence in support of
damages in the civil actions. Defendants do not dispute this.

At the sentencing hearing on April 4, 1997, Attorney
Frederick Bateman, |ead counsel in the NCC civil case, testified
on the anobunt of |osses suffered by NCCl due to the crimnal
def endants’ conduct. [3:95CR98, 4/4/97 Tr. at 5-71]. M.

Bat eman’ s cal cul ation of | osses was based on the stipulation on
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damages dated July 14, 1994, attached to the finding by the
Speci al Master entered on Cctober 25, 1994, in the NCO civil
matter. [5:90CV246, Doc. #536].%2 M. Batenman testified that the
NCCO plaintiffs were damaged in the anount of $5,147, 254.

ESA states that it "does not seek to go back on the
Stipulation it entered into before the Special Master on July 14,
1994. . . ." Rather, ESA argues that "because Judge Burns
vacated the order adopting this Court’s recommendati on on the
Motion for Sunmary Judgnent and on the counterclains, it appears
t hat damage issues on the counterclains should be considered for
the first tinme." [5:90Cv246, Doc. #714 at 1-2]. ESA al so argued
at the damages hearing that the stipulation did not waive or
prohi bit defendants fromraising counterclains and defenses, that
it was non-binding so that defendants could argue set-offs and
downward departures. [4/18/01 Tr. at 19-21]. Attorney Caro raised
this same argunent at the sentencing before Judge Nevas.

[ 3: 95CRO8, 4/4/97 Tr. at 157-160]. The Court finds that
defendants had a fair full opportunity to raise this argunent
before Judge Nevas. As the record reflects, defense counsel
failed to raise this argunment in their notion to vacate the order

of restitution and on appeal.

22Def endants did not object to the Special Mster’'s report
wi thin 15 days as required under D. Conn. L. Cv. R 28(f). Rule
28(f) states that "[t] he absence of a tinely objection shall be
sufficient grounds to confirmthe master’s report." Plaintiff’s
nmotion for confirmation of the Special Mster’s report was
granted over objection on March 3, 1999. [5:90Cv246, Doc. #645].
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At the sentencing hearing, Richard L. Thomas, an enpl oyee of
Nation Union, testified to the |losses suffered by National Union
in the amount of $5,150,493. [3:95CR98, 4/4/97 Tr. at 72-121].7%
Attorney Caro testified that Charles Guber’s affidavit showed
that the danages figure was significantly lower. Judge Nevas
ruled that M. Guber’s affidavit |acked credibility and deni ed
defendants’ request to continue the hearing to permt M. G uber
to testify. [See 3:95CR98, 4/4/97 Tr. at 165-167]. At the
damages hearing on April 18, 2001, Attorney Caro argued again
that M. Guber’s testinony was necessary but, neverthel ess, M.
Caro failed to bring M. Guber to the damages hearing to
testify. [4/18/01 Tr. at 18, 27-30]. The Court finds that
defendants had a full and fair opportunity to call M. Guber to
testify and to make this argunent before Judge Nevas and before
t he undersigned. > [See 4/18/01 Tr. at 22-23].

Plaintiffs for NCCI and National Union argue that the order

of restitution "should also result in an identical preclusive

2The Court notes that Attorney Caro’s statement that he did
not hear Richard Thomas’ testinony at the restitution hearing is
m st aken. See 3:95CR98, 4/4/97 Tr. at 119, 144-45; 4/18/01 Tr.
at 21].

24Nati onal Union correctly pointed out at the hearing that,
al though M. Guber testified on behalf of defendants in the NCC
case in 1994, there was "no evidence at all that M. Guber has
anything to say about National Union. There never has been any
evi dence that he had anything to say about National Union.
There’s no affidavit fromhim There’ s no testinony about

National Union, . . . and [Attorney Caro] shouldn’'t be allowed to
suddenly bring this guy out of the woodwork at the final hour
here. . . ." [4/18/01 Tr. at 29].
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ef fect on defendant ESA because of the privity that exists
bet ween ESA and the two purported owners of ESA, Joseph Gall and
Thomas McLaughlin." [5:90Cv246 at 18; 3:93CVv2504, Doc. #191 at
12]. "ESA has never contested that ESA was in privity with
Joseph Gall or Thomas McLaughlin." [5:90Cv246, Doc. #714;
3: 93Cv2504, Doc. #194; 4/18/01 Tr. at 19]. Accordingly, danmages
wi |l also enter against ESA

This Court takes judicial notice of the evidence and
W t nesses presented before Judge Nevas at the sentencing and
restitution hearings and the Court’s prior determ nation of
restitution. The determ nation of restitution is "valid, final
and on the nerits." 18 Charles Alan Wight, Arthur R Mller &
Edwar d Cooper, Federal Practice and Procedure: Jurisdiction 84427
(2001). Defendants had a full and fair opportunity to litigate
damages at the sentencing and restitution hearings. Plaintiff’s
W t nesses were subject to cross-exam nation by defense counsel;
defendants’ civil attorney was present and testified. Defendant
Gall filed a notion to vacate the restitution order, and

appealed. U.S. v. @Gll, 211 F.3d 1 (2d Gr. 2000), cert. denied,

121 S.Ct. 836, reh’g denied, 121 S.C. 1430 (2001). Plaintiffs

have not sought to present any new wi tnesses or evidence in
support of their claimfor damages in these civil cases. Finally,
def endants do not dispute that ESA was in privity with Gll and
McLaughlin. The damages findings of Judge Nevas on restitution
are binding on the parties in these civil actions. Defendants are
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barred by the doctrine of res judicata fromrelitigating damges

t hat have al ready been decided in the crimnal proceeding.

CONCLUSI ON
Accordingly, the Magi strate Judge recomends that judgnent

shall enter in favor of the plaintiff in National Union Fire Ins.

Co. v. Enployee Staffing of Anerica Inc., 3:93CV2504(EBB), in the

amount of $5, 150,493, and in favor of the plaintiffs in NCO v.
Gall, 5:90Cv246(EBB), in the anpunt of $5, 147, 254.

Plaintiff’s Mdtion for Order Awardi ng Damages in the Anount
of $5, 147,254 [5:90CVv246, Doc. #708] is CRANTED. Plaintiff’'s
Motion for Order Awardi ng Damages [5:90Cv246, Doc. #710] is
GRANTED i n the anount of $5, 147, 254.

| T 1S FURTHER RECOMVENDED t hat the NCC plaintiffs and

Nati onal Uni on seek an order in aid of execution of the

restitution order in United States v. Gall, 3:95CR98( AHN), from

Judge Nevas. Any conflicting clains to the ownership of the
stock in ESA existing between Joseph Gall and Thomas MLaughlin
can be presented to Judge Nevas and litigated in that forum

Any objections to this recomended ruling nust be filed with
the Cerk of the Court within ten (10) days of the receipt of
this order. Failure to object within ten (10) days may precl ude

appellate review See 28 U S.C. § 636(b)(1); Rules 72, 6(a) and
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6(e) of the Federal Rules of G vil Procedure; Rule 2 of the Local

Rules for United States Magistrates; Snall v. Secretary of

HHS , 892 F.2d 15 (2d Cir. 1989)(per curiam; E.D.1.C V.
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Hillcrest Assoc., 66 F.3d 566, 569 (2d Cr. 1995).

ENTERED at Bridgeport this __ day of June 2001.

HCOLLY B. FI TZSI MMONS
UNI TED STATES MAG STRATE JUDGE
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