UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

J. Gary HENDERSON
v, E No. 3:00cv1517 (JBA)

FLOORGRAPHI CS, I nc.

MEMORANDUM OF DECI SION [ Doc. # 11]

Plaintiff J. Gary Henderson sued his forner enployer,
def endant FLOCRgr aphics, Inc. (“FLOORgraphics”), claimng that he
was term nated w thout cause on July 2, 2000, and that
FLOORgr aphi cs has since refused to pay himhis base conpensati on,
bonus comm ssions, benefits, stock options and severance pay.
Plaintiff also seeks a declaratory judgnent that no non-
conpetition agreenent exists between himand FLOORgraphi cs.

Currently pending is defendant’s notion to dism ss under the
doctrine of forum non conveniens [Doc. # 11]. According to
def endant, because the transactions underlying the conplaint in
this action occurred in New Jersey and are the subject of a
pendi ng New Jersey state court action, “the bal ance of public and
private interests strongly favors the existing New Jersey state
court as a forum and the Conplaint should therefore be dism ssed
under the doctrine of forumnon conveniens.” Doc. # 11, at 1.
For the reasons discussed bel ow, defendant’s notion is DEN ED.

Backgr ound

Def endant’ s New Jersey conpl aint alleges that Henderson is



a citizen of New Jersey, and seeks a declaratory judgnent that
“no severance, stock options, performance options, benefits
and/ or other sunms are due to [ Henderson]; that [Henderson’ s]
demands therefore are unlawful, and |ack any |egal or contractual
basis, and a declaration of the parties’ rights under the
enpl oynent agreenent(s).” Def. Ex. A at § 6. The New Jersey
conplaint also clains that Henderson has breached his fiduciary
and contractual obligations to FLOORgraphics and tortiously
interfered with its current and prospective business
opportunities and contractual rights by disclosing confidential
information, threatening to interfere with FLOORgraphics’
busi ness, seeking to induce its enpl oyees to abandon enpl oynent,
and neeting wth FLOORgraphics’ conpetitors. The New Jersey suit
was filed in Superior Court on August 10, 2000, at 3:14 p.m

Plaintiff filed the conplaint in this action that sanme day,
at 4:00 ppm Plaintiff’s federal conplaint alleges that
def endant term nated hi mw t hout cause on July 2, 2000, and that
FLOORgr aphi cs has since refused to pay himhis base conpensati on,
bonus comm ssions, benefits, stock options and severance pay, to
whi ch he was entitled or would have becone entitled had he not
been unlawfully termnated. |In addition, plaintiff requests
declaratory relief that no non-conpetition agreenent exists
bet ween hi m and FLOORgraphics. The basis for this Court’s
jurisdiction is diversity; plaintiff clains that he is a citizen
of Connecticut, and it is undisputed that FLOORgraphics’
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princi pal place of business is in New Jersey.

Plaintiff asserts -- and the Court agrees -- that this
action and the New Jersey state court action are not identical,
as he seeks “damages for conpensation, equity and benefits, for
wrongful term nation of his enploynment contract, for fraud and
m srepresentation, and for a declaratory judgnment that no non-
conpet e agreenent exists between Henderson and Fl OORgr aphics,”
based on events that occurred prior to his termnation, while
FLOORgr aphi cs’ state court action seeks “damages for the alleged
actions of Henderson since his enploynment with FLOORgraphics
termnated.” Doc. # 14, at 5.

Di scussi on

There are three possible avenues for evaluating the
propriety of venue under federal law 28 U . S.C. § 1406(a), 28
U S. C 1404(a), and the common | aw doctrine of forum non
conveni ens. Under 8§ 1406(a), “the district court of a district
in whichis filed a case |aying venue in the wong division or
district shall dismss, or if it be in the interest of justice,
transfer such case to any district or division in which it could
have been brought.” Section 1404(a), in contrast, applies in
t hose circunstances where venue is proper in the district in
whi ch the case is brought, but transfer to another federal
district court in which the case could originally have been

brought woul d serve “the conveni ence of parties and w tnesses, in



the interest of justice.” Finally, the doctrine of forum non
conveniens permts a court to dismss a case over which it has
jurisdiction, where factors of conveni ence and justice
denonstrate that the case should proceed in an alternative, non-

federal forum See Gulf QI Co. v. Glbert, 330 U S. 501 (1947);

Wwa v. Royal Dutch Petroleum Co., 226 F.3d 88, 100 (2d G r

2000); @uidi v. Inter-Continental Hotels Corp., 203 F.3d 180 (2d

Cir. 2000).

FLOORgr aphi cs does not claimthat venue is inproper within
the nmeaning of 28 U S.C. 8§ 1406(a). See Doc. # 12, at 8. It
al so does not pursue a transfer under § 1404(a). According to
def endant, 8 1404(a) “cannot apply to the circunstances of this
case: while New Jersey is the preferred forum there is no
diversity of citizenship between the parties, no federal
guestion, and hence no subject matter jurisdiction in the federal
court in New Jersey.” Doc. # 12 at 8. Thus, defendant argues,
because the federal transfer statute does not apply, this action
shoul d be di sm ssed under the common-|aw doctrine of forum non
conveni ens.

| f the Court |acks diversity jurisdiction, however, the
appropriate renedy is a dismssal for lack of jurisdiction. As
the Supreme Court has noted, “the doctrine of forum non
conveni ens can never apply if there is absence of jurisdiction or

m st ake of venue.” @lf Gl Co., 330 U.S. at 503. Because this

Court’s jurisdiction has been challenged, albeit indirectly, the
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Court first proceeds to determ ne whether there is a basis for
federal jurisdiction over this action. Next, the Court turns to
the question of the available renedy for the allegedly
i nconveni ent forum

Plaintiff’s conplaint alleges that he is a Connecti cut
citizen. Plaintiff has submtted a sworn affidavit stating that
he has owned his hone in Ridgefield, Connecticut for over 17
years, votes in R dgefield, pays state and federal taxes there,
and his children have attended school there. He also states that
al t hough he owns a vacation property in Surf Cty, New Jersey, he
spends limted tinme there during the summer with his wfe.
Def endant has not offered any evidence controverting this
affidavit. Plaintiff’s conplaint further alleges that the anount
in controversy “exceeds $5, 000,000.” Compl. T 2.

A party's citizenship for purposes of the diversity statute,

is a mxed question of law and fact. See Palazzo v. Corio, 232

F.3d 38, 42 (2d Gr. 2000). “An individual's citizenship, within
the neaning of the diversity statute, is determ ned by his

domcile.” |d. (citing Linardos v. Fortuna, 157 F.3d 945, 948

(2d Cr. 1998)). Domcile is defined as “the place where a
person has his true fixed honme and princi pal establishnment, and
to which, whenever he is absent, he has the intention of
returning.” 1d. at 948 (internal quotation marks omtted). A

person has only one domcile at any given tinme. See Rosario v.

INS, 962 F.2d 220, 224 (2d Cir. 1992). Under this standard, it
5



is clear that plaintiff is domciled in Connecticut, not New
Jersey. Accordingly, the Court has diversity jurisdiction over
this action. See 28 U. S.C. § 1332.

Thus, contrary to defendant’s assertion, transfer to New
Jersey pursuant to 8 1404(a) woul d provide an avail abl e renedy
for the allegedly inconvenient forum?! However, defendant argues
that the forum non conveni ens anal ysis may be applicabl e where
the proposed alternative forumis donestic state court, even

where transfer to federal court is available. See, e.q., Capital

Currency Exchange, N.V. v. National Westm nster Bank PLC, 155

F.3d 603, 607 (2d Cir. 1998) (“Section 1404(a) thus suppl anted

t he common | aw doctrine of forum non conveniens for transfers
between United States district courts. Section 1404(a) does not
apply in cases where the purportedly nore convenient forumis not

a United States district court. I n such cases, al npst al ways

i nvolving foreign countries, the common | aw doctrine of forum non

conveniens still governs.”) (enphasis added); TUC El ectronics,

Inc. v. Eagle Telephonics, Inc., 698 F. Supp. 35, 37 (D. Conn.

1988) (“even if venue is properly laid in a particul ar federal

Def endant does acknow edge that 8§ 1404(a) applies in the
event the Court has diversity jurisdiction, but contends that
transferring the case to federal district court in New Jersey
pursuant to 28 U.S.C. 8§ 1404(a) would result in “further
inefficiency and duplication of effort.” Doc. # 12, at 9. As it
is clear to the Court that defendant is solely interested in a
di smssal of this action, the Court construes defendant’s notion
as disclaimng any interest in a transfer to federal court in the
District of New Jersey pursuant to § 1404(a).
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district court, where factors of conveni ence and justice suggest
that the case should proceed in a state or foreign court (i.e., a
non-federal forum), the action nmay be dism ssed under the comon-
| aw doctrine of forum non conveniens”); 15 Wight, Mller &

Cooper, Federal Practice and Procedure, Cvil 2d § 3828, at 279-

80 (“The doctrine of forumnon conveniens has only a limted
continuing vitality in federal courts. |If the nore convenient
forumis another federal court, since 1948 the case can be

transferred there under 8 1404(a) and there is no need for

dismssal. It is only when the nore convenient forumis in a
foreign country -- or perhaps, under rare circunstances, in a
state court or a territorial court -- that a suit brought in a

proper federal venue can be dism ssed on grounds of forum non
conveni ens.”) (enphasis added).

Cases are dism ssed for forum non conveni ens grounds where,
notw t hstandi ng the substantial deference given to plaintiff’s
choice of forum after balancing “the private interests of the
parties in maintaining the litigation in the conpeting fora and
any public interests at stake, [the defendant establishes] that
the pertinent factors ‘tilt strongly in favor of trial in the

foreign forum’” Wwa, 226 F.3d at 100 (quoting R_Maganlal &

Co. v. MG Chem Co., 942 F.2d 164, 167 (2d Gir. 1991)).

Conveni ence to the parties, |location of witnesses and docunents,
and whet her there is an “obviously better suited foreign forum
for the adjudication of the dispute,” are all relevant factors to
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consider. 1d. at 107. As geographical |ocation plays a primary
role in determ ning conveni ence, where the allegedly nore
convenient forumis another state, rather than a foreign country,
di sm ssal on forum non conveni ens grounds woul d not appear to be
necessary because transfer to a federal district court would
provide a sufficient renmedy, unless the federal court would | ack

jurisdiction over the action. See N eves v. Anerican Airlines,

700 F. Supp. 769, 771 (S.D.N. Y. 1988) (“since the enactnent of 8§
1404(a) of Title 28 of the United States Code, the courts have

universally held that if the forumis found to be inconvenient,

the renedy is transfer and not dism ssal”); Chance v. E.I. Du

Pont De Nemours & Co., 371 F. Supp. 439 (E.D.N. Y. 1974) (where

transfer to federal districts where incidents giving rise to
| awsuit occurred is possible, the nore drastic action of
di smi ssal on forum non conveniens grounds is inappropriate);

Doran v. City of Clearwater, 814 F. Supp. 1077, 1078 (D. Fl a.

1993) (rejecting argunent that forum non conveni ens all owed
di sm ssal of case where alternative forumwas state court because
“[t]he field of that doctrine is now entirely occupi ed by 28

U S C 8§ 1404(a)”). But see Kettenbach v. Denpul as, 822 F. Supp.

43, 45 (D. Mass. 1993) (citing the need for flexibility, and
concl uding that “the forum non conveni ens doctrine is avail able
as a matter of law to a defendant who seeks . . . a dism ssal
[where the alternative forumis a state court],” but noting “that
as a practical matter the great majority of such novants wll be
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unabl e to satisfy the requisite bal ancing test when the
alternative forumis across town, rather than across the country
or international borders”).

Recogni zi ng that 8§ 1404(a) provides a renmedy under such
ci rcunstances, recent case |aw casts serious doubt on the
viability of dismssals for forumnon conveni ens grounds where
the alternative forumis a donmestic state court rather than a
foreign country. For exanple, the Suprene Court has observed in
dicta that “[a]s a consequence [of the enactnent of 8§ 1404(a)],
the federal doctrine of forum non conveni ens has conti nuing
application only in cases where the alternative forumis abroad.”

Anerican Dredging Co. v. Mller, 510 U S. 443, 449 n.2 (1994);

accord DDRienzo v. Philip Servs. Corp., 232 F.3d 49, 56 (2d Cr

2000) .

Def endant relies on TUC Electronics, Inc., 698 F. Supp. at

37, in which the court dismssed the case, a breach of contract
action, on the grounds of forum non conveni ens, notw thstanding
plaintiff’s argunent that the case should be transferred from
district court in Connecticut to federal district court in New
York under 8 1404(a) if the court found that New York was the
appropriate forum In that case, however, the court expressly
hel d that sole basis for the dismssal was the fact that the
contract at issue contained an express forum sel ection provision
that required the action to be brought exclusively in the state
courts of New York. 1d. at 40 &n.7. To give effect to that
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provision, the court held that the case should not be transferred
to federal district court in New York, and that dism ssal was
therefore the appropriate renedy. As there is no such
contractual provision at issue here, the Court finds TUC

El ectroni cs easily distinguishable.

In N eves, the Southern District of New York confronted a
simlar issue, where the plaintiff in that case brought a
subsequent action in state court in Puerto Rico after filing suit
in federal court in New York, and the defendant noved to dism ss
the federal suit for forum non conveni ens grounds, arguing that
t he pendency of the state court action provided a nore conveni ent
forum The court rejected this argunent:

The Court notes that “pendency of an action in the state
court is no bar to proceedi ngs concerning the sane matter in
t he Federal court having jurisdiction....” Colorado R ver
Water Conservation District v. United States, 424 U. S. 800
(1976). A party may bring suit in both a state and federal
court. Therefore, the fact that plaintiff has brought a
subsequent suit in Puerto Rico, in and of itself, is not
grounds for dismssal. The Court finds the doctrine of
forum non conveni ens inapplicable in the case at bar and
defendant's notion to dism ss on forum non conveniens
grounds i s hereby denied.

700 F. Supp. at 771.2

This Court finds this reasoning persuasive. The nere
exi stence of the New Jersey state court action is an insufficient
basis to warrant dism ssal of plaintiff’s action in this case.

Accordingly, to the extent that defendant finds Connecticut an

2The court then granted the defendant’s alternative notion
to transfer pursuant to 8§ 1404(a). See 700 F. Supp. at 772-74.
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i nconveni ent forum for adjudication of this dispute, its renmedy
is a transfer pursuant to 8 1404(a). However, as previously
not ed, defendant does not seek a transfer, and has placed all its
eggs in the dismssal basket.?

Concl usi on

For the reasons discussed above, defendant’s notion to

dism ss this case on forum non conveni ens grounds [Doc. # 11] is

DENI ED.

I T IS SO ORDERED

Janet Bond Arterton, U S. D.J.
Dat ed at New Haven, Connecticut, this ___ day of July, 2001.

3The Court al so notes that even if dism ssal were an
avai |l abl e renedy, under the facts of this case, defendant has not
met its “heavy burden” of showing that the “pertinent factors
tilt strongly in favor of trial in the foreign forum” Wwa, 226
F.3d at 100. New Jersey is not prohibitively far from
Connecticut, the events giving rise to this action occurred in
both New Jersey and Connecticut, docunents and w tnesses are
| ocated in New Jersey, Connecticut and other states, and this
Court is certainly able to apply New Jersey law to the enpl oynent
agreenent; indeed, the Court notes that the stock option
agreenent requires application of Pennsylvania |law, and thus the
New Jersey courts will not be applying the law of their forum
either. These factors would simlarly counsel against transfer
pursuant to § 1404(a).
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