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UNITED STATES OF AMERICA,
Defendant.

SUBSTITUTE RULING ON PLAINTIFF'SPRIVILEGE CLAIM

The United States seeks to discover 139 documentsthat TIFD I[11-E Inc. (*TIFD”) contends
are privileged. The government argues that many of those documents contain no legal advice, that
some have been disclosed to third parties, and that, in any event, dl privilege with respect to those
documents has been waived because TIFD has put the advice of its counsd “at issue” TIFD responds
that al documents contain legd advice, that its disclosuresto third parties are privileged under the
“common interest” rule, and that it has not put at issue the advice of its counsd. Would that the matter
were as Smple as ether party clams. Asit turns out, some of the documents are privileged, some are
not, and many | smply cannot tell on the present record.

l. Background

Few background facts are relevant to the current issue and, truth be told, few facts are known
to the court.

In 1993, Generd Electric Capitd Corporation (“GECC”) engaged in atransaction with a
number of foreign banks that resulted in the creation of the Castle Harbor commercid aircraft leasing

partnership. The United States believes this transaction was a sham —that it had no purpose other than



avoiding the payment of taxes. TIFD, of course, argues that the transaction had a legitimate business
purpose.

Over the past two years, the government has conducted extensive discovery, including over
twenty depositions and production of some 17,000 documents. The start of trid now looms, and the
parties have digtilled their discovery disputes to afight over 139 remaining documents thet the
government, contrary to TIFD’ s assertions, believes are discoverable. The disputed documents, aong
with a privilege log, were submitted to the court for in camera review. Briefing on the relevant legd
issues followed.

. Discussion

A. At-Issue Forfeiture

The principa dispute between the parties is whether TIFD has forfeited its clam of privilege by
putting & issue the advice of itslegd counsd.

“It iswdl established doctrine that in certain circumstances a party’ s assertion of factua clams
can, out of congderations of fairness to the party’ s adversary, result in the involuntary forfeiture of

privileges for matters pertinent to the clams asserted.” 1n re Grand Jury Proceedings John Doe Co.,

350 F.3d 299, 302 (2d Cir. 2003). The doctrine isintended to prevent a party from selectively

invoking the attorney-client privilege to the detriment of its adversary. United Statesv. Bilzerian, 926

F.2d 1285, 1292 (2d Cir. 1991). The fundamental question is whether in a given case fairness requires
the disclosure of otherwise privileged information. John Doe Co., 350 F.3d at 302.
The government’ s argument in this case is that “[i]t is inherently unfair for the plantiff to produce

documents or provide testimony to support a business purpose for Castle Harbour and, at the same
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time, withhold documents, ether in their entirety or partidly, on the basis of privilege, which relate to
another purpose for Castle Harbour, tax avoidance” (Def.’sMem. at 3)) Asexemplary of this
unfairness, the government points to a redacted copy of a PowerPoint dide. The didewas originaly
presented to GECC as part of the Castle Harbour proposa. The government arguesthat it isunfair to
dlow TIFD to present, through this dide, evidence of a business purpose, without alowing the
government to discover the redacted portion that may indicate a different intent.  In other words,
argues the government, TIFD, having put some of itsintent at issue, must disclose dl documents
relevant to that intent.

Assuming that TIFD has put itsintent “at issue,” afact that is not entirely clear at this point, thet
aone would not forfet the attorney-client privilege. If smply placing intent a issue forfated the
attorney-client privilege, most crimind defendants would find the privilege worthless. That, however, is
not the law. Fairness does not require that Smply because a party places its motivation at issue, the
party isrequired to disclose dl communications with counsd that may bear on that motivation. Rather,
the ruleisthat aparty may not attempt to demondtrate intent (or any fact, for that matter) by selectively
reveding communications with counse or by making assartions that can only be confirmed by reviewing

privileged communications. See, e.q., Sanofi-Synthelabo v. Apotex, Inc., 299 F. Supp. 2d 303

(SD.N.Y 2004) (reveding part of aprivileged communication concerning reasons for cancelling patent
clams, forfeited the privilege with respect to the remainder of the privileged communication); Pitney

Bowes, Inc. v. Mestre, 86 F.R.D. 444 (S.D. Ha 1980) (holding privilege forfeited when privileged

communications offered the only source of direct proof of issue raised by plaintiff). TIFD has not done

ether of these things.



TIFD has produced documents responsive to the government’ s requests. It has withheld or
redacted those documents, or parts of documents, that reflect legal advice or the seeking of lega
advice! It has not argued that it acted on the advice of counsdl. It has not argued that it acted on the
basis of some motivation that can only be fathomed by the ingpection of privileged communications. It
has not disclosed some advice of counsdl while withholding other advice.

The government apparently has received dl non-privileged evidence concerning TIFD’ s intent —
no more and no less. It isfree to use this evidence or other evidence to rebut TIFD’s contentions. The
issue of TIFD’ sintent is not one that requires review of privileged communications. The mere fact that
the government would dso like to use TIFD’ s privileged communications in support of its case, does
not make withholding those documents unfair. Thereis smply no authority for the propogtion thet a
privilege isforfeited solely because information protected by it might disprove the case of the party
claming the privilege. Accordingly, even if TIFD has placed itsintent at issue, thet is not the same as
placing the advice of its counsd at issue and so does not work aforfeiture of the attorney-client
privilege.

In short, there is no unfairness to the government in dlowing the attorney-client privilegeto
remain undisturbed.

B. Common Interet Rule

Two of the documents a issue are communications from counsd for one of the foreign banks

involved in the transaction to GECC' s counsd. TIFD clamsthat these communications are privileged

1 With the possible exceptions noted below concerning “common interest” and business advice,
my in camera review confirms that thisiswhat TIFD has done.
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under the common interest rule.
The common interest rule extends the attorney client privilege to privileged communications

reveded to athird party who shares a common legd god with the party in possession of the origind

privilege. United States v. Schwimmer, 892 F.2d 237 (2d Cir. 1989). The parties need not be actively
involved in litigation; they must, however, demongrate cooperation in formulating a common legd
drategy. Inre FTC, 2001 WL 396522, *3 (S.D.N.Y. Apr. 19, 2001) (citing Bank Brussels L ambert

v. Credit Lyonnais (Suisse) SA., 160 F.R.D. 437, 446 (S.D.N.Y. 1995)). The rule does not

encompass a joint business strategy that merely happens to include as one of its eements a concern
about litigation. 1d.

Hereit gppears that GECC and the foreign bank were involved in a business relationship.
Though this relationship may have lead to concern about litigation, dl the indications are that the parties
worked together towards abusiness, and not alegd, goal. Moreover, even if the parties shared lega
concerns, the communications at issue are not about those concerns. If anything, the lettersin question
gppear to be arms length, possibly even adversarid, communications. Accordingly, the common
interest rule does not apply and any privilege with respect to the contents of those documents has been
waived.

C. Business Advice

With respect to anumber of the documents, there is Smply not enough information for me to
determine whether the materids withheld are purdly business related or were provided to counsd in
order to procure legd advice. As| informed the parties during our recent phone conference, | will

await further factua support from TIFD for its clam of privilege before ruling on the privilege issues
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raised by those documents.



IIl.  Concluson

For the reasons given, TIFD is ordered to turn over documents 894 (Bates P001416-17) and
895 (Bates P001418) because any privilege with respect to the contents of those documents has been
waived by disclosure to athird party. | do not, at thistime, order the production of any other
documents, though | ask that, consistent with this ruling, both sides continue to engage in agood faith

attempt to resolve any disputes concerning the few remaining documents.

It is so ordered.
Dated a Bridgeport, Connecticut, this 15" day of July 2004.
/s Stefan R. Underhill

Stefan R. Underhill
United States Didtrict Judge




