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| nt roducti on

Plaintiffs, forty-eight Pirelli Arnstrong Tire Corp
retirees and their spouses, have sued their forner enpl oyer,
Pirelli Tire LLC (“Pirelli”) under the Enployee Retirenment |ncone
Security Act of 1974 (“ERISA"), 29 U.S.C. § 1132(a)(1)(B)
seeking reinstatenent of alleged “vested,” or non-forfeitable,
retiree nedical benefits that were reduced or elimnated by
Pirelli on April 1, 1993 and paynent of their out-of-pocket
expenses for benefits withheld since 1993.! Alternatively,
plaintiffs claimthat if they are not entitled to these benefits
under the terns of their retiree benefits plan, Pirelli breached
its fiduciary duty to provide themw th truthful, accurate
i nformati on about the plan, in violation of ERISA 29 U S.C. 8§
1132(a)(3). Plaintiffs further claimthat defendant is estopped
from denyi ng benefits based on its past representations to
plaintiffs and their reliance on those prom ses.

Plaintiffs Dom ni ¢c Annatone, Janmes MEl hannon, WIIliam

Pirelli purchased Armstrong Tire Corp. in 1989, after which Armstrong
became known as Pirelli Arnmstrong Tire Corp. For purposes of this ruling,
reference to “Arnmstrong” or “Pirelli” depends on the time period at issue.
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McMunn, Al exander Mnko, Jr., John Taylor, Melton Wil ker and
Billy Young have noved for summary judgnent on liability [Doc. #
76]. Defendant Pirelli has cross-noved for sunmary judgnment

[ Doc. # 69], asserting that the retiree nedical benefits were not
vested, there was no violation of fiduciary duty under ERISA, and
prom ssory estoppel does not apply.

Al t hough an enpl oyee’s nedi cal benefits plan ordinarily can
be changed during the course of retirenment, a prom se of non-
forfeitable or vested benefits made through use of | anguage
guar anteei ng that nedical benefits wll be provided unchanged by
the conpany for the lifetine of a retiree is enforceable.

Because a benefits plan cannot be anended through infornma
comuni cations, and anmendnents to the plan will be consi dered

bi ndi ng only where nmade at the sane |level of formality as the
plan itself, usually such a prom se of vested benefits nust be
contained within the plan itself. However, the obligations

i nposed by the fiduciary relationship between the enpl oyer and
the beneficiaries prohibits the enployer from making materi al

m srepresentations to beneficiaries about the terns of their
benefits plan. Therefore, while informal comrunications cannot
alter the terns of a formal ERI SA plan, where a person acting in
a fiduciary capacity conveys m sl eading or inaccurate materi al
information to the plan beneficiaries, that conduct nay give rise
to liability under ERI SA

This case involves the intersection of these two fundanenta
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principles of ERISAlaw. It is undisputed here that plaintiffs
were consistently told by Arnstrong over a period of thirty years
t hat woul d have nedi cal benefits from“wonb to tonb,” and that
their benefits would be the sanme in retirenment as during
enpl oynment. Moreover, the undi sputed evidence presented to the
Court clearly shows that when these prom ses were nmade, Arnstrong
and later Pirelli had every intention of continuing to offer
retiree nmedical benefits consistent with past practice until
1993, when, faced with rising costs of nedical insurance and
i ncreasi ng econom c problens, Pirelli conditioned continuation of
retiree nmedical insurance on retiree contribution to prem uns and
i ncreased deductibles, and elimnated the prescription drug pl an
and the subsidy for Medicare Part B prem uns.

The first issue presented by these cross-notions
is whether Arnstrong legally obligated itself to providing these
benefits for the duration of the retirees’ and their spouses’
lifetimes, or whether it retained discretion to change or
termnate the benefits plans. Answering this question requires
the Court to determ ne which docunents constitute the rel evant
benefit plans, and whether the benefit plans contain | anguage
promsing lifetine, non-forfeitable benefits. Plaintiffs’ breach
of fiduciary duty and estoppel clains, in turn, require analysis
of the prom ses or representations made by Arnstrong or Pirell
to the plaintiff retirees, and whether these plaintiffs
reasonably relied on those promses to their detrinent.

4



1. Factual Background

The foll ow ng undi sputed factual description of the
docunents describing the benefits applicable to the plaintiffs is
taken fromPlaintiffs’ Statenent of Undi sputed Facts, Plaintiff’s
Local Rule 9(c)(2) Response to Defendant’s Statenent of
Undi sputed Facts, Defendant’s Statenent of Undisputed Facts, the
Decl arati on of Sherwood Wl ard, and Defendant’s Local Rule
9(c)(2) Response to Plaintiffs’ Statenent of Undi sputed Facts.?

Plaintiffs and defendant agree that the governing nedi cal
benefits plan for each plaintiff is the plan that was in effect
as of the date of retirenment. Plaintiffs accordingly can be
categorized into two classes: those who retired prior to January
1, 1985, who were not required to make any co-paynment or
deducti bl e paynent toward their nedical insurance, and those who
retired after defendant instituted the $100 single/ $200 fam |y

deducti bl e effective January 1, 1985.

2Plaintiffs object to defendant’s reliance on Sherwood Wllard's
declaration as basis for its statement of undisputed facts of events that
occurred prior to Decenber 1991, the date WIlard becane enployed by Pirelli.
However, W llard s declaration is based on his know edge of Pirelli docunents
relating to enpl oyee benefits, and such docunents are within his direct
control and can be authenticated as genui ne busi ness records, under F.R E
803(6). The statement of undisputed facts therefore is adequately supported
to neet the requirenents of Fed. R Cv. P. 56 and the Court considers it as

part of the record for ruling on the pending cross-notions.
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A. Retiree nedical benefits

1. Pre- 1985 Retirees

Plaintiff Dom nic Annatone retired in 1981, Janes MEl hannon
and Billy Young retired in 1983, and Melton Wal ker retired in
1984. Upon retirenent these four plaintiffs received nedical
i nsurance benefits with no deductible or retiree contribution
until the changes in 1993.

Prior to early 1981, enployees were covered under two
Connecticut General (“CG) insurance policies which provided
certain nedical benefits to enployees, including ngajor nedical
coverage. The CG policies defined “enployee” to “include a
retired Enpl oyee who was insured under the policy on the day
prior to his retirenent.”® 1In the section titled “Term nation of
| nsurance,” those policies also provided that “[i]f an Enpl oyee’s
Active Service term nates because of retirenment, the insurance,
other than Maternity Expense Benefits and Qobstetrical Expense
Benefits, will be continued, during the period the Enpl oyee
remains retired, until the Policyhol der ceases to pay prem uns
for the Enpl oyee or otherw se cancels the insurance.”* A
separate section titled “Di scontinuation of the Policy,” provides
in part that “the Policyhol der may discontinue this policy as of

any Prem um Due Date by giving the I nsurance conpany witten

SWllard Dec., Exs. C, H.

‘1d.



notice in advance of that date.”®

Summary Pl an Descriptions (“SPDs”) describing the terns of
these CG policies were prepared by CGin 1976, follow ng the
enactnment of ERISA. The first SPD, effective Cctober 1, 1976,
states that “if you retire, your Life Insurance and your Medi cal
Care benefits will be continued until the enployer stops paynent
of premuns for you. . . . The insurance for a famly nenber
term nates when your insurance term nates, or when the famly
nmenber is no |onger eligible, whichever happens first.”® The
second SPD, effective January 1, 1981, contains virtually
i dentical |anguage. The insurance certificate issued by CG
describing these policies included retired enpl oyees within the
definition of “enployee” and provided that nedical insurance
“Wll be continued until the date on which the Policyhol der
ceases to pay premuns for the enpl oyee or otherw se cancels the
i nsurance. "’

In February 1981, Arnstrong converted to a self-insured
arrangenment under which CG adm ni stered the plan and nade benefit
paynents froma revol ving Arnstrong bank account.® The policy in

effect at this tine continued to define “enployees” to include

5Id. at PT002600.
W llard Dec. Ex. D, at PT00073.
"Wllard Dec. Ex. G at 423, 453

8See Pl.’s Ex. 34 at 110006-13.



“retired enpl oyees who were insured under the policy on the day
prior to his retirenent.”® Thus, in retirenent, plaintiffs
Annat one, MEl hannon, Young and WAl ker were covered under the
terms of the CG policy governing the self-insured plan. None of
the CG policies or the SPDs expressly stated that nedical
benefits were non-forfeitable or would continue for the lifetine
of the retired salaried enployees. On the other hand, neither
the policies or the SPDs issued during the relevant tinme period
cont ai ned an express statenent that Arnstrong reserved the right
to nodify or termnate the plan benefits at any tine.

In addition to the CG policies, SPDs and the insurance
certificates, Arnstrong prepared Personnel Policy D rectives
(“PPDs”) to be used by personnel managers as a reference when
advi si ng enpl oyees about their benefits.® The 1976 PPD was sent
by the Vice President of Personnel and Enpl oyee Relations, G R
MIlar, to officers, directors and plant managers with an
attached note stating that “Enployee Relations at all |ocations
is responsible for communi cating these changes to all covered
enpl oyees. "' The PPDs were kept at the personnel office at each
pl ant, and enpl oyees were permtted to take the books honme to

famliarize thenselves with the terns of the plan.

°ld. at 110003.
10See PI.’s Statement of Undisputed Facts, at Y 325, 326.

11p 's Ex. 4.



The PPD issued in 1976 provides that:
Enpl oyees who are retired by the Conpany . . . shal
continue to receive the benefit described in this Policy.
The surviving spouse of an Enployee who is retired by
the Conpany on or after the effective date of this Personnel
Policy Directive, provides such spouse, as of the date of
death of such retired forner Enployee was covered for these
benefits as an eligible dependent, shall continue to be
eligible to receive such benefits to the earlier of the date
of death or remarriage. '?
There is no | anguage in the 1976 PPD reserving the right to
Arnmstrong to change or term nate benefits, except “[t]he Plan as
descri bed above nay be appropriately nodified where necessitated
by federal or state statute or regulation.”?3
The 1976 PPD was in effect until 1984, when Arnstrong
changed its benefits plan. However, additional PPDs governing
retirees were pronulgated during that tine period. In 1980, a
PPD for term nated sal ari ed enpl oyees was issued.™ This PPD
states that the follow ng benefits would be provided to retirees
followng normal or early retirenent: hospital, nedical and
surgi cal coverage; major nedical plan; prescription drug plan;
and |life insurance coverage.!® |f a pension-eligible enployee

di ed, his or her surviving spouse was provided with benefits “so

2Wllard Dec. Ex. E, at 12.

14See Def.’s 9(c)(2) Statement, at § 335.



long as they remain qualified as such.”! The 1980 PPD cont ai ned
no | anguage indicating the duration of benefits. As with the
1976 PPD, there also was no reservation of Arnstrong’s right to
change or term nate benefits.!® Finally, in 1982, Arnstrong
issued a PPD that nodified the 1980 PPD to include paynents for
Medi care Part B as an additional benefit to retirees.' The 1982
PPD, |ike the 1980 PPD, made no nention of duration and had no
reservation of rights.

Al t hough the benefits package for active salaried enpl oyees
changed in 1984, effective January 1, 1985 for those enpl oyees
who retired between January 1, 1984 and Decenber 31, 1984,
benefits for those salaried enployees who had retired prior to
January 1, 1984 were not changed, apart fromtwo m nor
nodi fications to the prescription drug plan.? Accordingly,
salaried retirees who had retired prior to January 1, 1984 were
covered under the pre-1985 Pl an descri bed above and di d not
receive informati on regardi ng the post-1984 changes for active
enpl oyees.

A certificate of insurance issued in 1988 applicable to

t hose sal ari ed enpl oyees who had retired before January 2, 1985

ee Pl."s Ex. 29.
20see Pl.'s Statenent of Undisputed Facts, at §f 317, 397.

2lsee Pl.’'s Statenment of Undisputed Facts, at § 390.
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expressly provided that “[t]he Plan Adm ni strator may change or
term nate benefits under the plan and may term nate the whol e

plan or part of it.”?

2. Post-1985 Retirees

In January 1984, effective January 1, 1985 for enpl oyees who
retired wthin this one year wi ndow, Arnstrong began requiring
paynment of a deductible and co-paynent for nedical insurance
under a new insurance plan called the “Famly Health Program ”?23
Plaintiffs John Tayl or, Al exander Monko and W I Iiam McMiunn
recei ved benefits under this plan and retired during this tine
peri od.

A docunent entitled “New Directions in Benefits Il for
Sal ari ed Enpl oyees Retroactive June 21, 1984” (“New Directions
I1”) was distributed to salaried enployees in June 1984.2* The
New Directions Il docunent described the new benefits package,
and i nformed enpl oyees that “[i]t is managenent’s intent to
continue these Plans indefinitely, but Arnstrong reserves the

right to change, nodify or discontinue any of the Plans at any

22\W|lard Dec. Ex. R at 76.

2ppparently, the CG policy in effect on January 1, 1985 is nissing from
defendant’s files, although defendant has submitted a CG insurance certificate
describing the details of the post-1984 program See WIllard Dec. Ex. N

241t is undisputed that this docunent failed to conmply with all the

ERI SA reporting requirenents to qualify as an SPD.
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tinme, giving due notice to Plan participants.”? The New
Directions Il docunent, unlike the earlier SPDs and CG policies,
did not define “enployee” to include retirees who were previously
covered under the policy. However, the “Term nation of benefits”
section of the CG insurance certificate in effect as of January
1, 1984 states that “[i]f your Active Service ends because you
retire: . . . your Mdical Insurance may be continued until your
Enpl oyer stops paying premuns for you. See your Benefit Plan
Adm ni strator for details.”?

Effective May 31, 1988, a new CG policy was issued after
Pirelli’s corporate predecessor bought Arnmstrong’s stock in
1989. %" Under this policy, Pirelli continued to require paynent
of deducti bl es and co-paynents, and CG continued to adm ni ster
the plan.?® The 1989 Sal ari ed Enpl oyee Benefits Handbook issued
by Pirelli describing, inter alia, the nedical benefits plan,
provided that “Pirelli Arnmstrong Tire Corporation reserves the
right, at its sole discretion, to nodify or termnate the plans
or policies at any tine.”?® |In the Table of Contents, the

Handbook |lists a section entitled “Term nati on of Benefits” and

W llard Dec. Ex. M at 30.
26p| .'s Ex. 39 at 160018.
27see Wl lard Dec. Y 18.
285ee Wllard Dec. Ex. Q

%W lard Dec. Ex. S, at A-2.
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notes that it was “to be issued at a |later date.”3° However, no
such section was ever issued. 3

Wi | e the deducti bl e anmount increased over tine from January
1, 1984 for active enployees, salaried enployees who retired
bet ween January 1, 1985 and January 1, 1991 were required to pay
the | owest | evel deductible and co-paynent toward the cost of
their nedical benefits during retirement. Plaintiff Tayl or
retired in 1985, and his deductible remained at the | owest |evel
until the changes in 1993 giving rise to this lawsuit.

In July 1990, facing financial problens, Pirelli determ ned
that it had to reduce its salaried workforce by approximately 10
percent.3 To achieve that goal voluntarily, Pirelli offered an
Opti onal Pensi on/ Severance Program (“OPS”). Two of the noving
plaintiffs, McMunn and Monko, retired under the OPS programin
1990. The OPS provi ded severance pay for participants eligible
for unreduced pensions or early retirenment, and credited
addi tional age and years of service to allow other participants
to qualify for unreduced pensions.®* The OPS plan stated that

OPS retirees would receive “the normal nedical, prescription

301 d.
3lgee W llard Dec. q 28.
32g5ee Pl.’'s Ex. 102.

33&
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drug, and life insurance benefits available to retirees.”3 As
noted, prior to 1991, retiree nedical benefits were provided at
t he | owest deductible paynment |evel, and included prescription
drug coverage with a one dollar co-paynent. For those OPS
retirees whose retirenment was deferred until 1991, the OPS pl an
provided that “the single/famly deductible under the nedi cal
plan will be $100/$200 during the individual’s retirenent.”3s
In a script prepared by Harol d Hoppert, the Vice President
of Human Rel ations, for use in presenting the OPS programto
human resources personnel, he enphasized that one of the benefits
of retiring under the OPS plan was to provi ded “added security”:
As an exanple, there are those who have expressed concern
about the revisions to the retiree nedical plan deductible
effective January 2, 1991. Qur plan affords many of you the
opportunity to act now to obtain a $100/$200 deducti bl e

during retirenment and not be affected by the upconi ng
changes in retirenent insurance. 3

Thus, when plaintiffs Monko and McMunn retired in 1990, they were
required to pay only a $100 single/ $200 fam |y deductible to

receive their nedical coverage.

B. Medi car e rei nbur senent

Starting in January 1, 1980, Arnstrong began a program by

34 d.

%51d. Salaried enployees who retired after January 2, 1991, not as part
of the OPS plan, were required to pay a higher deductible based on their nopst
recent salary. See Pl.’s Statenent of Undisputed Facts, § 318. This change
was applied prospectively only. 1d.

3P| .'s Ex. 48 at 250003 (enphasis added).
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which salaried retirees were reinbursed by Arnstrong for the cost
of Medicare Part B premuns which the retirees paid directly to
the governnment.® No SPD or witten policy was issued for the
retiree Medicare reinbursenent program Al noving plaintiffs
were covered by this programprior to the changes in benefits in
1993.

These Medi care rei nbursenment paynents were nmade from genera
corporate funds. No exercise of discretion as to eligibility or
anount was required, and paynents were nmade if the retiree was at
| east 65 years old.®*® The letter sent to retirees describing
this programstated that “[i]n order to receive this benefit, it
is only necessary that you conplete and return the attached form
to the Corporate Insurance Departnment along with a copy of your
Medi care Part “B” card(s).”% The application forns sent by
Arnstrong dated February 1983 unanbi guously state that “[p]aynent
of this benefit will continue during the pensioner’s lifetine.

In the event of the pensioner’s death, the spouse will continue
to receive benefit [sic] until his or her death or remarriage.”*°
Simlarly, the application forns sent out by Pirelli Arnstrong,

revi sed Novenber 1989, clearly state that “[t]his benefit is

37See W llard Dec. Ex. I.
385ee W llard Dec. at 9§ 35.
%%p| .'s Ex. 50.

0p| 's Ex. 51.

15



payable for the lifetinme of the retiree and/ or spouse.”*

The 1984 | nsurance Certificate describing the salaried
enpl oyees’ group insurance states that “If you remain in active
servi ce beyond age 65, you may elect to be covered for
Conpr ehensi ve Medi cal Benefits on the sane basis as any ot her
enpl oyee. You may el ect to continue nedical coverage under one
of two options. . . . 2. You may elect not to be covered for
Conpr ehensi ve Medi cal Benefits. Your nedical benefits would be

covered only from Medicare. The Arnstrong Rubber Conpany wl|

rei nburse vou for the cost of your Mdicare Part B coverage.”?*

Further, a Personnel Policy Drective (“PPD') effective August 1,
1982 applicable to salaried enployees lists Medicare Part B

prem uns as one of the conpany-paid benefits provided to

enpl oyees who | eave the conpany through normal or early

retirenment.

C. Prescription drug pl an

From 1976 through 1992, Arnstrong, and then Pirelli,
provi ded prescription drug coverage to both sal ari ed enpl oyees

and retirees, admnistering the coverage contractually through

4P s Ex. 52.
42Wllard Dec. Ex. N, at PT002882 (enphasis added).

435ee W llard Dec. Ex. K, at PT001231
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i nsurance conpani es.* The only plan changes from 1976 t hrough
1993 were in the deductible anmount, which originally was $1.00
deducti ble for each prescription. The deductible was raised to
$3.00 after January 1, 1985, and effective January 1, 1986, was
reduced back to $1.00.4 These changes applied to active and
retired enployees. Al noving plaintiffs were covered by this
prescription drug plan during their retirenent.

In 1977, effective Cctober 1, 1976, a SPD describing this
plan was filed with the Departnent of Labor in conpliance with
ERI SA. The 1977 SPD provided that “[i]f you qualify for such
benefits under the Retirenent Plan, your Prescription Drug
coverage will be continued after you retire, in accordance with
the Plan. It may be possible, too, for the benefit coverage to
conti nue on behalf of your surviving spouse and eligible
dependents after your death followng retirenment. Conplete
details are available fromthe Enploynent Benefits Adm ni strator
in your local Personnel/lndustrial Relations office.”* The 1977
SPD cont ai ned no durational |anguage stating that coverage woul d
continue until the death of the retiree or for the duration of
his/her retirenent. |In identifying the conpany’s

responsi bilities under the plan, the 1977 SPD expressly stated:

445ee W llard Dec. T 25.
45gee Wllard Dec. Exs. L, O P.

46\W | lard Dec. Ex. F, at PT000012.
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“3. The Conpany may anend the Plan if necessary. 4. The Conpany
may term nate the Plan; however, the Conpany intends to continue
the Plan.”#

Prescription drug coverage was also identified in the 1976
PPD as a salaried retiree benefit, and both the 1984 New
Directions Il brochure and the 1989 Enpl oyee Benefits Handbook
contain references to the prescription drug plan. As noted
previously, both these docunents al so contai ned express
reservations of defendant’s rights to anend or term nate the

pl ans.

[11. Discussion

A. Sunmmary judgnent standard

A court shall grant a notion for sunmmary judgnent under Fed.
R Cv. P. 56 "if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together wwth affidavits
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a matter
of law. "% The noving party bears the initial burden of
establishing that no genuine issue of material fact exists and

that the undi sputed facts show that she is entitled to judgnent

471 d. at PT00013.

48gj|ver v. Gty Univ., 947 F.2d 1021, 1022 (2d Cr. 1991).
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as a matter of law % |n determ ning whether a genuine issue of
material fact exists, a court must resolve all anmbiguities and
draw al | reasonabl e i nferences agai nst the noving party. %

Once this initial burden has been net, the non-noving party
must “go beyond the pleadings and by her own affidavits, or by
the 'depositions, answers to interrogatories, and adm ssions on
file," designate 'specific facts showi ng that there is a genuine
issue for trial."'”% A party seeking to defeat a summary
j udgnent notion cannot "rely on nere specul ation or conjecture as
to the true nature of facts to overcone the notion."% "Only
di sputes over facts that m ght affect the outconme of the suit
under the governing law will properly preclude the entry of
summary judgnent. Factual disputes that are irrel evant or
unnecessary will not be counted. "%

On cross-notions for summary judgnent “neither side is
barred fromasserting that there are issues of fact, sufficient
to prevent the entry of judgnent, as a matter of |law, against it.
When faced with cross-notions for summary judgnent, a district

court is not required to grant judgnent as a matter of |aw for

4%See Rodriquez v. City of New York, 72 F.3d 1051, 1060 (2d Gir. 1995).

50g5ee Matsushita Elec. Indus. v. Zenith Radio Corp., 475 U.S. 574, 587
(1986); Parker v. Colunbia Pictures Indus., 204 F.3d 326, 332 (2d Cr. 2000).

Slcel otex, 477 U. S. at 324.

S2lipton v. Nature Co., 71 F.3d 464, 469 (2d Gr. 1995) (quoting Kni ght
v. US FirelIns. Co., 804 F.2d 9, 12 (2d Gr. 1986)).

53 Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).
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one side or the other.”% "Rather, the court nust eval uate each
party's notion on its own nerits, taking care in each instance to
draw all reasonabl e inferences against the party whose notion is

under consi deration. "5

B. Recovery of Benefits Due under the Pl ans

Plaintiffs argue that by changing the nedical benefits
provided to salaried retirees in 1993, defendant viol ated ERI SA,
29 U.S.C 8 1132, by inproperly wi thholding benefits due to them
under the plans described above, and that they are entitled to
summary judgnent on this count because the plans unanbi guously
created a legally vested interest in these nedical benefits.

Def endant counters that it is entitled to sunmary judgnent on
this claimbecause, as a matter of law, the plans do not create
any vested rights.

Under ERI SA, enpl oyee wel fare plans, unlike pension plans,
are not required to vest, and absent any vesting termin the
pl ans t hensel ves, the enployer may unilaterally anend or
termnate a welfare plan at any tine.% By not statutorily

requiring vesting of nedical benefits, Congress has provided

S4Heublein, Inc. v. United States, 966 F.2d 1455, 1461 (2d Cir. 1993)
(citing Schwabenbauer v. Board of Educ. of O ean, 667 F.2d 305, 313 (2d Gir.

1981)).

55Schwabenbauer, 677 F.2d at 314.

565ee Anerican Federation of Grain Mllers, AFL-CIO v. |nternational
Mil tifoods Corp., 116 F.3d 976, 978 (2d Cr. 1997).
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enployers with flexibility to respond to unpredictable nmedica
i nsurance needs and costs. *’

On the other hand, if the enployer prom ses to provide
vested nedi cal benefits, such a promse will be enforced under
ERI SA as a plan term % \Were a plan docunment “unanbi guously
i ndi cates whether retiree nedical benefits are vested, the
unanbi guous | anguage shoul d be enforced.”% The Second Circuit
has held that “to reach a trier of fact, an enpl oyee does not
have to ‘point to unanmbi guous | anguage to support [a] claim It
is enough [to] point to witten |anguage capabl e of reasonably
being interpreted as creating a prom se on the part of [the
enpl oyer] to vest [the recipient’s] . . . benefits.”®

I n assessing whether an ERI SA plan contains a vesting term
this Crcuit has enphasized that extrinsic evidence such as
“informal communi cati ons between an enpl oyer and pl an
beneficiaries” cannot anmend an ERI SA pl an, “absent a show ng
tantanount to proof of fraud.”® This rule gives effect to

ERI SA's requirenent that plans and SDPs be the primary neans of

S’See id. (citing More v. Metropolitan Life Ins. Co., 856 F.2d 488, 492
(2d Gr. 1988)).

58see Schonhol z v. Long Island Jewi sh Medical Center, 87 F.3d 72, 77 (2d
Cr. 1996) (“nothing in ERI SA prevent[s] an enployer fromcontracting to vest
enpl oyee wel fare benefits”).

9wul ti f oods, 116 F.3d at 980.

801 d. (alterations in original) (quoting Schonholz, 87 F.3d at 78).

5IMbore, 856 F.2d at 492
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i nform ng beneficiaries and participants of their and their

enpl oyer’s rights and obligations under the plans.% However,
where an ERI SA plan is not pronul gated by neans of formnal
docunents, anendnents wi Il be consi dered bindi ng where nade at
the sane level of formality as the plan itself, and inform

pl ans are enforceable under ERISA if they neet certain
criteria.® Thus, enployers cannot strategically avoid ERI SA s
substantive requirenents by failing to conply with its procedural
requi renents.

The two questions that nust be answered then to determ ne
whet her any of the noving plaintiffs can denonstrate vested
rights in their retiree nmedical benefits are: what constitutes
the rel evant ERI SA plan applicable to each plaintiff, and whether

the terns of that plan provide for vested benefits.

1. Medi cal i nsurance benefits (pre-1985
retirees)
a. The ERISA Plan for pre-1985 retirees

Defendant clains that the Plan in effect for pre-1985

625ee i d.

635ee Schonholtz, 87 F.3d at 78.

64See Donovan v. Dillingham 688 F.2d 1367, 1372 (11" Gir. 1988)
(“because the policy of ERISAis to safeguard the well-being and security of
wor ki ng nen and wonen and to apprise themof their rights and obligations
under any enpl oyee benefit plan, see ERISA § 2, 29 U S.C § 1001, it would be
i ncongruous for persons establishing or maintaining informal or unwitten
enpl oyee benefit plans, or assumng the responsibility of safeguarding plan
assets, to circunvent the Act nerely because an adm ni strator or other
fiduciary failed to satisfy reporting or fiduciary standards”).
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retirees, applicable to plaintiffs Annatone, MEl hannon, Wl ker
and Young, consists solely of the CG policies and the rel evant
SPDs and i nsurance certificates. According to the defendant,
this case falls squarely within the Second Circuit’s holdings in

Moore, Miultifoods, and Joyce, and plaintiffs’ evidence of

i nformal comruni cations such as the PPDs and oral prom ses by
human resources enpl oyees cannot be used to create a binding
prom se to vest nedical benefits where none appears in the plan
docunents thensel ves. Relying on More, defendant argues that
the PPDs cannot be relied on as part of the ERI SA pl an docunents,
as they were sinply summaries of then-current benefits, rather
than part of the formal plan. Plaintiffs, in contrast, claim
that the Plan was an informal one conprised of the totality of
the CG policies, the SPDs, the certificates, the PPDs and

def endant’ s past practice and representations, whose collective
provi si ons denonstrate that nedical benefits vested at
retirenent.

In Moore, the conpany had provided i nformati on about its
benefits to enpl oyees through summary plan descriptions, as well
as filnmstrips, materials given to nmanagers to be used in
conjuncture with the filnstrips, articles in conpany newsletters
and letters and nenbs to active enpl oyees and retirees.® The

SPDs and the plan insurance policy contained a reservation of

65856 F.2d at 490.

23



rights; other informal communications including the newsletters
and filmstrips did not, and “occasionally described these
benefits as being for the enployee’s ‘lifetinme,” and ‘at no
cost.’"¢©¢

The plaintiffs in More had argued that, despite the
exi stence of SPDs containing an express reservation of the
conpany’s right to anmend or termnate the plan, the contract
bet ween the conpany and the retirees consisted of the totality of
t he representati ons and comuni cati ons nmade by the conpany. %’
The Second Circuit rejected that argunent on the grounds that it
“woul d underm ne ERI SA' s franmework which ensures that plans be
governed by witten docunents filed under ERI SA's reporting
requi renents and that SPDs, drafted in understandabl e | anguage,
be the primary nmeans of inform ng participants and
beneficiaries.”® The court also observed that the filnstrips
and letters containing statenments suggesting vesting of benefits
“did not purport to be conplete binding statenents of plan terns.
Wil e the use of |anguage such as ‘lifetime’ or ‘at no cost’
m ght conceivably create a triable issue of fact on a contract
theory, it does not constitute the type of m sl eadi ng behavi or

that woul d cause us to override plan docunents and SPDs created

66| g,
671d. at 491.

681 d. at 492.
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pursuant to ERI SA. "*®°

Plaintiffs here make no allegation of fraud or bad faith
triggering the Mbore exception. Instead, plaintiffs argue that
Moore is inapplicable because they are not seeking to anmend a
plan with extrinsic evidence, but that the PPDs, to which
Enpl oyee Rel ations officers were instructed to turn for
assi stance in answering enpl oyee questions about their benefits,
conbined with the CG policies and the SPDs in effect for various
years, thenselves constitute the rel evant plan docunents.

Al though plaintiffs argue at length that no formal plan
docunents set forth the terns of what they characterize as the
“Retiree Medical Plan” for pre-1985 retirees, the CG policies and
certificates in effect from 1976 through 1984 define “enpl oyee”
as including retirees who had been covered under that policy
while in active enploynent. Therefore, the absence of any
separate retiree nedical plan is of no significance, as
plaintiffs who retired in this tinme period are entitled to the
benefits identified by the terns of the Plan in effect at the
time of their retirenment. At oral argunent, plaintiffs conceded
as nuch. 7

The Court next considers plaintiffs’ position that the 1976

69&

Plaintiffs also agreed that because their benefits allegedly vested at
retirement under the ternms of the policy in effect at that date, they would
not be entitled to any inprovenents nade by Pirelli to their benefits since
the date of their retirenent.
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PPD must be considered part of the plan because crucial terns are
m ssing fromthe formal docunents. Plaintiffs identify three
allegedly mssing terns: the absence of durational |anguage in
the SPDs and CG policies, and the inclusion in the 1976 PPD of a
description of the terns of the prescription drug and HMO
coverage plans. In this Crcuit, however, the absence of a
durational termin the formal Plan docunents does not permt the
Court to consider other docunents to supply this term but
instead requires the conclusion that the Plan docunents

t hensel ves | ack affirmative vesting | anguage.’ Next, in |ight
of the existence of a separate policy and SPD covering
prescription drug coverage, see infra, the absence of a

di scussion of the terns of the prescription drug plan in the CG
policies and SPDs does not require the Court to | ook to the 1976
PPD to determne the terns of that plan. Finally, the reference
to HVO coverage in the 1976 PPD descri bes defendant’s policy and
future intent, but does not set forth any ternms of HMO pl an
coverage, as plaintiffs contend: “The Conpany w || nake
arrangenments to afford individual Enployees the option to
subscri be to Health Mai ntenance Organization [sic] when they
becone available in their area, if such plans are approved by the

Conmpany, in lieu of all coverage provided in this section,

"'See Joyce v. Curtis Wight Corp., 171 F.3d 130, 135 (2d G r. 1999)
(hol di ng that absence of |anguage explicitly limting the plan’s duration
“does not alter the retirees’ failure to identify |language that affirmatively
operates to inply vesting”).
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subject to the limtation on Conpany contributions contained in
Subpar agraph (b) below.””? Plaintiffs have thus failed to
denonstrate that the CG policies and SPDs were inconplete in any
way that would require the Court to look to the 1976 PPD to
determne the terns of the nmedical insurance benefits plan
applicable to pre-1985 retirees.

Plaintiffs also claimthat because they were infornmed by
vari ous Arnmstrong personnel managers that their benefits were to
be provided in accord with terns of the PPDs and the PPDs were
prepared by defendant for use as a resource for advising
enpl oyees of their rights, they are properly to be considered
part of the ERI SA Plan.” These conmuni cati ons served a purpose
strikingly simlar to that of the filnmstrips and newsletters
described in More. Permtting such informal comunications to
amend the ternms of the formal ERI SA plan, as plaintiffs’ urge the
Court to do, would contradict More s prohibition on infornal
amendnent, and underm ne ERI SA’ s franmework:

Were all communi cati ons between an enpl oyer or Pl an

beneficiaries to be considered along wwth the SPDs as

establishing the terns of a welfare plan, the plan docunents
and the SPDs woul d establish nerely a floor for an

enpl oyer’s future obligations. Predictability as to the

extent of future obligations would be |ost, and,
consequently, substantial disincentives for even offering

"Wllard Dec. Ex. E at 14.

See, e.q., Pl.'s Statement of Undisputed Facts, at 9 345-47; Pl.’'s
Exs. 31, 32 (letters fromHarol d Hoppert, Manager of Industrial Relations, to
Robert Parker and Robert Hickey (non-nmoving plaintiffs), noting that
retirement benefits will be provided “in accordance with the appropriate
Personnel Policies”).
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such plans woul d be created. "™

For the foregoing reasons, the Court concludes that the
medi cal benefits Plan applicable to those plaintiffs who retired
bet ween 1976 and 1984 -- Annatone, MEl hannon, Young and Wl ker -
- consists only of the SPDs and CG policies.”™ Having identified
the applicable Plan, the next question is whether that Pl an
provi des vested benefits.

b. The pre-1985 Pl an does not provide
vest ed benefits

Wiile plaintiffs and defendant dispute whether the pre-1984
Policies or SPDs contained a reservation of rights, ’® they agree

that the CG policies and SPDs contain no terns providing for

"“Mbore, 856 F.2d at 492.

Wil e the representations in the 1976 PPDs are not considered part of
the ERISA Pl an, they are, as discussed infra, relevant to determ ni ng whet her
def endant breached its fiduciary duty by providing affirmatively m sl eading or
i naccurate information.

"®Def endant maintains that the CG policies and the SPDs, which provided,
respectively, that retiree benefits would continue “until the Policyhol der
ceases to pay premuns for the Enpl oyee or otherw se cancels the insurance”
and that “if you retire . . . benefits will be continued until the enployer
stops paynent of premuns for you,” as well as the identical provision in the
i nsurance certificate stating that insurance “will be continued until the date
on whi ch the Policyhol der ceases to pay prem uns for the enployee or otherw se
cancel s the insurance,” constituted a reservation of its rights to anend or
cancel the Plan at any tine. Plaintiffs construe the cited provisions of the
CG policies as sinply governing the obligations owed by CG and not operative
to reserve the conpany’s rights vis-a-vis its enployees. Defendant al so
relies on the 1989 SPD describing the pre-1985 retiree benefits, which does
contain an express reservation of rights to nodify or term nate the plan
However, as plaintiffs correctly note, if their rights vested upon retirenent
prior to 1985, the belated reservation of rights in 1989 coul d not
retroactively alter those vested rights. Wile plaintiffs’ view of the effect
of the I anguage contained in the CG policies and SPDs may be the nore
per suasi ve, absent any denonstration that the Plan covering nmedi cal benefits
for pre-1985 retirees contains |anguage creating any anbiguity with respect to
whet her these benefits vested, the absence of a rights reservation vel non is

imaterial in deciding these cross-notions for sunmary judgnent.
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vesting of lifetine nedical benefits.” Plaintiffs argue, citing

a Ninth Crcuit case, Bower v. Bunker Hill Co.,” that “where the

pl an does not speak to vesting, extrinsic evidence nmust be
consi dered to determ ne whether benefits are vested.”’

This application of Bower, however, contradicts this
Crcuit’s subsequent interpretation of ERI SA, under which an
enpl oyer is not required to prove that its benefits plan contains
| anguage denonstrating an unanbi guous intent not to vest;
instead, plaintiffs nmust point to | anguage in the Plan capabl e of
bei ng reasonably interpreted as a prom se to vest benefits.?8
The Joyce court enphasized that “[w] hile context surely natters

, at root the text itself nust create a disputed question of
fact as to vesting.”® Mbreover, Joyce expressly considered and
rejected the claimnmade here that in the absence of an explicit
reservation of rights or other |anguage explicitly limting the
plan’s duration, the |lack of durational |anguage in a plan
permts the court to | ook outside the plan docunents: “[we wll

not infer a binding obligation to vest benefits absent sone

Pl ."s 9(c)(2) Statenent at § 5

8725 F.2d 1221, 1223 (9" Cir. 1984).

®pl's.’ Menp. of Law at 47.

80see Joyce v. Curtiss-Wight Corp., 171 F.3d 130, 135 (2d Gir. 1999)
(“The absence of language . . . flatly rejecting the concept of vesting does

not alter the retirees’ failure to identify |anguage that affirmatively
operates to inply vesting.”).

81&
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| anguage that itself reasonably supports that interpretation.”?8?
In the absence of any | anguage that coul d reasonably be
interpreted as a prom se of vested lifetinme nedical insurance
benefits, defendant was not barred by the ternms of the Plan from
nodi fying or termnating retiree nedical benefits for the pre-

1985 retirees.

2. Medi cal i nsurance benefits (post-1985)

Unlike the CG policies and SDPs in effect prior to 1984, the
New Directions Il docunment prepared in 1984 describing the
changes in benefits under the new CG policy® expressly “reserves
the right to change, nodify or discontinue any of the Plans at
any tinme.”8 There is also no promse of lifetinme, unchangeable
benefits in any of the post-1985 plan docunents. Plaintiffs
attenpt to circunvent this unanbi guous | anguage by argui ng that
t he post-1985 plan described in New Directions Il is inapplicable
to retirees. According to plaintiffs, no formal docunent
described the terns of the “retiree nedical plan” for post-1985
retirees; instead, Arnstrong’s “policies, procedures, fornms and

i nformal comruni cati ons” established and explained the retiree

82&

8The parties agree that the CG policy issued in 1984 is nissing.
However, defendant has produced a copy of the CG insurance certificate
effective in 1984 describing the ternms of this policy. Plaintiffs do not
argue that the CG policy differs in any material way fromthe insurance
certificate.

84p| .'s Ex. 38.
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medi cal pl an.

Al though the New Directions Il docunent, unlike the earlier
SPDs and CG policies, does not specify whether its terns apply
only to active salaried enployees or to retirees as well, it
provides that the CG policy wll govern in light of any
anbiguity, and the related CG insurance certificate in effect as
of January 1, 1984 states that “If your Active Service ends
because you retire: . . . your Mdical Insurance may be conti nued
until your Enployer stops paying prem uns for you. See your
Benefit Plan Administrator for details.”® Thus, the CG
certificate on its face contenplates potential continued benefits
for retirees under that plan. Moreover, as defendant notes,
plaintiffs claima vested entitlenment to the benefits that were
in effect when they retired. Therefore, the absence of a
separate plan for retirees does not suggest that there is no
pl an, but rather that they are covered under the terns that were
in effect at the date of retirenent, including the reservation of
rights. 8

In the face of the unanbi guous | anguage in the insurance
certificate referencing application of the post-1984 nedi cal

insurance plan to retirees, the express reservation of rights in

8p| s Ex. 39 at 160018.

8See Byrnes v. Enpire Blue Cross and Blue Shield, No. 98 ClV. 8520,
2000 W 1538605, *5 (S.D.N. Y. Cct. 18, 2000) (“Wthout clear and express
| anguage to the contrary, it was only reasonable for plaintiffs to believe
that if they retired while those SPDs were in effect that they would be
entitled to the rights described therein.”).
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the New Directions docunent, and the absence of any | anguage in
either the certificate or the New Directions docunent providing
for lifetime benefits for retirees, the post-1984 retiree
plaintiffs -- Taylor, Monko and McMunn -- have not shown anything
to permt a fact-finder to conclude that their retiree nedical

benefits were vested under the terns of the Pl an.

3. Medi care Prem um rei nbur senent

Defendant clains there was no ERI SA wel fare benefit plan
governi ng Medi care B rei nbursenent created by the March 20, 1980
announcenent letter, and that therefore its termnation of the
rei mbursenment programin 1993 cannot be a violation of ERI SA

Under ERI SA, an “enpl oyee wel fare benefit plan” includes
“any plan, fund, or program which was heretofore or is hereafter
establ i shed or maintai ned by an enpl oyer or by an enpl oyee
organi zation, or by both, to the extent that such plan, fund, or
program was established or is maintained for the purpose of
providing for its participants or their beneficiaries, through
t he purchase of insurance or otherw se, (A) nedical, surgical, or
hospital care or benefits . . . .78 A “‘plan, fund, or prograni
is established if fromthe surrounding circunmstances a reasonabl e
person can ascertain the intended benefits, a class of

beneficiaries, the source of financing, and procedures for

8729 U.S.C. § 1002(1).
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receiving benefits.”® The plan need not be a formal, witten
docunent . &

Here, the intended benefit is, of course, the prem um cost
of medi cal coverage provided under Medicare Part B. The cl ass of
beneficiaries identified in the 1980 announcenent letter are al
pensioners and their spouses over age 65 who are currently
enrolled in Medicare B. The letter clearly identifies the source
of funding as the “the Conpany,” and further describes the
procedures to follow in order to receive the benefit. The
letter, therefore, neets the criteria set forth in Ginp, and
establishes a welfare benefit plan governed by ERI SA

The February 1983 application formal so describes the
benefit, the intended beneficiaries, and indicates that “paynent
of this benefit will be on a nonthly basis and will continue
during the pensioner’s lifetine.”% The Novenber 1989
application form like the February 1983 form identifies the
benefit and the beneficiaries, and states that “[t]his benefit is
payable for the lifetime of the retiree and/or spouse,” although
it does not indicate whether benefits are paid nonthly or

quarterly.® Both application fornms detail the procedures to

8Ginp v. Blue Cross/Blue Shield, 34 F.3d 148, 151 (2d Gir. 1994)
(quoting Donovan v. Dillingham 688 F.2d 1367, 1373 (11" Cir. 1982)).

89gee i d.
0p| s Ex. 51.

°lp| .'s Ex. 52.
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follow to receive the benefit.

Def endant argues briefly that Medicare prem uns are
“mani festly” not included within the definition of “nedical,
surgical or hospital care or benefits.” However, as Medicare
prem uns are paynents to cover nedical insurance, they constitute
a nedical “benefit.”% Defendant al so argues that the Medicare
rei nbursenent plan does not neet ERI SA's requirenent of
establishing an on-going adm ni strative obligation, citing
Schonholtz, 87 F.3d at 75. The Second Crcuit has identified a
variety of factors to consider in determ ning when severance
benefit plans are sufficiently conplex to be deenmed an on-goi ng
adm ni strative schene: whether the enployer’s obligation requires
manageri al discretion in its adm nistration, whether a reasonable
enpl oyee woul d percei ve an ongoi ng conm tnment by the enployer to
pay benefits, and whether the enpl oyer had to anal yze the
ci rcunst ances of each enployee’s term nation separately in |ight
of certain criteria.?®

In Fort Halifax Packing Co. v. Coyne, ® the Suprenme Court

addressed the policy reasons supporting its conclusion that a

one-tinme paynent was not an ERI SA pl an:

%2See Randol v. Md-West National Life Ins. Co. of Tenn., 987 F.2d 1547,
1550 (11" Cir. 1993) (program providing partial paynent of nedical insurance
prem uns for enployees qualifies as ERI SA wel fare benefit plan because it
provi des a medical benefit); Gino v. Blue Cross and Blue Shield of Vernont,
899 F. Supp. 196, 202 (D. Vt. 1995) (sane).

9See id. at 76 (citations omtted).

94482 U.S. 1, 12 (1987).
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[ T] he requirenent of a one-tine, |unp-sum paynent triggered
by a single event requires no adm nistrative schene

what soever to neet the enployer's obligation. The enpl oyer
assunmes no responsibility to pay benefits on a regul ar
basis, and thus faces no periodic demands on its assets that
create a need for financial coordination and control.... To
do little nore than wite a check hardly constitutes the
operation of a benefit plan. Once this single event is over,
t he enpl oyer has no further responsibility. The theoretical
possibility of a one-tinme obligation in the future sinply
creates no need for an ongoing adm nistrative program for
processing clains and payi ng benefits.

The benefits at issue here are not provided as part of a
severance package, nost frequently a one-tine event, ® but
instead as part of an on-going adm nistrative program Unlike

the plaintiffs in Fort Halifax, retirees over 65 here

participated in an on-going plan through which they submtted a
copy of their Medicare B card and a conpleted application form
and then received quarterly, and later nonthly, reinbursenent
checks for their premuns. This required defendant to assune an
obligation to pay benefits on a regular basis, and put periodic
demands on its assets. The application forns also indicated that
t he Conpany woul d adj ust the paynent based on increases in the
cost of Medicare Part B, thus requiring nonitoring on the part of
defendant. The Court is persuaded that this Medicare prem um
rei mbursenent plan neets the requirenents of an ERI SA pl an

The next step, again, is to determ ne whether benefits under

that Plan were vested. Defendant argues that because no forma

%See, e.qg., Hijeck v. United Tech. Corp., 25 F. Supp. 2d 243, 247-51
(D. Conn. 1998).
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pl an docunent, including the March 20, 1980 letter, nentioned
vesting, plaintiffs have no claimto vested benefits. However,
where an enpl oyer has created an ERI SA plan through i nfornal
docunents, the intent to vest benefits need not be nmenorialized
ina formal plan.® Anendnents to informal Plans will be

consi dered binding where they are set forth “at the sanme | evel of
formality that [the enployer] chose in pronulgating the [Plan] in
the first place.”

Wi | e def endant maintains that the prom ssory wording of the
application forns cannot bind it because “none of the forns bore
the signature or other official inprimtur of any Arnstrong of
Pirelli official,” both fornms are on official |etter-head and
def endant has offered no evidence that the forns | acked
Arnmstrong’ s authorization for personnel use. In light of the
| evel of informality of the original 1980 plan letter, the Court
finds that the application fornms are prepared at a sufficiently
simlar degree of formality to constitute anendnents to that
pl an.

Al t hough the March 20, 1980 announcenent |etter that created
the informal plan did not nention vesting, other communications

from def endant to enpl oyees consistently described the Medicare

9%gSee Schonholtz v. Long Island Jewi sh Med. Center, 87 F.3d 72, 78 (2d
Gr. 1996).

97&
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prem um rei nbursenent benefits in ternms indicating vesting.

The application forns prepared by defendant used vesting | anguage
such as “for the lifetine of the retiree and/or spouse.”

Further, a June 16, 1991 letter sent to plaintiff MEl hannon by
Kat hy Ade, Enpl oyee Benefits Adm nistrator, states, consistent
with these application forns, that Medicare Part B prem um

rei mbursenment paynments for plaintiff James MEl hannon and his
wife “will continue until each individual’s death.”% Defendant
has provi ded no evidence that suggests that these forns are

i naut hentic, or that any forns or docunents used by Arnstrong in
connection with this informal plan contained a reservation of
defendant’s rights to anend or term nate the plan. Further,

def endant has not shown that after the March 1980 letter was
mai |l ed to pensioners who had retired as of that date, any
docunents other than the application forns revised February 1983
and Novenber 1989 were used by defendant to conmunicate the terns
of the Plan to retirees. The prom ses made in the application
forms anmended the original plan and are thus enforceabl e under

ERI SA as ternms of the plan. !

In summary, defendant’s use of |anguage in the application

98See Anerican Federation of Gain MIlers v. International Miltifoods
Corp., 116 F.3d 976, 982 (2d Cir. 1997) (prom se to pay cost benefits for
enpl oyees lifetinme is a prom se of vested benefits).

9OMcEl hannon Dec., Ex. A

100gee Schonhol tz, 87 F.3d at 78.
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forms it prepared for the Medicare rei nbursenent plan that “this
benefit is payable for the lifetime of the retiree and/ or spouse”
created a vested benefit for all seven noving plaintiffs and the
deni al of further paynent of such premuns by Pirelli in Apri
1993 violated ERISA, 29 U.S.C. § 1132(a)(1)(B)
4. Prescription Drug Coverage

The 1977 SPD describing the prescription drug coverage
policy expressly reserved Arnstrong’s rights to cancel or anmend
the plan at any tinme. Plaintiffs again claimthat the plan
docunents governing this benefit include the 1976 PPD, which
identifies prescription drug benefits as one of the benefits that
retirees are eligible to receive under the plan. Because the
1976 PPD contains | anguage that could be interpreted as prom sing
prescription drug coverage to retirees for their lifetine,
plaintiffs’ argunent goes, the PPD is necessary to interpret the
prescription drug plan and shoul d be read together with the SPD
whi ch contains no such prom ssory | anguage and i ndeed, expressly
reserves the enployer’s right to termnate or anend the plan.

Plaintiffs have pointed to nothing within the text of the
1977 SPD that supports a claimof vested benefits. ! Once again,

t he dispositive question is whether the absence of durational

101A] t hough plaintiffs argue that after the 1977 SPD “fell out of use,”
the 1976 PPD governed prescription drug benefits, nowhere do they explain when
or how the SPD “fell out of use,” and apart fromthe mnor changes i npl enented
in 1984, nothing in the record suggests that the 1977 SPD covering the
prescription drug plan was in fact obsolete prior to 1984.
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| anguage in an ERI SA plan creates an anbiguity as to vesting that
permts or requires the Court to | ook to extrinsic evidence such
as informal conmunications like the PPDs to interpret that plan.
As di scussed above, in the Second Crcuit it does not.
Accordingly, in the absence of vesting |anguage in the fornmal
docunent prepared by the conpany describing the prescription drug
benefit, the 1977 SPD, the pre-1985 retirees have no cl ai m of
vested benefits under the plan.

Prescription drug coverage was al so described in the 1984
New Directions Il docunent and the 1989 Enpl oyee Benefits
Handbook, which contai ned express reservations of rights, and
made no prom ses of lifetime benefits. For the reasons set forth
above, the benefits of post-1985 retirees are governed by the
terms of these docunents, rather than the 1976 PPD

As no docunentation properly considered part of the
prescription drug plan covering either the pre-1985 or post-1985
retirees even arguably provides for vesting of prescription drug
benefits, defendant is entitled to summary judgnent on this claim
as to all noving plaintiffs.

5. Summary

In conclusion, plaintiffs have shown their entitlenent to
summary judgnent on their claimthat defendant violated the terns
of an ERI SA plan by discontinuing the Medi care prem um

rei nbursenent plan, as defendant unanbi guously prom sed lifetine
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benefits and was therefore not permtted to term nate that
programin 1993. In the absence of any material factual dispute
as to the terns of that benefit plan, plaintiffs’ notion for
summary judgnent is granted as to Medicare rei nbursenent.
However, with respect to nedical insurance benefits and
prescription drug coverage, plaintiffs have failed to provide
evi dence show ng either that benefits vested under the terns of
those plans or that the terns of the plans are anbi guous as to
vesting. Accordingly, defendants are entitled to sunmary
judgnent on plaintiffs’ clains that defendant breached the terns
of the plans, in violation of § 1132(a)(1)(B), by changing their
medi cal insurance coverage and prescription drug plan in 1993.
The Court now goes on to determ ne whether either plaintiffs
or defendant have proven their entitlenent to judgnment as a
matter of law on plaintiffs’ alternative claimthat defendant
breached its fiduciary duty by promsing lifetime benefits that

were not, in fact, vested.

C. Breach of Fiduciary Duty

ERI SA requires a plan fiduciary to “discharge his duties
with respect to a plan solely in the interest of the participants

and beneficiaries.”! Under the Suprene Court’s decision in

10229 U S.C. § 1104(a).
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Varity Corp. v. Howe, 1% individual beneficiaries may seek

equitable relief for a breach of fiduciary duty under 29 U S.C. 8§
1132(a)(3). Here, plaintiffs claimthat if their rights to the
medi cal benefits at issue here did not vest upon their

retirenment, defendant breached its fiduciary duty by

m srepresenting to themthat their benefits would continue for
their lifetime during their retirement. Defendant responds that
it is entitled to summary judgnment on this count because no such
mat erial m srepresentations were nmade, or alternatively, that a
factual dispute remains as to the existence and scope of any such
m srepresentations. As the Court has concluded as a matter of

| aw based on undi sputed facts that only the Medicare B coverage
vested, plaintiffs’ argunent here applies to the nedical benefit
pl an and the prescription drug plan.

To establish a claimfor breach of fiduciary duty based on
al l eged m srepresentations concerni ng coverage under an enpl oyee
benefit plan, plaintiffs nust show (1) that the defendant was
acting in a fiduciary capacity when it made the chal | enged
representations; (2) that these constituted materi al
m srepresentations; and (3) that plaintiffs relied on those

m srepresentation to their detrinment. Wether a

103516 U. S. 489, 507 (1996).

1045ee Varity Corp. v. Howe, 516 U.S. 489 (1996); Ballone v. Eastnman
Kodak Co., 109 F.3d 117, 122, 126 (2d G r. 1997); In re Unisys Corp. Retiree
Medical Benefit ERISA Litig., 57 F.3d 1255, 1266 (3d Gr. 1995)
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m srepresentation is material is “*a m xed question of |aw and
fact’ based on whether ‘there is a substantial |ikelihood that it
woul d m sl ead a reasonabl e enpl oyee in nmaki ng an adequately
informed decision . . . .'"1%%
1. Mat eri al m srepresentations
Plaintiffs argue that their clains here fall squarely within

the holding of in In re Unisys Corp. Retiree Medical Benefit

ERI SA Litigation. There, the Third Crcuit found that where

“virtually the entire conpany managenent had consistently

m srepresented the [retirenment] plan, not just on one occasion or
to one enpl oyee, but over a period of many years both orally (in
group neetings) and in witing (in newsletters) as well,”
retirees stated a claimfor breach of fiduciary duty when the
conpany changed their nedical benefits contrary to its
representations that such benefits would continue for the
retirees lifetines.” The district court had found that the
conpany knew t hat enpl oyees accelerated their retirenent plans

because of a belief that by retiring at a certain date they would

105wyl lins, 23 F.3d at 669 (quoting Fischer v. Philadel phia Elec. Co.
994 F.2d 130, 135 (3d Gr. 1993)); see also Larsen v. NMJ Pension Plan Trust
of the NMJU Pension & Wlfare Plan, 767 F. Supp. 554, 558 (S.D.N Y. 1991)
(“defendants are also liable for breach of fiduciary duty if they provided
materially msleading information to [a beneficiary] or if the information
supplied was insufficient to enable himto nmake an inforned decision”)
(quoting District 65, UAWVv. Harper & Row, Publishers, Inc., 576 F. Supp
1468, 1480 (S.D.N. Y. 1983)).

10657 F.3d 1255, 1265-66 (3d Gir. 1995).

107| d
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lock in their benefits, that the conmpany did nothing to correct
this m sunderstandi ng and i nstead reinforced the m sunder st andi ng
by continuing to reassure enployees that their nedical benefits
woul d continue for life upon retirenment, that the conpany
systematically informed enpl oyees that their benefits would
continue for life without qualification, and finally that the
conpany consistently responded to specific questions about
whet her retiree benefits could change by assuring enpl oyees that
t hey coul d not. 108

The Third Crcuit held that under these circunstances,
al t hough the enpl oyer had expressly reserved the right to anmend
or alter the plan in its SPDs, recognizing a breach of fiduciary
duty claimwould not “conflict with our policy against informal
pl an nodification.” The court also observed that the breach of
fiduciary duty claimdiffers fromthe nodification argunent
“because it requires different proof (proof of fiduciary status,
m srepresentations, conpany know edge of the confusion and
resulting harmto the enpl oyees) than would be required for a
contract claimthat the plans had been nodified.” 1d. Because
the conpany failed to informretirees, in response to specific
questions, that their benefits could change, the court rejected

the conpany’s argunent that it could not be found |liable for a

1081 4. at 1266.

1091 d. at 1265.
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breach of fiduciary duty because at the tinme lifetime benefits
were prom sed to retirees, no one at the conpany knew or
antici pated that they would ever be reduced.

Defendant, in turn, argues that this case is nore akin to

| nternational Union, United Autonobile, Aerospace & Agricul tural

| npl enrent Workers of Anerica v. Skinner Engine Co.,'™ in which

the Third G rcuit found that where both enpl oyees and managenent
had believed that their retirenment benefits would continue for
life, but there was no evidence that the conpany “affirmatively
made representations to the effect that retiree benefits were
vested and coul d never be nodified or term nated by the conpany,”
no claimfor breach of fiduciary duty could lie. The court there
al so noted that “there is no evidence that suggests that the
conpany stood silent and failed to properly advi se enpl oyees when
specifically asked about the duration of retiree benefits. There
is no indication that the conpany created the belief in the m nds
of the enployees that the retiree benefits could never be changed

or term nated.”112

11014, at 1265 n. 15 (“Thus, while Unisys night not have antici pated
ending the plans, it knew that it had the ability to do so and it knew t hat
its enpl oyees were receiving answers to their specific inquiries that were
vague, m sleading and contradictory.”); see also Adans v. Freedom Forge Corp.
204 F.3d 475, 493-94 (3d Cir. 2000) (Where the conmpany “was aware that it
retained the right to nodify [a retirement plan], a knowing failure to clarify
the material information about the retention of power was a breach of its
fiduciary duty.”).

111188 F.3d 130, 150-51 (3d Cir. 1999).
11214, at 150 (enphasis added).
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Def endant further cites Spraque v. CGeneral Mdtors, Inc., 113

in which the Sixth Circuit rejected the clainms of a group of GM
retirees of entitlement to free, lifetine nedical benefits. In
denyi ng the breach of fiduciary duty claim the court noted that
“GMinever told the early retirees that their health care benefits
woul d be fully paid up or vested upon retirenent. Wat GVMtold
many of them rather, was that their coverage was to be paid by
GMfor their lifetinmes. This was undeniably true under the terns
of GM s then-existing plan.”!* The court concluded that “GM s
failure, if it may properly be called such, amounted to this: the
conpany did not tell the early retirees at every possible
opportunity that which it had told them many tines before —
nanely, that the terms of the plan were subject to change.”

However, the court al so observed that “[h]lad an early retiree

asked about the possibility of the plan changi ng, and had he

received a m sl eading answer, or had GMon its own initiative

provi ded m sl eading i nformati on about the future of the plan

a different case woul d have been presented. "6

Plaintiffs enphasize the inportance of the duty to convey

truthful, accurate information owed to beneficiaries by

113133 F.3d 388 (6" Gir. 1998) (en banc).
114 d. at 405.
115| d.

116 d. at 406 (enphasis added).
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fiduciaries, and argue that to prevail on their breach of
fiduciary duty claimthey only need to show t hat defendant

m srepresented to themthat their retiree nedical benefits would
continue for their lifetinmes. According to defendant, however,
permtting an informal representation of lifetinme benefits to
nodi fy the terns of an ERI SA plan, however, is barred by the
Second Circuit’s holding in More and the policy concerns
outlined in that case.

To respond to these conpeting concerns, other circuits have
focused on whether the enployer m sled enpl oyees when
specifically asked about the duration of retiree benefits, or
made prom ses that retiree nedical benefits could not be changed
in the future, despite the fact that the Plans at issue did not
provi de for vested benefits.'” Although this Court does not
specul ate as to whether the outconme in More would have differed
had a breach of fiduciary duty claimbeen alleged, the Court
concludes that limting recovery for a breach of fiduciary duty
based on m srepresentations to those circunstances where an
enpl oyer has provided affirmatively m sl eading infornmation that
contradicts the terns set forth in ERI SA Pl an docunents or gives
m sl eadi ng, i1 naccurate or untruthful information in response to a
specific inquiry froman enpl oyee about the duration of benefits

or the possibility of future change bal ances the enpl oyees’ need

117see Skinner, 188 F.3d at 150-51; Unisys, 57 F.3d at 1265-66; Sprague,
133 F. 3d at 406.

46



for accurate, truthful information fromtheir fiduciary and the
enployer’s interest in predictability as to its obligations.
Consi stent with Miore, an enployer will not incur liability
sinply by providing informal communi cations, as |ong as those
i nformal conmuni cations do not constitute affirmative
m srepresentations. However, where an informal comrunication
creates anbiguity when read together with the terns of the plan
and the enpl oyee requests clarification of the terns of the plan
and is given msleading information by the enpl oyer in response
to that specific inquiry, the enployer’s conduct may give rise to
a breach of fiduciary duty. Simlarly, where an enpl oyer
affirmatively contradicts material terns of an ERI SA pl an when
communi cating, even informally, with beneficiaries who rely on
the plan fiduciary for truthful information, it fails to
“di scharge [its] duties wwth respect to a plan solely in the
interest of the participants and beneficiaries.”!® |f such
enpl oyees detrinentally rely on the material m srepresentations
made by a fiduciary, a breach of fiduciary duty claimmay lie
under ERI SA notw t hstandi ng the bar on informal plan
nodi fi cati on.
It is undisputed that prior to April 1993, defendant had a
“policy” of covering retirees in the sanme fashion as they were

covered at time of retirenent for the duration of retirenent and

11829 U.S. C. § 1104(a).
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fully intended to maintain that policy. The parties further
agree that such a policy existed at the tinme each of the noving
plaintiffs retired, and that they were aware of the policy.
Finally, there is no apparent dispute that m srepresentations
regardi ng duration of nedical insurance are material, in that
there is a “substantial |ikelihood that [they] would m slead a
reasonabl e enpl oyee in maki ng an adequately inforned retirenment
decision.”!® The dispute here is whether this policy was stated
internms that constituted an affirmative m srepresentati on by
defendant that it would not exercise its right to alter or
termnate these benefits during the retiree’'s lifetine and until
the death or remarriage of his spouse, or was sinply a
description of then-current policy and intention, which as a
matter of |aw could be changed at a | ater date absent vesting

| anguage.

Al t hough defendant is correct that it had no obligation to
“forecast the future,”'? it nonetheless had a fiduciary duty to
truthfully answer plaintiffs’ questions about the possibility of
changes to their benefit plans after retirenent.? Moreover,
this duty prohibited it fromconveying materially m sl eading or

i naccurate information about benefits to enployees. The

9uni sys, 57 F.3d at 1264.

1205pr ague, 133 F.3d at 4086.

12lsee Mullins, 23 F.3d at 668 (“when a plan administrator speaks, it
must speak truthfully”) (citation and internal quotation omtted).
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resolution of this claimthus turns on what inquiries were mde
by plaintiffs, and what representations, or m srepresentations,
were made by defendant in response to those inquiries.

Even under the narrowest reading of the rel evant case |aw,
any enpl oyees who were expressly told by a person acting in a
fiduciary capacity that their retirement benefits could not be
changed during retirenent received affirmative
m srepresentations. ! |n contrast, the sinple statenent by a
fiduciary that benefits “will continue in retirenent” w thout any
durational limt is not a material m srepresentati on because the
statenent is neither untrue or m sleading, and could not create a
reasonabl e expectation that benefits had vested.

Mre difficult to categorize are the all eged representations
by Arnstrong/Pirelli that benefits would continue during
retirement for the lifetine of the plaintiffs. The Third and
Sixth Grcuits appear to have parted conpany on whet her such
prom ses constitute m srepresentations. |In Sprague, the Sixth
Circuit held that such prom ses were not m sl eadi ng because the
enpl oyer had clearly reserved its right to anend the plan and
“never told the early retirees that their health care benefits
woul d be fully paid up or vested upon retirenent. What GMtold
many of them rather, was that their coverage was to be paid by

GMfor their lifetinmes. This was undeniably true under the terns

1225ee Uni sys, 57 F.3d at 1265-66; Spraque, 133 F.3d at 406; Skinner
188 F.3d at 151
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of GMs then-existing plan.”' Simlarly, in Byrnes v. Enpire

Bl ue Cross and Bl ue Shield, '™ the court held that there was no

breach of fiduciary duty as a matter of | aw where Enpire had
allegedly represented that retiree life insurance would remain
constant for the remainder of the plaintiffs’ lives, although the
SPDs cont ai ned express reservations of rights. The court ruled
t hat because “there was no indication that the representations
that plaintiff cite as being dishonest did not sincerely
represent the intentions of Enpire at the tinme those
representations were made,” and there is no duty under ERI SA to
di scl ose contenpl ated changes, Enpire’s descriptions of benefits
as “lifetinme” was not m sleading or dishonest, and instead
“described the plan accurately by setting forth what it intended
to offer to retirees while expressly reserving the right to anend
or termnate the benefits. "1

In contrast, in Unisys, the Third Crcuit rejected the
argunment that representations that benefits would continue for an
enpl oyee’s lifetine were sinply true statenents of then-current
policy, finding a breach of fiduciary duty where “sone
i ndi vidual s specifically asked if their benefits would continue

for life and were told they would, w thout any nmention of the

123133 F. 3d at 405.
124No. 98 V. 8520, 2000 W. 1538605, *9 (S.D.N.Y. Cct. 18, 2000).

125| d
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reservation of rights clauses . . . [and] Unisys was aware of the
retirees’ confusion regarding the applicability of these cl auses
to their benefits and the retirees’ m staken belief that their
benefits could not be term nated once an enpl oyee retired.”12®

The anal ysis and outcone of these cases illustrates that the
particul ar context in which representations are nmade is cruci al
to assessing whether a representation about the duration of
benefits is accurate or m sleading. Were, as in Sprague and
Byrnes, clear reservations of rights are used consistently in the
pl an docunents, enployees reasonably should have been aware that
their retiree benefits were subject to change, and a conpany is
not required to “begin every conmunication . . . by restating the
caveat that it had reserved the right to change the .
pl an.”1?” However, where a conpany has deliberately fostered the
belief that retirenment benefits are lifetime benefits, and is
aware that its enployees incorrectly -- if understandably --
believe that their nedical benefits will continue unchanged for
the duration of their retirenment, this Court agrees with the
Third Crcuit that a reservation of rights in an SPD does not

insulate the conpany fromits obligation to provide “conplete and

12657 F.3d at 1265, n. 15; see also Skinner, 188 F.3d at 150-51
(rejecting breach of fiduciary duty claimwhere “there is no evidence that
suggests that the company stood silent and failed to properly advi se enpl oyees
when specifically asked about the duration of retiree benefits”).

127Byrnes, 2000 W. 1538605 at *9 (citing Sprague, 133 F.3d at 405).
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accurate information. "8

As discussed in greater detail below, there is unrebutted
evidence in the record here supporting plaintiffs’ contention
that Arnstrong, and then Pirelli, consistently and deliberately
fostered the belief that benefits would be lifetime benefits
t hrough the use of the 1976 PPD and verbal communi cati ons.
Further, plaintiffs claimnever to have received the SPDs or
i nsurance certificates with the reservation of rights, and
al t hough defendant states that conpany policy required the
distribution of the certificates and SPDs, nowhere does defendant
point to anything in the record suggesting that these docunents
actually were distributed to the nmoving plaintiffs.!® 1In the
absence of a clear and conmuni cated reservation of rights, if
plaintiffs were told by defendant when they retired that they and
their spouses woul d receive the sane benefits they had at the
date of retirenent until their death and then the death or
remarriage of their spouses, they reasonably would concl ude, as
plaintiffs here claimto have done, that those benefits would
remai n unchanged for the rest of their lives. To require
enpl oyees under these circunstances to follow up by specifically

aski ng whether their benefits could change woul d be unreasonabl e,

128nj sys, 57 F.3d at 1265, n.15.

129\breover, with respect to the pre-1985 retirees, the
“reservation of rights” |anguage in the nedical benefits plan is far too
anbi guous to have given those plaintiffs sufficient notice that their benefits

could be changed during retirenent. See supra note 76.
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as death is a clearly understood termof duration. |Instead, the
Court agrees with the Third Grcuit in Unisys that by continuing
to assure plaintiffs that they would receive the sanme benefits in
retirement until their death without reference to the reservation
of rights, defendant failed to convey conplete and accurate
information, and instead provided materially m sl eading
information. These general principles guide the application of
the law to the seven noving plaintiffs.

Plaintiff Dom nic Annatone worked for Pirelli at the West
Haven plan from 1952 until 1981 when the plant closed. |In 1956,
he becane a sal aried enpl oyee, and was told by Joseph Col ant oni o,
the head of the personnel departnent at the West Haven pl ant,
that as a salaried enpl oyee, his benefits would be the sanme as
the union benefits, and that he woul d get the sane nedical
benefits through his retirenment.® Before he retired in 1981,
Annatone clains that he was told during a group neeting that the
West Haven plant was closing and that if he retired, “as far as
health benefits, we were supposed to get all the sanme, all the
sane health benefits that we received now, then. . . . | took it
for granted that it would be for the rest of ny life, follow ng
retirement, when | retired. And [Joseph Col antoni o] said the

sane thing.”*¥ Plaintiff Annatone does not claimthat he ever

130see Annatone dep. at 9-10; Col antonio dep. at 38-45.

Blannat one dep. at 12-13.
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specifically asked whether his benefits could change during
retirement or that Colantonio or any other representative of
def endant informed himthat the conpany’ s policy of providing
benefits throughout retirenment was not subject to change.

Col antoni o, who conducted exit interviews wth enpl oyees
i ncl udi ng Annatone, stated during his deposition that he told
retiring enployees that “the benefits that were in effect at the
time of the retirement were those benefits that would be afforded
to themafter they retired.”® |In fact, Colantonio confirned
t hat enpl oyees were told that nedical benefits woul d be provided
“fromthe wonb to the tonb,” and that [w] e were proud of that
fact and we used that as a recruiting tool.”¥ Colantonio al so
testified that he never infornmed retirees that their benefits
coul d be changed during retirenment and was not aware of any
reservation of rights with respect to retiree nmedical benefits. 1
Annatone simlarly stated that he never received any SPD or
certificate containing a reservation of rights.

Plaintiff Janes MEl hannon was enployed by Pirelli from 1963
until 1983 at the Hanford, California plant. He becane a

sal aried enpl oyee after three nonths as an hourly enpl oyee, and

13200l antoni o dep. at 39, 44-45.

133 d. at 103; see also id. at 44 (enployees were told during the
retirement presentation that they woul d have health benefits “fromthe wonb to
the tonb”).

1341 d. at 44-45.
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was infornmed that his benefits would continue “to and through
[his] retirement until death.”®® |n 1983, MEl hannon wote to
Hoppert to inquire about his benefits at retirenent.® Hoppert
cal | ed McEl hannon in response to that letter.®® Wen MEl hannon
asked Hoppert what his nedical benefits would be at retirenent,
McEl hannon cl ai ns Hoppert answered that “they would renain the
sane as they were when [he] retired . . . He stated that ny wife
and | both would be insured until death.”!*® Hoppert simlarly
stated in his deposition that he inforned enpl oyees that they
“woul d expect to receive the nmedical benefits during [their]
retirement that [they were] receiving as an active enpl oyee,
except for dental and vision and the levels of life insurance.”?®®
Plaintiff WIliam MMnn wrked at the Pirelli plant in
Hanford, California from 1962 until 1990, when he retired under
the OPS program \Wen he becane a sal ari ed enpl oyee six nont hs
after he began working, he was told that “if | kept ny nose clean
and stayed with the conpany until | retired, that | would have
t hese benefits during ny retirenment for a lifetine, the way they

worked on the day | retired.”' \Wen he retired, McMinn was an

135gee McEl hannon dep. at 17-18.
136 4. at 28-30.

B71d. at 32.

1381 d. at 33.

¥oppert dep. at 122.
14OMeMunn dep. at 10- 11.
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Assi st ant Enpl oyee Rel ati ons Manager. He had read the PPDs,
i ncluding the 1976 PPD that contai ned | anguage suggesting that
benefits would vest at retirenent, and had never received any
docunents that indicated that his benefits could be changed after
retirement.! Eugene Avila, the Enpl oyee Rel ati ons Manager,
first told McMunn about the OPS retirenent plan in July 1990; in
describing the benefits of the plan, Avila informed McMinn that
by retiring under the OPS, McMunn could “lock-in” his nedical
benefits for life, and would not be affected by the proposed
increase in deductibles in 1991 or in the future.! MMnn then
assisted Avila in recruiting other salaried enployees to retire,
using the pronise of |ocked-in benefits as an incentive.
Plaintiff Al exander Monko worked for Pirelli in Wst Haven
and New Haven, Connecticut from 1960 until 1990, when he retired
under the OPS plan. Like the other plaintiffs, he believed that
retiree benefits would remain the same fromthe date of
retirement until the death of the retiree. At the tine the OPS
plan was instituted in 1990, Monko did not believe that he was
eligible for retirement with full benefits. After a

presentation by Elizabeth Sturgess fromthe Industrial Relations

4114, at 18-19, 31-32.
14214, at 67-72, 75.
1431d. at 82-83.
144\bnko dep. at 11-12.

145 4, at 21.
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Department (|l ater renanmed Human Resources) describing the
benefits of the OPS program Sturgess approached Monko, who
informed her that he did not intend to participate. % Sturgess
responded that he “would be able to get an unreduced pension

and you woul d al so get the nedical benefits frozen or | ocked-
in. "' Based on this representation, Mnko decided to take the
OPS in part to lock-in his and his wfe s nedical benefits, and
signed up for the OPS programthe next day. 48

Plaintiff John Taylor was enployed by Pirelli from 1948

until 1985, when he retired under an early retirenent program
the Special Voluntary Severance Program (“SVSP”). Taylor stated
in his deposition that at the tinme he signed up for the SVSP, he
asked Joyce Phillips, the Manager of Corporate Personnel and
Ofice Services, “to reassure ne that the benefits were going to
continue, to ny understanding, for the rest of ny life and ny
wfe's life, and [Phillips] told ne that they would -- that they
woul d not be changed.”!*® The letter sent to enpl oyees descri bing
the SVSP by Arnstrong president Paul Janmes instructed enpl oyees
to contact Joyce Phillips if they had any questions about the

program **° Before speaking with Phillips, Taylor believed that

146) 4. at 25-26.

17 d. at 26-27.

148gee jd. at 28-30.
149Tayl or dep. at 61-63.

150g5ee PI.'s Ex. 85.
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his benefits woul d not change, but he wanted to “triple check”
before making a “very major step,” so he “went back to the source
to make sure there woul d be no change.”™ Taylor stated that he
was not told that the conpany reserved its rights to change the
plan until 1993 when it instituted the changes giving rise to
this litigation.®® |nstead, Taylor was reassured by Joyce
Phillips, the enpl oyee indicated by the conpany president on the
SVSP announcenent letter as the source for answers to any
guestions about the program that benefits could not change. 1%
Plaintiff Melton Wal ker worked for Pirelli from 1956 unti l
his retirenment in 1984. 1In 1963, he becane a sal aried enpl oyee,
and was told by Ray Hurst, the personnel nanager at the Natchez,
M ssi ssippi plant, that as a salaried enpl oyee, his benefits were
guaranteed for life, while union benefits were not.* Quaranteed
medi cal benefits were “one of the bigger deciding factors” that

convi nced Wal ker to take the sal aried position, because the pay

1511 d. at 63.

1521 4. at 66-67.

153 d. at 63. Defendant also clainms that because Ms. Phillips “may now
be deceased,” testinony as to her statenments nmay be barred by the Dead Man's
Statute, Conn. Gen. Stat. 8§ 52-172. In the absence of any evidence that M.
Phillips is deceased, however, the Court does not find this argunent
persuasive. Mre inportantly, however, the Connecticut Dead Man’s Statute
does not bar testinmony but rather is an exception to state hearsay rul es that
provi des for the adm ssion of statements of deceased persons under certain
circunmstances “to create an equal footing between the |iving and the dead
parties.” Rosales v. Lupien, 50 Conn. App. 405, 407 (1998). It thus has no
bearing on the admissibility of the statenents by Ms. Phillips.

1545ee Wl ker dep. at 19-20.
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was conparabl e and he earned overtinme as a union enpl oyee. 1%

Wal ker was transferred to the plant in Laurel H I, North
Carolina in 19734, and was nmade Manufacturing Manager.® 1In that
position, he assisted with hiring new enpl oyees, and was told by
the Plant Manager, Charles Mles, to “enphasize the fact that if
they stayed until they retire, they had this benefit package that
was in effect the rest of their life, for themand their
spouse. "1 Wl ker reviewed the PPDs, and clains that he never
saw either the SPDs or the CG policies. ™ Wen Wal ker retired,
he believed his benefits would remain in effect w thout change
for the rest of his life. !

Plaintiff Billy Young was enployed by Pirelli from 1949
until 1983, when he retired. From 1949 to 1966, he worked at the
Nat chez plant as an hourly enpl oyee; he was asked to transfer to
the Hanford, California plant to a nmanagenent position in 1966. %
At that tinme, he was told that if he transferred to managenent
that his nmedical benefits “would be paid for ny life and for ny

spouse for her life . . . or until she remarried.” Young did

1551 d. at 18-21.

156|

2

at 27-28.

157 at 33.

158 at 104-05, 114.

159 at 46.

160voung dep. at 7-12.
1%l d. at 12.
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not agree to nove immediately, but in January 1967, he agreed to
nove his famly to California.® He stated that “the main reason
| decided to transfer was the paid nedical benefits and the
guarantee that Arnmstrong woul d pay those benefits.” |n 1983,
Young decided to take early retirenent after Hoppert informed him
that he was eligible for full retirenent.* Hoppert told Young
at that tinme that he “woul d have nedi cal benefits paid by
Arnmstrong Rubber Conpany until | died and ny wife would have t hem
until she died or if | died first that she would have themunti |
she remarried.” Prior to 1993, Young never heard or saw
anything that indicated that defendant reserved its right to
change or cancel his benefits after he retired. 1

Defendant initially objects to the reliability of nuch of
plaintiffs’ evidence as resting on their recollection of
conversations that happened long in the past and insists that a
trial would be necessary to resolve the credibility issues raised
by such testinony. However, plaintiffs were deposed, and
def endant had an opportunity to cross-exam ne themregardi ng the
accuracy of their recollection. Defendant has pointed to no

evidence in the record that suggests that the noving plaintiffs

1621 4. at 13- 15.

1631 d. at 15, 16-17.

164|

2

at 20-21.

165 at 21.

|

166|

o

at 52.
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did not accurately report the substance of their comunications
wi th defendant regarding the early retirenment prograns.

Def endant al so argues that testinony from Harol d Hoppert,
the vice president of enployee relations, creates at a m ninum a
triable issue of fact as to whether these retirees received
m sl eadi ng oral prom ses. However, Hoppert’s deposition
testinony describing the use of SPDs and PPDs does not create any
i ssue of disputed fact with respect to what the plaintiffs were
told by other enployee relations enployees. The only arguably
di sputed fact created by Hoppert’s testinony relates to whet her
plaintiffs received the SPDs, which Hoppert clainmed were
distributed to salaried enpl oyees. ' Even assuming that the pre-
1985 retiree plaintiffs had received the 1976 SPD, however, the
reservation of rights | anguage used in that plan was
insufficiently specific as a matter of law to convert defendant’s
consi stent m srepresentations about the duration of retiree
benefits into perm ssible representations. 1In addition, the
Court notes that Hoppert hinself testified that he relied on the
1976 PPD, rather than the certificates or SPDs, when descri bing
the terns of the plan to enpl oyees.® Although the SPD for the
post - 1985 nedi cal benefits plan did contain a nore explicit

reservation of rights, in the context of the consistent

167See Hoppert dep. (vol. 2) at 203.

1685ee id. at 145-46.
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m srepresentations received by the post-1985 retirees about the
duration and unchangeability of their retiree benefits plan, both
prior to and at the time of their retirenment, the Court finds
t hat defendant has failed to create a triable issue of materi al
fact as to whether the prom ses of unchanging lifetinme nedica
benefits were m srepresentations.

Def endants al so point to deposition testinony of Hoppert

given in the Allen v. Pirelli Arnstrong Tire Corp., 4-94-CV-10549

l[itigation, which states that “with the exception of the OPS
Program there was nothing that canme out of ny office that would
have anything to do with the length of tinme that retirees would
recei ve nedi cal benefits.”!® However, even draw ng al

i nferences in defendant’s favor, Hoppert’s testinony that nothing
came out of his office in California does not create a triable

i ssue of fact as to what the noving plaintiffs were told by

vari ous personnel managers, in response to specific questions,
about the duration of their benefits and the possibility of
future changes during their exit interviews.

Def endant al so argues that the statenents by vari ous
Arnmstrong/ Pirelli enployees regarding the conpany’s intent to
provi de unnodi fied benefits to retirees | ack proper foundation as
adm ssions of a party opponent because the plaintiffs have not

proved that the speakers were authorized to speak for the conpany

9\cGuire Aff. Ex. 2, at 52 (enphasis added).
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at the time the alleged conversations occurred. However, the
communi cations plaintiffs rely on were made by personnel managers
or other human resources personnel w th supervisory capacity, who
were operating within their ordinary job duties when
communi cating with enpl oyees regarding the terns of retiree
benefits. They therefore would be adnissible as statenents
of fered against a party nmade by a party’s agent concerning a
matter within the scope of enploynment under F.R E. 801(d)(2)(D)
such evidence may properly be relied upon to formthe basis for
sunmary j udgnent . 17t
2. Representations by fiduciary

To prevail, plaintiffs nust al so show that the

m srepresentations were nmade by a person acting in a fiduciary

capacity.' |n Varity Corp. v. Howe, '”® the Suprenme Court

concl uded that "[c]onveying information about the likely future
of plan benefits, thereby permtting beneficiaries to make an

i nformed choi ce about continued participation, would seemto be

170see, e.g., Pl.’s Statement of Undisputed Facts at Y 156-63

(Plaintiff Monko told by Elizabeth Sturgess, supervisor in Industrial

Rel ati ons Department, that he would |l ock-in his nmedical benefits if he retired
under the OPS); id. at Y 105-22 (Plaintiff MMnn told by Eugene Avil a,

Enpl oyee Rel ati ons Manager, that if he retired under the OPS he would | ock-in
medi cal benefits); id. at 9 189-194 (Plaintiff Taylor told by Joyce Phillips,
Manager of Corporate Personnel and O fice Services, that there would be no
change in health benefits during retirenent).

1'See Fed. R Cv. P. 56(e) (affidavits supporting nmotion for sumary

judgrment “shall set forth such facts as would be adm ssible in evidence”).
1725ee Becker, 120 F.3d at 7-8.

173516 U.S. 489 (1996).
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an exercise of a power ‘appropriate’ to carrying out an inportant
pl an purpose."* The Varity Court found further support for its
conclusion that the enployer was acting in a fiduciary capacity
when it msled participants about the security of future benefits
fromthe fact that the m srepresentations at issue "cane from
those within the firmwho had authority to comruni cate as
fiduciaries with plan beneficiaries."' Simlarly, plaintiffs
here assert that various human resources officials nade materi al

m srepresentations regarding the terns of their medical benefits
in retirenment.

Annat one recei ved m srepresentations at a group presentation
on benefits and from Joseph Col antoni o, the Industrial Relations
Manager. MEl hannon and Young both received incorrect
information regarding their benefits directly fromHarol d
Hoppert, the Vice President of Enployee Rel ations.

M srepresentati ons were nade by Eugene Avila, the Enpl oyee
Rel ati ons Manger, to McMunn. Monko was m si nfornmed about his
benefits by Elizabeth Sturgess during an Industrial Relations
Departnent presentation about benefits. Taylor spoke to Joyce
Phillips, the person identified by defendant as the source of
i nformati on regardi ng enpl oyee benefits under the retirenent

plan. Finally, Wal ker was told by his plant manager that retiree

1741 d. at 502.

175 d. at 503.
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medi cal benefits were lifetine benefits and instructed to
enphasi ze that fact during recruiting.

As plaintiffs have identified specific high-Ievel enployees
responsi ble for the msrepresentati ons about the duration of
retiree nmedical benefits and defendant has not set forth any
evidence in rebuttal, the Court finds that the noving plaintiffs
have shown that they received material m srepresentations from
fiduciaries.

3. Detrinmental reliance

Finally, plaintiffs nust prove that they detrinentally
relied on the msrepresentations. Although all plaintiffs
clearly assuned that their benefits would continue unchanged for
their lifetime, only the early retirees, Mnko, MMnn and
Tayl or, who claimthat they would have continued working but for
the specific prom se of |ocked-in benefits made to them when they
retired, have denonstrated that they detrinentally relied on the
m srepresentation of lifetinme benefits as a matter of law. The
remai ning plaintiffs have not shown that had they been told the
truth when they retired -- that their benefits could change --
that informati on would have nade a difference. Accordingly, the
Court | eaves for the damages phase the question of what equitable
relief Monko, McMunn and Taylor are entitled to, and whether the
remai ning plaintiffs can establish that they are entitled to

equitable relief because they detrinentally relied on the
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m srepresentati ons by defendant.

D. Prom ssory Est oppel

Plaintiffs finally argue that to the extent that any of
their medical benefits have not vested, defendant is estopped
from denyi ng them these benefits because of its past
representations.

In order to prevail on a claimof prom ssory estoppel,
plaintiffs nmust show (1) a prom se, (2) reasonable reliance on
that promse, (3) injury caused by the reliance, and (4) an
injustice if the promse is not enforced.'® To neet the first
requirenent, plaintiffs nust “denonstrate a prom se that
[ def endant] reasonably shoul d have expected to i nduce action or
forbearance on [their] part.”'” In addition to these four
requirenents, plaintiffs also nust show that there are
“extraordinary circunstances” justifying the application of

estoppel in an ERISA case.?® |In Devlin v. Transportation

Conmuni cations International Union, ! the Second Circuit

el aborated on what constitutes “extraordi nary circunstances.”

The court enphasized that detrinental reliance al one woul d not

176g5ee Schonhol tz, 87 F.3d at 79.

177| d.
1781 d. at 78.

179173 F.3d 94, 101-02 (2d Gr. 1999).
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render a case extraordinary, as it was one of the basic elenents
of estoppel.® The court also noted that extraordinary

ci rcunstances were found in Schonholtz because the defendants had

used the prom se of severance benefits as an i nducenent to
persuade the plaintiff to retire, and had then reneged as soon as
she resigned. ¥ Because the Devlin plaintiffs offered “no
evi dence to suggest that appellees sought the retirenent of any
of the appellants, or that the prom se of free, lifetinme health
benefits was used to intentionally induce any particul ar behavi or
on appellants’ part,” the court concluded that they had not shown
sufficiently extraordinary circunstances. 18

Def endant argues that it is entitled to judgnent as a matter
of law on the estoppel claimbecause none of the plaintiffs can
show sufficiently extraordinary circunstances to entitle themto
benefits under a theory of estoppel. However, plaintiffs Mnko
and McMunn, who retired as part of the 1990 OPS, and plaintiff
Tayl or, who retired under the SVSP, have provided precisely the
type of evidence that the Devlin court found |acking: defendant
sought their retirement and intentionally used the prom se of

vested nedi cal benefits to induce these plaintiffs to retire

1801 4. at 102.
181| d.

1821 d.: see also Aranpny v. United Way Replacement Benefit Plan, 191
F.3d 140, 154 (2d Cr. 1999) (extraordinary circunstances could be established
where enpl oyer “nade a promse to [the enployee] in order to induce himto
take action for [its] benefit only later to renege on the promse”).
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early. Having reaped the benefit of these plaintiffs’ early
retirement, defendant cannot now renege on those prom ses.

Defendant instituted the OPS in order to persuade sal aried
enpl oyees to retire in 1990, and plaintiffs McMunn and Monko have
provi ded evidence that they were explicitly told that they could
| ock-in their current nedical benefits if they retired as part of
the OPS, as an incentive to encourage themto do so.® Plaintiff
Tayl or, who retired under the SVSP early retirement programin
1985, stated in his deposition that he would not have retired in
1985 if he had not believed that his nedical benefits would
remai n undi m ni shed, but instead woul d have worked seven
addi tional years until he reached age 65.!® Thus, defendant
i nduced Taylor’s early retirenment based on express prom ses of
unchangi ng benefits. These three plaintiffs have therefore
established the type of extraordinary circunstances required in
this Crcuit to pursue their estoppel clains.

The other noving plaintiffs state in their declarations that
they were told that their benefits would continue for their
lifetimes, but none of them were encouraged to retire early by
defendant’s prom ses of lifetinme benefits. Plaintiffs Wil ker and
Young cl ai mthat defendant used the prom se of vested nedi cal

benefits to encourage themto | eave union or hourly positions for

183p| aintiffs were aware that if they did not retire before 1991 their
deducti bl e and co-pay woul d increase significantly.

1845ee Tayl or dep. at 31-32, 61-63, 129-30.
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salaried jobs, and to remain with the conpany until retirenent.
The remaining plaintiffs, Annatone and MEl hannon, have not

al | eged that defendant prom sed themlifetinme benefits in order
to induce any specific behavior, apart fromensuring their
continued enploynent. Virtually any benefit prom sed by an

enpl oyer could be characterized as offered to i nduce enpl oyees to
work for or stay with that enployer. The benefits clained by
plaintiffs Annatone, MEl hannon, \Wal ker and Young were offered in
the regul ar course of defendant’s business, and were not intended
to induce any particular action on behalf of these plaintiffs.
Allowing this type of claimto rise to the level of

“extraordi nary circunstances” would convert every case in which
an enpl oyer prom sed a benefit and then |ater ceased providing it
into a potential estoppel case.!® Accordingly, the Court finds
that defendant is entitled to sunmary judgnment on MEl hannon,

Wal ker, Young and Annatone’s estoppel cl ains.

Def endant al so clains that plaintiffs cannot prove that
their reliance was reasonable, given the alleged reservations of
rights in the ERI SA plans. As discussed above, all noving
plaintiffs deny receiving the SPDs or other docunmentation

containing a reservations of rights. Mreover, plaintiffs

1855ee Byrnes v. Enpire Blue Cross and Blue Shield, No. 98 CV. 8520,
2000 W 1538605, *10 (S.D.N Y. Cct. 18, 2000) (“Plaintiffs’ decision to work
for or stay with Enpire does not constitute an i nducenent satisfying the
extraordi nary circunstances requirenent. |If the Court were to consider it
extraordi nary every tine an enpl oyee chose a job based in part of the quality
of an enpl oyer’s benefits package, the requirenment of extraordinary
ci rcunst ances woul d [ ose all meaning.”).
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contend they were expressly told that their benefits would
continue for their lifetinme, and the PPDs, which at |east sone of
the plaintiffs reviewed, and other witten conmunication fromthe
def endant suggested as nuch. Accordingly, the Court finds that
defendant is not entitled to sunmary judgnent as to the estoppel
cl ai ms of Monko, McMunn and Tayl or.

The Court finds that plaintiffs Monko, McMunn and Tayl or
have established sufficient extraordinary circunstances to permt
their prom ssory estoppel claimto go forward. They have al so
provi ded undi sputed evi dence of prom ses made by Arnstrong and
Pirelli officials that benefits would remain in place through
retirement. The Court is also persuaded that their reliance on
those prom ses by taking early retirenent or not otherw se
pl anni ng for additional medical expenses was reasonable, even
assum ng these plaintiffs received the plan docunents with the
reservation of rights, because the specific prom ses of
unchanging lifetinme benefits were made in the context of the
early retirenment prograns in response to plaintiffs’ questions
about the terns of those prograns. Thus, the Court finds
plaintiffs’ belief that these prom ses governed the benefits they
woul d receive in retirenment reasonable. The injury plaintiffs
Tayl or, Monko and McMunn have suffered as a result of their
reliance, and whether an injustice would result if the prom ses

are not enforced awaits determ nation at the danmages phase trial
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V.  Concl usi on

Def endant’ s cross-notion for summary judgnment is GRANTED I N
PART and DENIED IN PART. The notion is granted as to the 8
1132(a)(1)(B) clains of all nmoving plaintiffs for lifetine
medi cal benefits and prescription drug coverage as terns of the
pl an, and as to the estoppel clains of plaintiffs MEl hannon,
Wl ker, Young and Annatone. The notion is denied as to the §
1132(a)(1)(B) clains for Medicare rei mbursenment of all noving
plaintiffs, the breach of fiduciary duty clains under 8§
1132(a)(3) of all noving plaintiffs, and the estoppel clains of
plaintiffs Taylor, Monko and McMunn.

The seven noving plaintiffs’ cross-notion for summary
judgnment is GRANTED I N PART and DENI ED I N PART. The notion is
GRANTED as to the 8 1132(a)(1)(B) claimfor Medicare
rei nbursenent as a termof the plan and as to plaintiffs Tayl or,
Monko and McMunn’s cl ai ms of breach of fiduciary duty and
prom ssory estoppel. The notion is denied as to the 8§
1132(a) (1) (B) claimfor nedical insurance and prescription drug
coverage, and as to plaintiffs MEl hannon, Wil ker, Young and

Annatone’s breach of fiduciary duty and estoppel clains.
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I T 1S SO ORDERED.

Janet Bond Arterton, U S.D.J.

Dat ed at New Haven, Connecticut, this __ day of July, 2001.
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