UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

MM GLOBAL SERVI CES, | NC.,
MM GLOBAL SERVI CES PTE, LTD.
and MEGA VI SA SOLUTI ONS (S)
PTE., LTD.,

Pl aintiffs,

VS, E Civil No. 3:02cv 1107 (AVQ)

THE DOW CHEM CAL COVPANY,
UNI ON CARBI DE CORPORATI ON,
and UNI ON CARBI DE ASI A
PACI FI C, | NC.

Def endant s.

RULI NG ON THE DEFENDANTS' MOTION TO DI SM SS FOR LACK OF
SUBJECT MATTER JURI SDI CTI ON

This is an action for damges arising from a business
arr angenent pursuant to which the plaintiffs purchased
chem cal s, polyners, and other products fromthe defendants and
resold them to customers located in |India. The anended
conpl aint alleges violations of the Sherman Antitrust Act, 15
US C 8§81, and common | aw tenets concerni ng breach of contract
and negligent msrepresentation. The defendants now nove
pursuant to Fed. R Civ. P. 12(b)(1l) to dism ss the federal
antitrust claimfor want of subject matter jurisdiction. For
the reasons hereinafter set forth, the court concludes that the
court has subject matter jurisdiction to adjudicate the clained
vi ol ati on of the Sherman Antitrust Act, 15 U S.C. § 1.

FACTS



The background giving rise to the instant action is nore
fully discussed in the court’s Septenmber 12, 2003 deci sion.

See MM G obal Services, Inc. v. Dow Chem cal Co., 283 F. Supp.

2d 689 (D. Conn. 2003). \VWhile famliarity is presuned, the
facts are summari zed as foll ows.

In 1984, the defendant, Union Carbide, a New York
corporation headquartered in Connecticut, owned and operated a
chem cal plant in Bhopal, India. In Decenber of that year,
| et hal gas escaped fromthe plant and caused the death of
3,800 persons and injuries to an additional 200,000. In
February 1989, Union Carbide and its Indian affiliate were
ordered to pay a total of $470 million for all civil clains
arising fromthe tragedy.

In the aftermath of this tragedy, Union Carbide ceased
selling products directly to custoners in India and, in 1987,
appointed the plaintiff, Mega Visa Marketing Sol utions Ltd.
("MYMS”), as a non-exclusive distributor to nmaintain Union
Carbide’s access to the Indian marketplace. MWMS is an Indian
corporation, having its principal place of business in Minbai,
I ndi a.

Over the next several years, MVMS formed corporate
affiliates with the purpose of assisting with product sales in

I ndia. The affiliates purchased Uni on Carbi de products in the



United States and resold themto end-users in India. The
affiliates included the plaintiffs, Mega G obal Services, Inc.
("MMGS”), Mega Visa Marketing Solutions, Ltd. ("MMS"), Mega
d obal Services, Inc. - Singapore ("MVGS-S”), and Mega Visa
Solutions (S) Pte. Ltd. ("MWS").

I n August 1999, Union Carbide announced a plan of nerger
with the co-defendant herein, Dow Cheni cal Conmpany (”Dow’).
Dow is a corporation organized under the |aws of Del awar e,
with a principal place of business in Mdland, Mchigan. The
amended conpl aint alleges that with the plan of nerger, the
need dropped for the re-sale services in India previously
performed by WMS, WS, MVGS and MMGS-S. Consequently, the
anmended conpl aint alleges that Union Carbide and its
affiliates ceased acting consistently with their alleged
contractual and |l egal obligations and, in particular,
undertook efforts to establish Dow, untainted by the Bhopal
tragedy, in place of the plaintiffs as a direct seller of
products to end-users in India.

On February 6, 2001, Union Carbide nerged with a
subsi di ary of Dow and becanme a wholly owned subsidiary of Dow.
At around this tinme, Dow al so created the defendant, Dow
Chem cal Pacific (Singapore) Private Ltd. (”Dow Singapore”).

Dow created Dow Si ngapore to effectuate sales of Union Carbide



products to the plaintiffs and to further Union Carbi de and
Dow s relationship with the plaintiffs.

On January 16, 2002, Dow Si ngapore advi sed MVS that,
effective March 31, 2002, WS would no | onger be a distributor
for Union Carbide products other than wire and cabl e
conmpounds. WS refused to continue the relationship with Dow
Si ngapore on those terns.

On June 25, 2002, the plaintiffs commenced this |awsuit
agai nst the defendants, Union Carbide and Dow, all eging
vi ol ati ons of the Sherman Antitrust Act, 15 U.S.C. §8 1, and
conmon | aw precepts concerning breach of contract and
negli gent m srepresentation, anong other theories. The
plaintiffs also sued several Union Carbide/ Dow affili ates,

i ncludi ng the defendants Uni on Carbide Asia Pacific, Inc.

(" UCAP”) (Singapore), Union Carbide Customer Service Pte. Ltd.
("UCCS”) (Singapore), and Dow Chem cal Pacific Private Pte.
Ltd. (Singapore).?

In connection with the federal antitrust claim the
plaintiffs alleged that, from 1993 t hrough March 2002, Uni on
Car bi de and Dow, directly and through their affiliates,

conpelled the plaintiffs to agree to engage in a price

1 On Novenber 17, 2003, the court dism ssed the anended
conplaint with respect to UCCS and Dow Si ngapore for want
of personal jurisdiction.



mai nt enance conspiracy with respect to the resale of Union
Car bi de products in India, and refused to accept orders or
cancel |l ed accepted orders if the prospective resale prices to
end-users in India were below certain levels. According to

t he amended conpl aint, Dow and Uni on Carbide sought to "ensure
that prices charged by

[the] [p]laintiffs to end-users in India for [p]roducts would
not

cause erosion to prices for the [p]roducts charged by [ Union

Carbide] and Dow to end-users . . . in the United States as
wel |
as in other jurisdictions . . . ,” and that,

[a]s a direct and proximte result of [the]

[ d] efendants’ fixing of mninumresale prices
and other terns of sale, conpetition in the
sal e and resale of [Union Carbide] products
in and fromthe United States was inproperly
di m ni shed and restrai ned.

On April 23, 2003, the defendants moved to dism ss the
antitrust claim arguing that, because the amended conpl ai nt
failed to allege antitrust conduct having a direct,
substantial, and reasonably foreseeable effect on U S
commerce, the court was w thout subject matter jurisdiction to
hear the clai munder the Foreign Trade Antitrust |nprovenents
Act of 1982 (”"FTAIA"), 15 U S.C. § 6a(l). On Septenber 12,
2003, the court denied the notion. On March 18, 2004, the

court reconsidered that ruling but denied the relief
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requested. On March 31, 2004, the defendants noved for
certification of that ruling for interlocutory appeal pursuant
to U.S.C. 8 1292(b). On June 11, 2004, the court denied that
noti on.
STANDARD
A notion to dism ss pursuant to Fed. R Civ. P. 12(b)(1)
must be granted if a plaintiff has failed to establish subject

matter jurisdiction. Golden Hill Paugussett Tribe of |ndians

v. Weicker, 839 F. Supp. 130, 136 (D. Conn. 1993). 1In

anal yzing a notion to dism ss under Rule 12(b)(1), the court
must accept all well pleaded factual allegations as true and
nmust draw reasonable inferences in favor of the plaintiff.

Capitol Leasing Co. v. F.D.1.C. , 999 F.2d 188, 191 (7th Cir.

1993). \Where a defendant challenges the district court’s
subj ect matter jurisdiction, the court may resol ve disputed
factual issues by reference to evidence outside the pleadings,

such as affidavits. Antares Aircraft, L.P. v. Federal

Republic of Nigeria, 948 F.2d 90, 96 (2d Cir. 1991).

DI SCUSSI ON

The defendants nove to dism ss the case on the ground
that jurisdiction is not authorized under the Foreign Trade
Antitrust Inprovements Act of 1982 ("FTAIA"), 15 U. S.C. 8§

6a(2). In previous rulings, the court addressed whet her



jurisdiction was authorized under 8 6a(l1l) of the FTAI A and

concluded that it was. See MM d obal Services, 2004 W

556577, *1 (D. Conn. Mar. 18, 2004). The defendants now
contend that jurisdiction is precluded by 8 6a(2) because the

plaintiffs have failed to allege, as required by F. Hoffman-La

Roche Ltd. v. Enpagran S.A., 124 S. Ct. 2359 (2004), that the

def endants’ mni sconduct gave rise to antitrust effects in the
United States that injured the plaintiffs.

In response, the plaintiffs assert that jurisdiction is
not precluded by § 6a(2). Specifically, the plaintiffs
contend that the anended conplaint alleges "nore than
sufficient causal |inks between [the] plaintiffs’ injuries and
t he domestic effect of [the] defendants’ m sconduct to satisfy
8§ 6a(2).”

Section 1 of the Sherman Act provides in relevant part:

Every contract, conmbination in the form of
trust or otherw se, or conspiracy, in
restraint of trade or conmerce anobng the
several States, or with foreign nations,
is declared to be illegal. 15 U.S.C. § 1.

The reach of the Sherman Act, however, is limted.

Met al | gesell schaft AG v. Sumitonpb Corp., 325 F.3d 836, 838

(7th Cir. 2003). Under an anendnent to the Sherman Act, known

as the Foreign Trade Antitrust |nprovenents Act of 1982



("FTAIA"), 15 U S.C. 8 6a, the court does not have
jurisdiction to adjudicate antitrust conduct that:
i nvol v[es] trade or commerce (other than inport
trade or inport comrerce) with foreign nations

unl ess-

1) such conduct has a direct, substantial, and
reasonably foreseeable effect-

A) on trade or commerce which is not trade or
commerce with foreign nations, or on inport
trade or inport commerce with foreign nations;
or

B) on export trade or export comrerce with
foreign nations, of a person engaged in such
trade or commerce in the United States; and

20 such effect gives rise to a claimunder the

provi sions of sections 1 to 7 of this title,

ot her than this section.

If [the Sherman Act applies] to such conduct only

because of the operation of (1)(B), then [the

Sherman Act] shall apply to such conduct only for

injury to export business in the United States.
15 U.S.C. §8 6a. Thus, pursuant to 8 6a(2), the court does not
have jurisdiction to adjudicate Sherman Act viol ations unl ess
the plaintiffs are able to show, anong other things, that the
m sconduct at issue caused effects on United States commrerce
whi ch gave rise to a claimunder the Sherman Act.

Prior to the Supreme Court’s decision in Enpagran, 124 S.

Ct. 2359 (2004), federal circuits were divided on the neaning
of the phrase "giving rise to a clainf in 8 6a(2). Sone

circuits, including the Second Circuit, had concluded that
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"giving rise to a clainm’ refers to a claimin general, without
regard to whether the plaintiff suffered an injury. See

Kruman v. Christie’'s Int’l PLC, 284 F.3d 384 (2d Cir. 2002)

(hol ding that the ”"plain nmeaning” of the statutory |anguage "a
clainm’ refutes the defendants’ argunent that the plaintiff
must all ege that the anti-conpetitive effect gives rise to

"his clain’ (enphasis added)); see also Enpagran, 315 F. 3d

338, 352 (D.C. Cir. 2003). Oher circuits, however, held that
"giving rise to a clainf refers to a claimbrought to redress
the plaintiff’'s specific antitrust injury, and thus concl uded
that 8 6a(2) requires the plaintiffs to allege that the

m sconduct at issue caused donestic effects on commerce that

gave rise to their actual injury. See Den Norske Stats

O jeselskap As v. HeereMac Vof, 241 F.3d 420, 427 (5" Cir

2001) .

In E. Hof fman-La Roche Ltd. v. Enpadgran S.A., 124 S. Ct.

2359 (2004), the Suprenme Court overruled Kruman and hel d that
"giving rise to a claini refers to the plaintiff’s claim of
injury. 1d. Consequently, jurisdiction is authorized under
the FTAI A only when the plaintiff has alleged that the

def endants’ conduct affected U S. conmerce and that the effect
gave rise to the plaintiff’'s injury. Enpagran, 124 S. Ct. at

2371-2372. Summarizing the rule, where the defendant’s



conduct affects both donmestic and foreign comerce, but the
plaintiff’s injury arises only fromthe conduct’s foreign
effect and not its donmestic effect, the plaintiff’s injury is
i ndependent from the donestic effect and the court has no
jurisdiction. Enpagran, 124 S. Ct. at 2363.

The defendants now contend that, in |ight of Enpagran,
the plaintiffs no | onger satisfy 8§ 6a(2) and the court |acks
subject matter jurisdiction as a result. Specifically, the
def endants argue that the plaintiffs have not and cannot now
assert that domestic effects on commerce led to their
injuries, as required by Enpagran, because the "[p]laintiffs
have built their case around the proposition that Indian
resale price maintenance led to higher prices in the United
States, not the other way around” (enphasis omtted). In
ot her words, the defendants assert that it is inpossible for
the plaintiffs to allege both that their injuries gave rise to
donmestic effects on conmerce and that donestic effects al so
gave rise to their injuries.

The plaintiffs respond that the Enpagran decision "was
expressly limted to whether the Sherman Act conferred
jurisdiction over foreign effects that are "entirely
i ndependent’ of donestic effect[s].” In the plaintiffs’ view,

"there is nothing in [Enpagran] that precludes jurisdiction
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over donestic effects "flowing” to and fromforeign effects”
(emphasis omtted). |In other words, the plaintiffs assert
that their injuries were not independent fromeffects on U S.
commerce, and contend that it is possible for their injuries
to both arise fromand give rise to effects on donestic
comer ce
The court does not agree with the defendants that the

plaintiffs have failed to allege the requirenments of 8 6a(2),
i.e., that the defendants’ conduct led to effects on U.S.
comerce that gave rise to the plaintiffs’ injuries. The
anmended conpl aint alleges that:

As a direct and proximate result of [the]

[ d] efendants’ fixing of mnimmresale

prices and other terms of sale,

conpetition in the sale and resal e of

[p]roducts in and fromthe United States

was i nproperly di m ni shed and restrained,

and as the result of such effect on

conpetition, [the] [p]laintiffs were

injured by being precluded from

effectively and fully conpeting and
maxi m zing their sales of [p]roducts.

(enmphasi s added). The conplaint properly alleges that the

def endants’ conduct had an effect on conpetition in and from
the United States and the plaintiffs were injured as a result
of that effect. Accordingly, dismssal for failure to satisfy

§ 6a(2) is inappropriate.
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The defendants also argue that the plaintiffs are barred
by the doctrine of judicial estoppel from asserting that
donestic effects led to their injuries because the plaintiffs
have already alleged that their injuries gave rise to the
effects on commerce and have ”"persuaded this [c]ourt to rely
upon it, repeatedly, in rendering nultiple decisions.”
Specifically, the defendants contend that the plaintiffs
cannot change their allegations because the court has already
adopted the plaintiffs’ viewthat their injuries directly
affected U.S. commerce, as the court concl uded:

[ITJt is . . . quite foreseeable to
conclude that a conspiracy to fix prices
in the Indian market m ght reasonably
cause direct and substantial effects on
the prices charged for the same products

in the United States.

MM d obal Services, 2004 W. 556577, at *6 (D. Conn. Mar. 18,

2004). However, the defendants have m sconstrued the court’s
statement. The court was not alluding to the plaintiff’s
infjury in its reference to "a conspiracy to fix prices in the
I ndi an market,” but to the defendants’ conduct. Thus, the
court was only stating that the defendants’ conduct may have
given rise to effects on U. S. comrerce. The court has not
held that the plaintiffs’ injuries gave rise to donestic
effects on commerce. Further, the court does not agree with
t he defendants that it is inconceivable for both donestic

12



effects to give rise to the plaintiffs’ injuries and for those
injuries to also affect domestic comerce. The court

t herefore concludes that the plaintiffs have sufficiently
satisfied the requirenents of the FTAIA. Accordingly, the
court has subject matter jurisdiction to adjudicate the
plaintiffs’ Sherman Act claim

CONCLUSI ON

For the foregoing reasons, the motion to dismss for |ack
of subject matter jurisdiction (docunent no. 199) is DEN ED
It is so ordered this 11th day of August, 2004 at

Hartf ord, Connecti cut.

Alfred V. Covello
United States District Judge
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