UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

JOHN WARD
Pl ai ntiff,

v. . Givil No. 3:01CV01908(AVC)

ROBERT MURPHY, ET AL.,
Def endant s.

RULI NG ON THE DEFENDANTS MOTI ON FOR SUMVARY JUDGVENT

This is an action for damages and injunctive relief,

which alleges, inter alia, that various enpl oyees of the

Connecti cut Departnent of Children and Fam |lies (“DCF”)
violated the plaintiff’s rights as secured by the Fourth,
Fifth, Sixth and Fourteenth Amendnents to the United States
Constitution when they unlawfully removed the plaintiff’s
mnor child fromhis custody. It is brought pursuant to 42
U S.C 8 1983, the Anericans with Disabilities Act of 1990
(“ADA"), 42 U.S.C. 8§ 12101, and conmmon |aw tenets concerni ng
intentional infliction of enotional distress, defamation,

sl ander and false inprisonnent. The defendants, the DCF,
Kristine Ragaglia, Ralph Arnone, Robert Murphy, Susan

Li qui ndoli and Roger Lim, have filed the within notion for
sunmary judgnment (document no. 152), pursuant to Fed. R Civ.
P. 56, contending that the plaintiff has failed to raise an
issue of material fact and therefore that they are entitled to

judgnent as a matter of | aw.



The issues presented are: (1) whether the defendants are
entitled to qualified imunity with regard to the causes of
action that allege a violation of the plaintiff’s procedural
due process rights; (2) whether the plaintiff has raised an
issue of fact with regard to the causes of action that all ege
a violation of the plaintiff’s fourth amendnment rights; (3)
whet her the defendants are entitled to qualified immunity with
regard to the causes of action that allege a violation of the
plaintiff’s fifth and sixth anmendnent rights; (4) whether the
el event h anmendnment bars the causes of action brought pursuant
to 42 U.S.C. 8§ 1983 asserted against the DCF and the
i ndi vi dual defendants in their official capacities; (5)
whet her the plaintiff has standing to seek prospective
injunctive relief; (6) whether the plaintiff has raised an
i ssue of fact that the defendants inpermn ssibly discrimnated
agai nst himon the basis of his disability in violation of the
ADA; and (7) if judgnent is granted in favor of the defendants
on the causes of action brought pursuant to federal | aw,
shoul d the court exercise discretion over the causes of action
br ought pursuant to state |aw.

For the reasons that hereinafter follow the court
concludes that: (1) because the defendants actions were

obj ectively reasonabl e, the defendants are entitled to



qualified imunity with regard to the causes of action
alleging a violation of the plaintiff’s procedural due process
rights; (2) the plaintiff has failed to raise an issue of fact
with regard to the causes of action alleging a violation of
the plaintiff’s fourth amendnment rights; (3) because the
plaintiff has failed to allege a constitutional violation, the
def endants are entitled to qualified immunity with regard to
the causes of action that purportedly allege a violation of
the plaintiff’s fifth and sixth amendnent rights; (4) the

el event h anmendnment bars the causes of action brought pursuant
to 42 U . S.C. 8 1983 and asserted against the DCF and the

i ndi vi dual defendants in their official capacities; (5)
because the plaintiff has failed to allege an injury that is
sufficiently real and imediate, the plaintiff |acks standing
to seek prospective injunctive relief; (6) the plaintiff has
failed to raise an issue of fact that the defendants

i nperm ssibly discrimnated against himon the basis of his
disability in violation of the ADA;, and (7) having concl uded

t hat judgnent should be granted in favor of the defendants
with regard to the causes of action brought pursuant to
federal law, the court declines to exercise its discretion
over the state | aw causes of action and dism sses those clains

wi t hout prejudice.



Consequently, the defendants’ notion for summary judgnment

(docunent no. 152) is GRANTED.
FACTS:

Exam nation of the conplaint, pleadings, Local Rule 56(a)
statenments, and exhi bits acconpanying the notion for summary
judgnment, and the responses thereto, discloses the follow ng
undi sputed, material facts.

On COctober 6, 1999, Patricia Maruscak gave birth to a
baby girl, D. W,! at the Danbury Hospital. John Ward, the
plaintiff, is the acknow edged father of DDW Dr. Eitan
Kil chevsky was D. W’ s attendi ng physician while she was a
patient at the Danbury Hospital.

During D.W’s hospital stay, she lost five to eight per-
cent of her body wei ght and becane jaundiced. On COctober 8,
1999, Kilchevsky discharged DDW fromthe hospital. However,
because of D.W’'s nedical condition and Kilchevsky’s
assessnent that “the nother could benefit from post-di scharge

support,” Kilchevsky referred the famly to the Danbury

The plaintiff's conplaint relates to natters that occurred
incident to an investigation regarding the alleged neglect of a m nor
child. Cenerally, records relating to such natters are seal ed and
the identity of the minor child is kept confidential. See
Connecticut Practice Book § 35-5. Accordingly, the court shall refer
to the mnor child by using her initials.
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Visiting Nurse Association (“VNA").? At the tinme of
di scharge, Ward agreed “to accept the VNA service and a visit
was schedul ed for October 9, 1999.”

On October 10, 1999, the VNA infornmed Kilchevsky that
Ward had cancelled the scheduled visit. Based on the fact
that D.W had | ost weight and was jaundiced while at the
hospital, Kilchevsky “felt strongly that the baby should be
seen.” Therefore, Kilchevsky requested that the matter be
referred to the Connecticut Departnent of Children and
Fam lies (“DCF”), and “requested that they, along with a [VNA]
nurse, go out to the hone.” On Cctober 10, 1999, one Angel a
Cr ooke, an enployee of Danbury Hospital, reported Kilchevsky’s
concerns about the welfare and safety of DDW to the DCF.

A DCF enpl oyee, one Sandra Liquindoli, began an
i nvestigation of Crooke’s report. Based on her investigation,
Li qui ndoli | earned that Ward had cancell ed the VNA honme visit
and that he had provided no explanation for the cancellation.
Li qui ndoli also | earned that Maruscak, D.W'’s nother, was
“very slow and that . . . [Ward] was overbearing and woul d not
allow the nmother to speak.”

On COctober 10, 1999, Liquindoli, acconpanied by a VNA

2Ki | chevsky states that such a referral was his “practice with
all such infants, and is in accordance with Anerican Acadeny of
Pedi atrics guidelines.”



nurse and two nmenbers of the Danbury Police Departnent
(“DPD"), went to Ward's apartnment to “investigate the
situation and make sure that the child was safe in |ight of
t he concerns expressed by the . . . [hospital.]” Ward, who
was honme at the tine of the visit, refused to answer the door,
stated that the police had no I egal right to open the door
and refused to pernmit the child to be exam ned. |In addition,
Ward refused to permt Liquindoli, the nurse, or the police to
speak with the nother of the child.

Ward eventually agreed to take the child to the Danbury
Hospital and permt an exami nation of D.W by Kilchevsky.
Li qui ndoli called Kilchevsky to informhimof the situation.
Ki |l chvesky i nfornmed Liquindoli that he would exan ne the
child. Kilchevsky also told Liquindoli that the child should
be exam ned because “untreated jaundice can lead to
dehydrati on and brain danmage.” Further, according to
Ki | chevsky, “the nother was not capable of caring for the
child as she appeared to be extrenely slow and m ght not be
able to determne if the child was in distress.”

Ward thereafter stated that he was no longer willing to
take his child to the hospital. Ward did, however, permt the
nurse to conduct a cursory exam nation of D.W in the hallway

outside of his apartnent. Based on the examnation, it was



“Liquindoli’s understanding that the child did not require any
medi cal intervention at that tinme.” The nurse infornmed
Ki |l chevsky of the status of the baby, noting that, although
dressed at the time that she was wei ghed, the baby appeared to
have gai ned weight. Also the child did not appear to be
j aundi ced.

Nevert hel ess, Kilchevsky felt that, “given the fact that
this was a young infant, who had experienced wei ght |oss and
j aundi ce, which are conditions that could lead to
conplications if the infant was not properly nonitored and
cared for, . . . it was inperative that [the child] be
medi cally seen and that DCF remain involved to ensure [that]
t he appropriate foll owup was obtained by the parents.”
Ki | chevsky conmuni cated this concern to Liquindoli on October
10, 1999. Liquindoli thereafter spoke with her supervisor and
reported what had occured.

On Cctober 12, 1999, DCF personnel assigned Robert
Mur phy, an investigative social worker enployed by the DCF, to
performa follow up investigation on the report of suspected
child neglect in connection with DDW As part of his initia
i nvestigation, Mirphy |earned of Kilchevsky’'s concern
regardi ng the possible effects of untreated jaundice, as well

as his concern regarding the nother’s capacity to notice



war ni ng signs of possible distress. Mirphy also | earned that,
on October 7, 1999, one Judy MIls, a licensed clinical social
wor ker at Danbury Hospital, had nade a report of suspected
child neglect with regard to DDW In her report, MIlIs

st at ed:

[Much difficulty [with] resistance to see social worker
prior to [birth] at Wonen’s Health Center . . . [with] John
[ War d] speaking for [nother], answering questions asked to
her, showing signs that [Ward] was controlling and
mani pul ati ng [ nother]. Pl ans changed regarding |iving
al one or together several times, infant wanted by father
and concern by staff [regardi ng whether nother] was being
conpliant against her wishes. . . . [Cloncern [that Ward]
appears paranoid suspicious, and refuses to let social
wor ker speak to mother. . . . Difficult comrunications with
staff; many problems. [Ward] [r]efused to sign forns in
hospital, i.e., condition of adm ssion, until several
people involved explaining especially around outside
servi ces. Agree to Health Famlies prenatally and now
refuses Health [Fam lies]. Nowis agreeing to MD order to
follow up visit of VNA and concern will refuse their entry
to check on infant after discharge. The intent appears
that he will be primary caregiver [and] nmother [will] only
breast feed[.] Concern infant may not receive proper care
medi cally. Unable to assess situation and supports.

During his investigation, Mirphy also becane aware that
Ki | chevsky considered Ward “overwhel m ng” and that Ward had
been uncooperative with Liquindoli when she went to his
apartnment on October 10, 1999. Although Mirphy knew that the
VNA nurse had briefly exam ned DDW in the hall, Mirphy
| earned that Kilchevsky “had recommended that the [ DCF]
conduct a further investigation due to apparent problenms with
the famly and that the child receive a nedical exam nation
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within three days.”

On COctober 13, 1999, Murphy met with Maruscak, D.W's
not her, at her apartment. Maruscak reported that she did not
have the infant and that the child generally stayed with Ward.
Maruscak stated, however, that she “babysat” for Ward while he
went to work. Maruscak stated that she was unaware of where
Ward wor ked; who D.W’s doctor was; or that the DCF had
visited Ward’ s hone on October 10, 1999.

On Cctober 13, 1999, Murphy went to Ward’s apart ment.

Mur phy knocked on the apartnment door, but there was no
response. Miurphy left his business card in the doorjanmb with
a note requesting that Ward contact him On COctober 14, 1999,
Mur phy returned to the apartnent and the card was no | onger
there. Mirphy thereafter sent a certified letter to Ward
requesting that he contact him Ward did not respond.

On COctober 18, 1999, Murphy, acconpani ed by one Roger
Lima, a case aide enployed by the DCF, went to Ward’'s
apartnment to nake a home visit. Ward, who was honme at the
time, informed Murphy and Lima that “he refused to speak to
any agents of the governnment.” Mirphy informed Ward that he
and Lima were there to check on the health and well -being of
D.W Ward apparently turned on an audi o recording and stated

that “the DCF would have to talk to his attorney.” Mirphy



asked for Ward’s attorney’s nane, and Ward stated that the DCF
was responsi ble for providing himan attorney and that once an
attorney was provided he would speak with Murphy.

Murphy left and returned in the early evening with
several nenmbers of the Danbury Police Departrment. Ward
refused to answer the door unless the police produced a
warrant. According to police reports, Ward “was di spl ayi ng
what coul d be best be described as a survivalist attitude and
[the police] feared that [Ward] mi ght have weapons. . . . Al
the officers present felt uneasy about Ward and had a fear for
[their] . . . safety, and the safety of the baby.” An
anmbul ance was called to the scene to transport the baby to the
hospi tal .

Whil e these events were occurring, Mirphy, via cell-
phone, infornmed DCF Program Supervi sor Ral ph Arnone of the
situation. Arnone was grow ng increasingly concerned
regarding the situation. Specifically, Arnone was concerned
by Ward’ s paranoid behavoir and apparent refusal to accept
outside help, particularly in light of the medical concerns of
D. W’'s physician. Therefore, “based on the concerns regarding
the nedical issues of the infant, the |lack of cooperation and
hosti |l e deneanor of Ward, . . . and the apparent nmental health

i ssues of both parents,” Arnone issued a 96-hour hold pursuant
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to Conn. Gen. Stat. 17a-101g(c).?3

Mupr hy advi sed Ward of the 96-hour hold and Ward granted
Mur phy, Linma and the police officers entry into his apartnment.
Once inside the apartnment, Mirphy informed Ward that there
were two possible resolutions to the situation. First, Ward
could agree to answer various questions relating to the care
of the child and acconpany them and the baby to the hospital
enmer gency room where the baby would be exam ned. If the
exam nation reveal ed no nedi cal concerns, Ward was free to
take the baby home. Alternatively, if Ward refused to
cooperate and answer the questions, then the DCF woul d take
custody of the child. Ward refused to cooperate and Murphy
renmoved the child.

On Cctober 19, 1999, Murphy, acconpani ed by DCF
psychiatric social worker Nancy Turton-Creal, spoke with
Maruscak, D.W’'s nmother. Based on the conversation, Turton-

Creal determ ned that Maruscak’s nmental health disorders could

3Conn. Gen. Stat. 17a-101g(c) provides, in relevant part:

| f the Comm ssi oner of Children and Famli es, or hi s
designee, has probable cause to believe that the child or

any other child in the household is in immnent risk of

physi cal harm from his surroundings and that i medi at e
removal from such surroundings is necessary to ensure the
child's safety, the conmmssioner, or his designee, shall

authorize any enployee of the depart nment or any |aw
enforcement officer to renove the child and any other child
simlarly situated from such surroundings W thout t he
consent of the child's parent or guardian.
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i npede the nother’s ability to care for the child and result
in an inability to “recognize distress in [D.W]” On Cctober
20, 1999, Murphy spoke with one G nny Caneron of the Danbury
Hospital Community Center for Mental Health, who inforned

Mur phy that Ward had been di agnosed with personality disorder
and anxi ety disorder. Also on October 20, 1999, Mirphy spoke
to MIls, who once again stated that Ward was paranoi d,
suspi ci ous and uncooperative. MIls was al so concerned that
D.W “may not receive proper nedical attention under her
parents’ care.”

On COctober 21, 1999, Murphy filed a notion for tenporary
custody and a neglect petition in the Connecticut superior
court for juvenile matters. Miurphy also filed an affidavit
and summary of facts reciting the various facts underlying the
notion and the neglect petition. The affidavit stated that
Ki | chevsky had warned that the child should be medically
treat ed because her conditions could lead to serious injury if
not treated. However, the affidavit also indicated that the
child had been exani ned at a hospital after being renoved from
t he hone on October 18, 1999, and that the exam nation
i ndi cated that jaundice and weight | oss were no |onger a
concern. The affidavit also recited the various reports

Mur phy had received with regard to both Ward’s and Maruscsak’s

12



mental conditions and the inpact such conditions nmay have on
their ability to care for the infant child. In addition, the
affidavit indicated that Ward had been uncooperative in his
dealings with various agencies.

On COctober 21, 1999, a Connecticut superior court granted
the notion for an order of tenporary custody. More
specifically, the court concluded that based on the submtted
affidavit D.W was in “inmedi ate physical danger from her
surroundi ngs and that i mediate renmoval from such surroundi ngs
IS necessary to insure [her] safety . . . .7

On Novenber 3, 1999, the Connecticut superior court held
an evidentiary hearing and heard argunment on the order for
tenporary custody. Follow ng that hearing, the court vacated
the order of tenporary custody and returned DDW to Ward’s
custody. Specifically, the court concluded that “based on a
fair preponderance of the evidence,” “the court is not
convinced that the child is in imed ate physical danger from
the surroundings in . . . Ward's honme.” The court’s order
however, was subject to Ward’s conpliance with vari ous
conditions, including: (1) that Ward cooperate with the DCF;
(2) that he attend psychol ogi cal and psychiatric counseling;
and (3) that he insure that the child is properly supervised

and cared for by an appropriate caretaker. On Decenber 14,
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1999, the DCF withdrew the neglect petition.

This lawsuit foll owed.

STANDARD

Sunmary judgnment is appropriately granted when the
evidentiary record shows that there are no genui ne issues of
mat erial fact and that the noving party is entitled to
judgnment as a matter of law. Fed. R Civ. P. 56(c). 1In
determ ni ng whether the record presents genuine issues for

trial, the court nust view all inferences and anbiguities in a

i ght nost favorable to the non-noving party. See Bryant V.
Maf fucci, 923 F.2d 979, 982 (2d Cir.), cert. denied, 502 U S.
849 (1991). A plaintiff raises a genuine issue of materi al
fact if "the jury could reasonably find for the plaintiff."

Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 252 (1986).

Rul e 56 "provides that the nere existence of sonme all eged
factual dispute between the parties will not defeat an

ot herwi se properly supported notion for summary judgnent; the
requi renment is that there be no genuine issue of materi al

fact." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48

(1986). "One of the principal purposes of the summary
judgnment rule is to isolate and dispose of factually
unsupported claims... [and] it should be interpreted in a way

that allows it to acconplish this purpose.” Celotex v.
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Catrett, 477 U. S. 317, 323-324 (1986).

DI SCUSSI ON:
1. Federal Constitutional Clains:
A. Causes of Action against the Defendants in their

| ndi vi dual Capacities

The individual defendants first contend that they are
entitled to qualified imunity with regard to the causes of
action alleging a constitutional violation brought pursuant to
42 U.S.C. § 1983,4 which seek nonetary damages.

| . Procedural Due Process:

The defendants contend that they are entitled to sumary
judgnment with regard to the procedural due process cause of
action brought pursuant to 42 U.S.C. § 1983 because they are
i mmune fromsuit pursuant to the doctrine of qualified
immunity. Specifically, the defendants maintain that the
renmoval of D.W was objectively reasonabl e.

The plaintiff responds that the defendants are not
entitled to qualified imunity because they “offer[] no

obj ective evidence of abuse or negl ect Speci fically,

the plaintiff maintains that the defendants “concerns and

“Section 1983 provides a “cause of action to individuals who
have been deprived by government officials acting under color of |aw
‘of any rights, privileges, or immunities secured by the
Constitution.”” Patel v. Searles, 305 F.3d 130, 135 (2d G r. 2002)
(quoting 42 U S.C. § 1983).
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characteri zations are nerely specul ative of sone future abuse
or neglect and specul ati on about the abilities of parents wth
mental disabilities.”

“IQualified imunity, . . . shields a governnent
official acting in an official capacity fromsuit for danamges
under 8§ 1983 unless the official violated clearly established
ri ghts of which an objectively reasonable official would have

known." Blouin ex rel. Estate of Pouliot v. Spitzer, 356 F.3d

348, 358 (2d Cir. 2004) (internal quotation marks onitted;
citation omtted). The relevant test for whether qualified
inmmunity applies requires a three step inquiry:

First, [the court] nust determ ne whether plaintiff has

all eged a violation of a constitutional right. Then [the
court] nust consider if the violated right was clearly
established at the time of the conduct. . . . Finally, if

plaintiff had a clearly established, constitutionally
protected right that was viol ated by the [defendants], [the
plaintiff] nust denpbnstrate that defendants' actions were
not objectively reasonable. . . . This three step inquiry
should typically be done in sequential order. .
Def endants nmay benefit from qualified inmunity if the
plaintiff is unable to establish any of these three steps.

Har hay v. Town of Ellington Bd. of Educ., 323 F.3d 206, 211-12

(2d Cir. 2003) (internal citations omtted).

Wth regard to the first step, the plaintiff has alleged
a constitutional violation. Specifically, the plaintiff
al l eges that the defendants inproperly deprived him of the

custody of his child wi thout court intervention and that there
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was no emergency necessitating such action. These allegations

are sufficient. See Tenenbaumv. WIlianms, 193 F.3d 581, 593

(2d Cir. 1999) (parents “have a constitutionally protected
interest inthe . . .custody . . . of their children,” which,
absent an enmergency, requires some form of due process,
“ordinarily a court proceeding resulting in an order

permtting renoval,” before the parents nay be deprived of the
custody of their children). |In addition, with regard to the
second step of the qualified inmunity analysis, there is

apparently no dispute that this right was established at the

time the DCF took custody of D.W See Tenenbaumyv. WIIlians,

193 F.3d 581, 596 (2d Cir. 1999) (noting that before January
1990, “it was established as a general matter that ‘' exept
where energency circunstances exist’ a parent ‘cannot be
deprived’ of the custody of his child or her child ‘wthout
due process generally in the formof a predeprivation
hearing”).
The relevant qualified imunity inquiry therefore is
whet her the defendants’ actions were objectively reasonable.
In this regard, and with particular relevance to the facts at
hand, the Second Circuit has stated that:
[Plrotective services caseworkers [nust] choose between
difficult alternatives. . . . If they err in interrupting
parental custody, they may be accused of infringing the

parents' constitutional rights. If they err in not renoving
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the child, they risk injury to the child and nay be accused
of infringing the child' s rights. It is precisely the
function of qualified inmmunity to protect state officials
i n choosi ng between such alternatives, provided that there
is an objectively reasonable basis for their decision,
whi chever way they make it.

Tenenbaumv. Wllians, 193 F.3d 581, 596-97 (2d Cir. 1999)

(quoting van Enrik v. Chenung County Dept. of Social Services,

911 F.2d 863, 866 (2d Cir. 1990)). More specifically,

qualified imunity provides “substantial protection for

caseworkers,” provided “it was objectively reasonable for them

to

est

believe that their acts” would not violate clearly

ablished rights. Tenenbaumv. WIlliams, 193 F.3d 581, 596

(2d Cir. 1999) (quoting Lennon v. Mller, 66 F.3d 416, 420 (2d

Cr.

sat

1995)). The test of “objective reasonabl eness” is

isfied if “officers of reasonabl e conpetence coul d di sagree

on the legality of the defendant’s actions.” Tenenbaum v.

W |

liams, 193 F.3d 581, 596-97 (2d Cir. 1999) (quoting Lennon

Vv

. Mller, 66 F.3d 416, 420 (2d Cir. 1995)) (internal

quotation marks omtted). “In applying a reasonabl eness

standard in the abuse context, courts nust be especially

sensitive to the pressurized circunstances routinely

confronting case workers, circunstances in which decisions

between ‘difficult alternatives' often need to be made on the

basis of limted or conflicting information.” W.IKinson ex

rel

W | kinson v. Russell, 182 F.3d 89, 105 (2d Cir. 1999)
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(quoting van Enrik v. Chenung County Dept. of Social Services,
911 F.2d 863, 866 (2d Cir. 1990)).

In the instant matter, the defendants maintain that,
regardl ess of the plaintiff’s allegations, the renoval of D W
on October 18, 1999 was objectively reasonabl e because the
ci rcunst ances surrounding the renoval gave rise to an
energency. It is well settled that in "energency
circunstances, a child may be taken into custody by a

responsi ble State official wi thout court authorization or

parental consent.” Tenenbaumyv. WIllians, 193 F.3d 581, 594
(2d Cir. 1999). However, "[i]f the danger to the child is not
so immnent that there is reasonably sufficient time to seek
prior judicial authorization, ex parte or otherw se, for the
child s removal, then the circunstances are not energent.”

Ni chol son v. Scoppetta, 344 F.3d 154, 171 (2d Cir. 2003)

(internal citations and quotation nmarks omtted).
Nevert hel ess, the fact that a state official did not act

i mmedi ately upon a report of abuse, “standing alone, proves

not hing.” Tenenbaumv. WIlliams, 193 F.3d 581, 595 (2d Cir.

1999); see also Doe v. Connecticut Dep’t of Child & Youth

Services, 911 F.2d 868, 870 (2d Cir. 1990) (concl uding that
del ay of three days in acting on report of abuse did not

deprive circunstances of emergency status). Rather, “[i]f at
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any time [the child] should have been renoved for her
protection and there was not then reasonably sufficient tine
to seek predeprivation judicial authorization, there [i5s]

., as a matter of law, no violation of [the parents’] due

process rights.” Tenenbaumyv. WIlliams, 193 F.3d 581, 595 (2d

Cir. 1999). Consequently, a delay between the report of
i mm nent harm and the actual renoval does not deprive the

renmoval of energent status, see Doe v. Connecticut Dep’'t of

Child & Youth Services, 911 F.2d 868, 870 (2d Cir. 1990),

provided that it was objectively reasonable for the case
workers to believe that an emergency existed at the tinme of

renmoval , Tenenbaumv. Wl lianms, 193 F.3d 581, 595 (2d Cir.

1999) .

Appl ying these principles, the court concludes that the
def endants are entitled to qualified immunity inasnuch as it
was objectively reasonable for the defendants to have
concluded that enmergency circunstances necessitated D.W's
renmoval on October 18, 1999. It is undisputed that at the
time of DDW’'s renoval, the defendants had been inforned by
D. W’ s physician, Kilchevsky, that D.W was suffering from
j aundi ce and wei ght |1 oss. The consequences of untreated
j aundi ce, according to Kilchevsky, are indeed grave.

Specifically, as the defendants knew, if untreated, jaundice
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can lead to brain injury and even death. In fact, Kilchevsky

informed the defendants that “it was inperative that [D. W] be

nmedi cally seen and that DCF remain involved to ensure the
appropriate follow up” and that D.W’s condition required that
she be seen within three days of the October 10, 1999 visit.
(Enphasi s added.) Ki |l chevsky made this statenment even after
D. W had been exam ned by the visiting nurse on October 10,
1999. Thus, based on the nedical advice and di agnosis of

Kil chevsky, it was objectively reasonable for the defendants
to conclude that DLW was at grave nmedical risk on Cctober 18,
1999, sone eight days after the earlier visit, if her

condition went untreated. Ci. WIlkinson ex rel WIKkinson V.

Russell, 182 F.3d 89, 105-106 (2d Cir. 1999) (concl uding that
soci al workers had reasonabl e cause to believe abuse was
occurring when they relied, in part, on doctor’s assessnent
that child was being abused)

Ward’'s behavior did nothing to quell the defendants’
fears that the child was at risk. Ward's refusal to state
whet her the child had seen a doctor after the October 10, 1999
visit conmpounded the urgency of the situation because the
def endants were therefore unable to confirm whether the child
had been nedically treated as Kil chevsky believed necessary.

Further, Ward’'s refusal to cooperate and refusal to acconpany
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the DCF workers to the hospital came in the face of his
know edge that nedical personnel believed that his child was
in danger. Specifically, Kilchevsky had told Ward at the tinme
of discharge that D.W should be seen by nedical personnel
because of her nedical condition. |In addition, it is
undi sput ed that DCF showed Ward the 96-hour hold, and that the
96- hour hold stated that the “Danbury Hospital expressed
serious concerns (nmedical) with respect to . . . [DDW].” In
the face of this information, Ward neverthel ess refused to
accept the nedical aid offered for his daughter. There was
therefore limted reason to believe that child would receive
the necessary aid if she remained in Ward’' s custody.?®

Further, on October 21, 1999, a Connecticut superi or
court granted the DCF' s notion for an order of tenporary
custody finding that DDW was in “inmedi ate physical danger
from [her] surroundings and that inmediate renoval from such
surroundi ngs is necessary to insure [her] safety.” Although
this order was signed three days after the DCF renoved D. W
fromthe home, it was based on simlar facts relied on by the

i ndi vi dual defendants at the time of DDW'’'s renoval. Thi s

Ward contends that his behavior is explained by the fact that
D. W had been seen by a physician on Cctober 14, 1999, and that she
had been declared in good health. The defendants, however, were
unaware of this fact at the tine of renoval.
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supports the conclusion that the DCF s actions were

obj ectively reasonable. See Taylor v. Evans, 72 F. Supp. 2d

298, 307 (S.D.N. Y. 1999) (subsequent court order finding that
removal is necessary based on “imm nent” danger to children
supported social worker’s contention that there was

obj ectively reasonable basis for belief that enmergency

exi sted). Indeed, the evidence relied on by the superior
court was arguably |less “urgent” than that relied on by the
def endants at the tinme of renmoval. Specifically, with regard
to DDW’s nedical condition, the affidavit supplied to the
superior court stated that the child had been exam ned by a
doctor and that the doctor “reported that the jaundice was no
| onger a concern and that the child was gai ni ng wei ght
appropriately.” Arguably, therefore, the nedical condition of
the child at the tine of the superior court’s decision was not

as immnent as at the tine of renoval .® Based on these

5The plaintiff contends that after a contested evidentiary
hearing, the superior court ultinmately reversed its decision and
therefore the superior court’s initial conclusion that the child was
at risk of harmis irrelevant. This contention, however, msses the
point. The issue is whether, at the tine of renoval, it was
obj ectively reasonabl e for the defendants to conclude that their acts
were constitutional. Wether the defendants’ actions were reasonabl e
inlight of the evidence adduced after a contested evidentiary
hearing is irrelevant. Cf. Maryland v. Garrison, 480 U S. 79, 85
(1987) ("[t]hose items of evidence that emerge after the warrant is
i ssued have no bearing on whether or not a warrant was validly
i ssued").
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undi sputed facts, and in light of the superior court’s
concl usion on arguably |l ess urgent facts, “caseworkers °‘of
reasonabl e conpetence could disagree’ on the legality of [the]

defendants’ actions.” Tenenbaumyv. Wllianms, 193 F. 3d 581,

605 (2d Cir. 1999) (quoting Malley v. Briggs, 475 U.S. 335,

341 (1986)). Consequently, the court concludes that the

def endants actions in renoving D.W based on the belief that
an enmergency existed were objectively reasonable and thus they
are entitled to qualified immunity.

The plaintiff maintains, however, that the defendants
fabricated the allegations regarding the D.W’'s nedical state.
Specifically, the plaintiff contends that “Mirphy, Lim and
Arnone had to fabricate that [D.W] was currently jaundi ced
and | osi ng wei ght because they already knew that the police
woul d not help thementer [the plaintiff’'s apartnment] for a
non-energency . . . .” The plaintiff’s argunment is not
persuasive. Put simply, the plaintiff has failed to adduce
any evidence that at the tinme of renoval the defendants
fabricated the allegations of jaundice and wei ght |oss or
ot herwi se ignored overwhel m ng excul patory i nformtion.
| ndeed, the very opposite is true. More specifically, the
def endants have submtted sworn affidavits indicating that

they had reports fromD.W’s physician that the child was
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j aundi ced when rel eased fromthe hospital and that untreated
jaundice can lead to severe injuries. Although the child had
been exam ned on October 10, 1999, the child' s physician
renewed his concern that the child should be exam ned again
within three days. 1In the face of this evidence, the
plaintiff presents only conclusory allegations that the

def endants fabricated a nedical emergency; such concl usory

al l egations are insufficient. See Kia P. v. Mlintyre, 235

F.3d 749, 763 (2d Cir. 2000) (“[a] plaintiff may not survive a
properly asserted notion for summary judgnment on the basis of
concl usory all egations al one”).

The court therefore concludes that the defendants are
entitled to qualified imunity with regard to the cause of
action alleging a deprivation of the plaintiff’s due process
rights.”

1. Fourth Anendnent Causes of Action:

"The plaintiff also apparently contends that the defendants
violated his right to procedural due process by filing the notion for
tenporary custody and the neglect petition. The investigation and
institution of proceedings in connection with alleged child abuse or
negl ect pass constitutional nuster “provided sinply that case workers
have a reasonabl e basis for their findings of abuse.” WIKkinson ex
rel Wlkinson v. Russell, 182 F.3d 89, 104 (2d Gr. 1999). 1In this
case, the defendants had such a reasonabl e basis. For exanple, based
on Murphy’ s investigation it becane apparent that the child spent the
day with Maruscak who - according to various individuals - likely
| acked the ability to determ ne whether the child was in nedi ca
danger. Therefore the plaintiff has failed to allege a
constitutional violation in connection with the investigation and
subsequent institution of negl ect proceedings.
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The individual defendants next maintain that, to the
extent that the plaintiff has alleged a violation of his
fourth amendnment rights, they are entitled to qualified
immunity in connection with this claim Specifically, the
def endants maintain that the plaintiff has failed to allege a
constitutional violation because “there is no constitutional
right to be free of a child welfare investigation.”

The plaintiff does not specifically respond to this
argunent .

The plaintiff’s fourth amendnent clains apparently arise
out of the defendants entry into his home on October 18, 1999.
More specifically, the plaintiff alleges that the DCF entry
into his home was a warrantless search in violation of his
fourth amendment rights.® “A warrantless search is per se
unreasonabl e under the Fourth Amendnment, absent certain

exceptions to the warrant requirement.” Koch v. Town of

Brattl| eboro, 287 F.3d 162, 167 (2d Cir. 2002). One exception

to the warrant requirenent is where a party consents to entry

8The plaintiff does not allege that the renmoval and subsequent
custody of D.W was an unlawful seizure in violation of DW’s
rights. Moreover, inasnuch as the plaintiff does not bring this
action on behalf of his mnor daughter, the plaintiff is precluded
frommaintaining such a claim See Alderamm v. United States, 394
U S 165, 174 (1969) (“Fourth Amendment rights are personal rights
whi ch, |ike some other constitutional rights, may not be vicariously
asserted”).
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into his prem ses. Koch v. Town of Brattleboro, 287 F.3d 162,

167 (2d Cir. 2002). Another exception is where energency or
exi gent circunstances necessitate a warrantless entry.

Tenenbaumv. Wlliams, 193 F.3d 581, 604 (2d Cir. 1999).

Appl yi ng these principles, the court concludes that the
def endants are entitled to summary judgnment with regard to the
plaintiff’s fourth amendment clains. It is undisputed that
the plaintiff granted the defendants entry into his home. In
ot her words, the plaintiff consented to the defendant’s entry
into his honme. There is no allegation that the defendants
coerced this consent. Because the undisputed facts therefore
establish that the plaintiff consented to the entry into his
home, the plaintiff has failed to raise an issue of fact with
regard to his fourth amendnment claim On this ground,
therefore, summary judgment is warranted.

Further, even if the court were to assunme that the
plaintiff did not consent to the defendants’ entry, the
def endants are nevertheless entitled to qualified immunity on
the plaintiff’s claim Specifically, the defendants’ alleged
warrantl ess entry was objectively reasonable inasnuch as they
believed that the situation presented exigent circunstances.
In the child welfare context, the question of whether a

situation presents exigent circunmstances sufficient to render
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a warrantless entry reasonabl e presents the sane inquiry
applicable to the issue of whether an energency renoval of a
m nor child passes procedural due process scrutiny. See

Tenenbaumv. Wlliams, 193 F.3d 581, 604 (2d Cir. 1999).

Consequently, because the defendants are entitled to qualified
immunity on the plaintiff’'s due process cause of action, and
because the fourth amendnment inquiry presents the sanme issue,
the court |ikew se concludes that the defendants are entitled
to qualified inmunity on the plaintiff’s fourth amendnent
cause of action because, based on the undisputed facts, it was
obj ectively reasonable for themto conclude that exigent
circunstances justified a warrantless entry. The defendants’
nmotion for summary judgnent with regard to the plaintiff’s
fourth amendnment causes of action is therefore granted.

[11. Fifth and Si xth Anendnent Causes of

Action:

The individual defendants next contend that judgment
shoul d be granted in their favor with regard to the causes of
action alleging violations of the Fifth and Sixth Amendment of
the United States Constitution because the defendants are
entitled to qualified imunity. Specifically, the defendants
mai ntain that they are entitled to qualified inmmunity because

the plaintiff has failed to allege a constitutional violation.
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The plaintiff responds that “all DCF investigators [are]
crimnal |aw enforcenent investigators, [and] all information
gathered fromcivil child protection investigations [is]
turned over to crimnal investigators to use in
prosecuting child abuse and negl ect [cases].” Thus, according
to the plaintiff, “the court should determnm ne whet her DCF
investigators . . . were required to[: (1)] inform|[the
plaintiff of his] right to remain silent on . . . [Cctober 10,
1999] and [October 18, 1999; and (2)] inform|[the plaintiff of
his] right to have an attorney present during questioning .

If a plaintiff fails to allege conduct that would violate
a constitutional right, the officials are entitled to

qualified imunity. See Saucier v. Katz, 533 U.S. 194, 201

(2001). In addition, regardl ess of whether the plaintiff has
al l eged a constitutional violation, if the constitutional
right in question was not clearly established at the tinme the

officials acted, the officials are entitled to qualified

immunity. See, e.q., Blouin ex rel. Estate of Pouliot v.
Spitzer, 356 F.3d 348, 361 (2d Cir. 2004).

Appl yi ng these principles, the court concludes that the
def endants are entitled to qualified immunity with regard to

the plaintiff’s fifth and sixth amendnent causes of action
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because the plaintiff has failed to allege facts that give
rise to a constitutional violation.® The gravanmen of the
plaintiff’s fifth amendnent claimis that the defendants
failed to advise himof his right to remain silent and his
right to |l egal counsel when they canme to his apartnent on
Oct ober 10, 1999 and October 18, 1999. Thus, the plaintiff
apparently contends that, in the context of a DCF

i nvestigation, an individual has rights simlar to those

articulated in Mranda v. Arizona, 384 U S. 436 (1966). See

M randa v. Arizona, 384 U S. 436, 492 (1966) (holding that an

i ndi vi dual subjected to custodial interrogation nmust be

advi sed of his right to counsel and right to silence). The
plaintiff, however, has failed to provide any |egal authority
for the proposition that Mranda applies to DCF or simlar
agency investigations.® Moreover, the court’s research has

found no case holding that Mranda applies in the context of

°The plaintiff does not, in fact, invoke the fifth or sixth
amendnent in his conplaint or notion papers, but speaks nore
general ly regarding his right to silence and counsel.

°The plaintiff relies on Ferguson v. Gty of Charleston, 532
U S 67 (2001), Lassiter v. Departnent of Social Services of Durham
dty, 452 U S 18 (1981), In Re K. L.J., 813 P.2d 276 (Al aska 1991),
and In Re. Ariel G, 837 A 2d 1044 (Md. C. Spec. App. 2003), cert.
granted, 846 A 2d 401 (M. April 8, 2004), in support of his
contention that the defendants were required i nformhimof his right
to silence and right to counsel during its investigation of the
reported child abuse and negl ect. None of these cases support such a
proposi tion.
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such investigations. Nevertheless, even if the court were to
assunme that Mranda applied, the plaintiff’s claimwould
nonet hel ess fail because “[t]he renedy for a Mranda viol ation
is the exclusion from evidence of any ensuing
self-incrimnating statenents. . . . The renmedy is not a §

1983 action.” Neighbour v. Covert, 68 F.3d 1508, 1510 (2d

Cir. 1995), cert denied, 516 U S. 1174 (1996) (i nternal
citations omtted and enphasis added). Consequently, the
plaintiff’s causes of action prem sed on the fifth amendnent
fail to allege a cause of action.

Li kewt se, the plaintiff’'s cause of action prem sed on the
sixth anmendnment also fails. The plaintiff’s sixth amendnent
cause of action alleges that the state should have provided
himw th an attorney when the DCF questioned himat his honme
on October 10, 1999 and October 18, 1999.1! Again, the
plaintiff fails to provide any relevant authority for this
purported right to counsel, and again the court’s research
indicates that there is no such right. Mre specifically, the
si xth amendnment right to counsel applies only to crim nal

proceedi ngs. See Janvier v. United States, 793 F.2d 449, 451

(2d Cir. 1986) (“the Sixth Amendnent right to counsel attaches

"To be sure, the plaintiff does not allege that he was deni ed
counsel at the hearings to determne custody.
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only to crimnal proceedings”); cf. United States v.

Cunni ngham 672 F.2d 1064, 1071 (2d Cir. 1982). The

investigation at issue in this case was in connection with

i ssues surrounding the alleged neglect, care and ultimte
custody of the defendant’s daughter. Such issues are civil
juvenile matters, see Conn. Gen. Stat. § 46b-121(a), and are
not crimnal in nature. The only court proceedings instituted
against the plaintiff related to the care and custody of his
child. No crimnal charges were ever filed against the

def endant. Therefore, inasmuch as the investigations at issue
were civil in nature and because there never was a crim nal

prosecution, no sixth amendnment rights could attach. See

Janvier v. United States, 793 F.2d 449, 451 (2d Cir. 1986).
The plaintiff therefore has failed to allege a constitutional
violation of his sixth amendnent rights. 12

Judgnent is therefore granted in favor of the individual

def endants with regard to the causes of action brought

2Eyen if the court were to assune a constitutional violation,

the defendants are entitled to qualified i munity because the
specific rights alleged by the plaintiff are not clearly established.
See, e.q., Tenenbaumv. WIllians, 193 F.3d 581, 596 (2d Gr. 1999)
(defendants entitled to qualified i mmunity because rights at issue
were not clearly defined). Indeed, the plaintiff inplicitly concedes
as much in his response to the notion to summary judgnent wherein he
requests that the court “determ ne whether the DCF investigators

were required to inform[himof his right to renain silent and
right to counsel.]” (Enphasis Added.)
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pursuant to the fifth and sixth anendnent.

B. Causes of Action Against the DCF and the |ndividual
Def endants in their Oficial Capacities

The individual defendants next contend that they are
entitled to summary judgnent with regard to any causes of
action alleging a constitutional violation, which are brought
against themin there official capacity because the El eventh
Amendment to the United States Constitution bars such cl ai ns.
Simlarly, the DCF al so contends that the el eventh anmendnent
bars the causes of action asserted agai nst the DCF.

The plaintiff does not respond to this argunent.

It is well settled that the Eleventh Anendnment to the
United States constitution bars causes of action for noney
damages brought pursuant to 42 U S.C. 8§ 1983 agai nst states
and individual defendants in their official capacity. See,

e.q., Board of Educ. of Pawling Central School Dist. V.

Schutz, 290 F.3d 476, 480 (2d Cir. 2002) (citing WIIl v. Mch.

Dep't of State Police, 491 U.S. 58, 71 (1989)). |In addition,

the el eventh anendnent al so generally bars causes of actions

for damages asserted agai nst state agencies. See Santiago v.

New York State Dept. Correctional Serv., 945 F.2d 25, 28 n.1

(2d Cir. 1991) (“[a]gencies of the state . . . are entitled to
assert the state's el eventh anendnment immunity where, for
practical purposes, the agency is the alter ego of the state

33



and the state is the real party in interest”).

Pursuant to these principles, the court concludes that
t he causes of action asserted against the individual
defendants in their official capacity, which seek noney

danmages, are barred by the el eventh amendnent. See Carroll v.

Ragaglia, 292 F. Supp. 2d 324, 342 (D. Conn. 2003) (dism ssing
cl ai ms agai nst individual defendants in their official
capacity pursuant to Eleventh Amendnent). Likew se, the court
al so concludes that the causes of action that seek nonetary
danmages, which are asserted against the DCF, a state agency,

are barred by the el eventh amendnment. See Burgos v.

Departnent of Children & Famlies, 83 F. Supp. 2d 313, 316 (D.

Conn. 2000) (cause of action seeking nonetary damages asserted
agai nst DCF barred by the el eventh amendnent).®® Judgnent is
therefore granted to the defendants with regard to the federal
constitutional causes of action brought pursuant to 42 U. S.C
§ 1983 and asserted against the DCF and the individual
defendants in their official capacity.

C. Prospective Injunctive Relief

BThere are exceptions to the applicability of the el eventh
amendnent. Specifically, if the state waives its imunity, see
general ly Edel man v. Jordon, 415 U S. 651, 663 (1974), or if congress
abrogates such immunity, see generally Quern v. Jordon, 440 U S. 332,
341 (1979), the eleventh amendment is inapplicable. The plaintiff
has not alleged that such circunstances exist in this case.
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The defendants next contend that judgnent should be
granted in their favor with regard to the plaintiff’s clains
for prospective injunctive relief because the plaintiff |acks
standing to assert such clainms. Specifically, the defendants
contend that the plaintiff |acks standing because “the
possibility of future abuse is . . . speculative.”

The plaintiff does not respond this argunent.

“1t goes without saying that those who seek to invoke the
jurisdiction of the federal courts nust satisfy the threshhold
requi rement inposed by Article Il1l of the Constitution by

al l eging an actual case or controversy.” City of Los Angel as

v. Lyons, 461 U.S. 95, 103 (1983). This requirenent, known as
constitutional standing, requires the plaintiff to allege
“that he ‘has sustained or is imediately in danger of
sustaining sone direct injury’ as the result of the chall enged
of ficial conduct and the injury or threat of injury nust be
both ‘real and i mediate,’ not ‘conjectural’ or

‘hypothetical.”” City of Los Angelas v. Lyons, 461 U S. 95,

103 (1983) (quoting Golden v. Zwi ckler, 394 U.S. 103, 109-110
(1969)).

Thus, in City of Los Angelas v. Lyons, 461 U.S. 95, 103

(1983), the United States Suprenme Court held that the

plaintiff |acked standing to pursue prospective injunctive

35



relief because he had failed to allege a real and inmmediate
threat of harm at the hands of the defendant. In Lyons, Los
Angel es police departnent personnel had all egedly adm nistered

an unl awf ul choke hold on the plaintiff. City of Los Angel as

v. Lyons, 461 U.S. 95, 99 (1983). The plaintiff brought suit

seeking, inter alia, an injunction barring the Los Angel es

Police Departrment fromusing the hold in the future. City of

Los Angelas v. Lyons, 461 U. S. 95, 99 (1983). The Suprene

Court concluded that the plaintiff |acked standing to seek
prospective injunctive relief because there was no allegation
that he was likely to suffer future injury fromthe use of the
choke hold. Moreover, the Court rejected the plaintiff’s
contention that the use of the choke hold in the past was

sufficient to establish standing. City of Los Angelas v.

Lyons, 461 U.S. 95, 106 (1983).

Appl ying these principles, the court concludes that the
plaintiff |acks standing to seek injunctive relief. The
plaintiffs’ conplaint is wholly devoid of any allegation that
he will likely be subject to future DCF action and thus
“immedi ately in danger of sustaining some direct injury.”

City of Los Angelas v. Lyons, 461 U S. 95, 103 (1983). There

is no allegation that the DCF is currently investigating Ward

or that such an investigation is immnent. The only arguable
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evi dence in support of standing is the fact that the plaintiff
has, as alleged in the conplaint, dealt with the DCF in the

past. Nevertheless, City of Los Angelas v. Lyons, 461 U. S

95, 106 (1983) makes clear that such evidence is insufficient.
Therefore, the defendants’ notion for summary judgnment in
connection with the causes of action that seek prospective
injunctive relief is granted.

2. Causes of Action Brought Pursuant to the ADA

The defendants next contend that summary judgnment shoul d
be granted in their favor with regard to the cause of action
br ought pursuant to the Americans with Disabilities Act
(“ADA").

The conplaint alleges that the DCF s actions were in
violation of the ADA. Although the plaintiff has filed two
anmended conplaints, the basis of the plaintiff’s ADA claim
agai nst the DCF remains, at best, unclear. Apparently, the
plaintiff maintains that, insofar as the DCF considered his
mental disability in determ ning whether D.W should remain in
his home, it violated the ADA. Consideration of one’s
disability, standing alone, is not a violation of the ADA

Cf. Thonpson v. Davis, 295 F.3d 899, 898 n.4 (9" Cir. 2002)

(perm ssi bl e under the ADA for parole board to consider

inmate’s disability in making individualized determ nation as
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to whether person is qualified for parole); Adans v. Monroe

County Departnent of Social Services, 21 F. Supp. 2d 235, 240-
41 (WD.N. Y. 1998) (perm ssible for foster child placenent
agency to consider plaintiff’s disability in determ ning

whet her child should be placed in plaintiff’s hone). Rather,
the question is whether the DCF discrim nated agai nst the
plaintiff because of his disability. The plaintiff has failed
to raise an issue of fact in this regard. Judgnent in favor
of the DCF is therefore granted with respect to the cause of
action alleging a violation of the ADA.

3. State Law Causes of Action

Havi ng granted the defendants’ notion for sunmary
judgnment on the federal |aw causes of action, the court
declines to exercise its discretion to consider plaintiff's

state | aw causes of acti on. See Carneqgie Mellon v. Cohill,

484 U.S. 343, 350, 98 L. Ed. 2d 720, 108 S. Ct. 614 (1988);

accord In re Porges, 44 F.3d 159, 162 (2d Cir. 1995) (stating

that court is "not required to dismss [plaintiff's] state
claims [but] dism ssal of such clains is the general rule").
The court therefore dism sses the causes of action brought
pursuant to Connecticut |aw w thout prejudice.

CONCLUSI ON:

For the foregoing reasons, the notion for sunmary
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j udgment (document no. 152) is GRANTED.
It is so ordered this day of August, 2004 at

Hartford, Connecti cut.

Alfred V. Covello
United States District Judge
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