UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

Arc/ Connecticut et al.
v, E No. 3:01cv1871(JBA)

O Meara et al.

Ruli ng on Pendi ng Motions [ Docs. ##21 & 43]

This action was filed October 2, 2001, by Arc/Connecticut (a

statewi de not-for-profit advocacy organi zation) and ten
i ndi vidual plaintiffs, as a class action "on behal f of al
persons eligible to receive services under Connecticut’s Home and
Communi ty Based Waiver for Individuals with Mental Retardation

who have requested but not received wai ver services." Conpl.
1 20. The Conplaint alleges that Connecticut, as part of its
Medi cai d state plan, provides as an optional service (that is, a
service that can be, but is not required to be, included in the
state’s Medicaid plan) paynent for "services in an internediate
care facility for the nentally retarded" ("ICF/MR'). 42 U.S.C. 8§
1396d(a)(15). "States that provide |ICF/ MR services may al so
i npl emrent a honme and community based wai ver program for persons
with nmental retardation as an alternative to the provision of
| CF/ MR services . . . . Such services include an array of hone
and communi ty-based services for eligible recipients who, in the
absence of the waiver program would require institutionalization

inan ISF/MR " Conpl. { 31.



The conpl aint all eges that defendants, the Comm ssioner of
Mental Retardation for the State of Connecticut and the
Comm ssi oner of Social Services for the State of Connecticut,
have violated their rights under the Medicaid statute, the U S
Constitution and the Anmericans with Disabilities Act by failing
to provi de adequate services under the waiver, failing to provide
themw th a choice between institutional and honme and conmunity
based services, failing to provide themw th services under the
wai ver in a reasonably pronpt manner, failing to provide them
wi th notice and opportunity to be heard regardi ng the denial of
benefits under the waiver, and failing to provide themwth
residential and day habilitation services in the nost integrated
setting appropriate to neet their needs.

In the Report of Parties Planning Meeting [Doc. #7],
def endants noted, in accordance with the order on pretrial
deadl i nes, that the conplaint may have curabl e defects:

Not ably, the Conplaint fails to distinguish between

[ Department of Mental Retardation ("DVR')] services
general |y and Medi caid Wai ver services. The defendants
mai ntain that not all services provides by DVR are
coverabl e as Medicaid Wai ver services. Plaintiffs fai
to allege that they have applied for Medicaid Wiver
services (as opposed to applying for DVR services),
that they have been denied or placed on a waiting |ist
for Waiver services, or even that the services they
have requested from DVMR coul d be covered under the

Wai ver program

[Doc. #7] at 5.

Mbtion to Amend



A Proposed Anmendnent

On February 15, 2002, less than five nonths after this
action was comenced and before the Court’s March 1, 2002
deadl i ne for anendnents to pl eadi ngs, see Scheduling O der of
Decenber 13, 2001 [Doc. #10], plaintiffs filed a notion to anend

[ Doc. #22]. The proposed Anended Conplaint alleges, inter alia,

t hat def endants have:
(1) inplenented the Waiver program "such that it is only
avai l able to obtain federal funding for services . . . DWR
al ready provides and not to enabl e individuals who need
services to obtain them" This is allegedly acconplished by
refusing to allow eligible individuals to apply or
di scouragi ng them from appl yi ng unl ess they are already
receiving DMR services. Am Conpl. T 2.
(2) limted Waiver services in anmount, duration and scope
"to only those services the eligible individuals are already
receiving." 1d. T 3.
(3) failed to afford eligible individuals "notice and a fair
heari ng when they are denied the opportunity to apply for
[ Wai ver] services or are provided services that are unduly
limted in anmount, duration and scope.” 1d. § 4.
(4) failed to informeligible individuals of alternatives to
| CF/ MR services, depriving them of the choice between
institutional and honme/community based services. 1d. § 5.
The proposed Anended Conpl aint, as defendants suggest,
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significantly expands the scope of this case. Plaintiffs
t hensel ves appear to concede this, describing the amendnent as
fol |l ows:
[P]laintiffs’ conplaint no | onger makes the single
claimthat the class nenbers are persons who are on a
lengthy waiting list for waiver services. Rather, the
proposed cl ass i ncludes persons who have been
m si nfornmed about the \Waiver, persons who have been
di scouraged from applying for the Wi ver, persons who
are participants in the Waiver program but are all owed
to obtain services that defendants have avail abl e
rather than the services [t]hat they need, and persons
who remain institutionalized because such persons are
not permtted to apply for Waiver funding until after
t hey have been discharged fromthe institution.
Pl.”s Mem Opp. Mt. Quash [Doc. #25] at 20-21. Plaintiffs
mai ntain that their proposed anendnent is their attenpt "to state
their clains as clearly as possible at this early stage of the
proceeding.”" Pl.’s Mem Supp. Mdt. Anend [Doc. #22] at 3.
Def endants assert that the newclains will require "factual
di scovery into a host of areas that are not challenged in the
existing conplaint,” Def.”s Mem Qpp. Mt. Anend [Doc. #30] at 3,
and claimthat "[t] hese new proposed cl ains woul d unduly burden
t he defendants by requiring significant additional discovery, and
substantially conplicate the issues that nust be addressed by the
Court — resulting in delay in the disposition of this action,"”
id.
Beyond prejudi ce, defendants argue that the proposed
amendnent is futile. "Wthout in any way attenpting to engage in

full-fledged briefing at this prelimnary stage," Def.’s Mem



Qop. Mot. Anmend [Doc. #30] at 5, defendants raise five argunents:
(1) the proposed class includes as plaintiffs those who have
never applied to participate in the Waiver program (2) the
proposed cl ass includes all individuals on the DVMR waiting |i st
for residential services, even though plaintiffs allegedly
concede that nost of these individuals do not imediately need
residential services; (3) the proposed class includes residents
of I CFs/ MR even though a Medicaid regulation provides that an

i ndi vidual currently residing in an ICF/MRis not eligible to
participate in the Waiver program (4) the request for injunctive
relief includes a request for an order requiring residential

pl acenment of all individuals who need placenent, even though such
a placenent is not a benefit that nmay be provided under the

Wai ver program and (5) the possible scope of the proposed cl ass

may exceed the nunerical limts of Connecticut’s Wi ver program

B. Anal ysi s

After a responsive pleading has been filed, "a party may
anmend the party’ s pleading only by | eave of the court or by
witten consent of the adverse party; and | eave shall be freely
gi ven when justice so requires.” Fed. R Cv. P. 15(a).
"Parties are generally allowed to anmend their pleadings absent

bad faith or prejudice.” Commander Gl Corp. v. Barlo Equi pnent

Corp., 215 F.3d 321, 333 (2d Gr. 2000) (citing State Teachers

Retirement Bd. v. Fluor Corp., 654 F.2d 843, 856 (2d G r. 1981)).
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In exercising its broad discretion in this regard, the Court
takes into account considerations of undue delay, bad faith or
dilatory notive on the part of the novant, repeated failure to
cure deficiencies by anendnents previously allowed, undue
prejudice to the opposing party by virtue of allowance of the

anendnent, and futility of amendnent. Local 802, Associ ated

Musi ci ans of Greater New York v. Parker Meridien Hotel, 145 F. 3d

85, 89 (2d Cr. 1998) (citing Foman v. Davis, 371 U S. 178, 182

(1962)); see also United States on behalf of Maritine Admi n. v.

Continental [lIl. Nat'l Bank & Trust Co., 889 F.2d 124, 889 F.2d

1248, 1254 (2d Cir. 1989) (discretion of the Court with regard to
nmoti ons seeking | eave to anmend "nust be exercised in terns of a

justifying reason or reasons consonant with the |iberalizing

‘spirit of the Federal Rules.’") (quoting Foman, 371 U. S. at 182
and citing Fed. R Gv. P. 1 (rules to be construed "to secure
the just, speedy, and inexpensive determ nation of every
action")).

Al though plaintiffs’ proposed Anmended Conpl ai nt broadens the
scope of this case, the anendnent was submtted soon after the
action was commenced and well within the tine set by the Court’s
scheduling order for the filing of amendnents. There is no claim
of bad faith, undue delay, repeated failure to cure defects by
amendnent or dilatory notive. Additionally, plaintiffs appear to
be responding to defendants’ assertion that the original
conplaint is defective in failing to distinguish between DWVR
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servi ces and Wi ver services.! Since defendants only claim
prejudice "unless there [is] a substantial nodification of the
Scheduling Order, allowng additional tinme for factual discovery,
t he sequential (rather than sinultaneous) filing of expert
reports, and additional time for the filing of rebuttal expert
reports,"” Def.’s Mem Opp. Mdt. Amend [Doc. #30] at 3, any
prejudi ce can be obvi ated by appropriate anendnents, as
necessary, to the scheduling order.

M ndful of the early procedural posture of the case, the
| ack of full briefing on these futility issues, which wll
undoubt edly be rai sed and devel oped at subsequent stages of this
case, the Court has insufficient basis, at this stage, to
conclude that "it appears beyond doubt that the plaintiff[s] can
prove no set of facts in support of [their] clainfs] which would

entitle [then] to relief,” Conley v. G bson, 355 U S. 41, 45-46

(1957) (footnote omtted), and thus does not concl ude that
plaintiffs’ proposed amendnents are futile. Wile defendants
point to "[t]he requirenent of an application . . . stated
generally in generic Medicaid regulations that apply to al
aspects of the Medicaid programi and explicit and inplicit

requi renments in the specific Waiver and inplenenting regul ati ons

Wi |l e defendants’ assertion presupposes an anendnent
al l eging that each individual applied for Wiver services
specifically and was thereafter rejected, plaintiffs have
responded nore broadly by claimng that defendants’
i npl enentation and all eged undue Iimtation of the \Wiver program
is itself 1nproper.



at issue, Def.”s Mem Qpp. Mot. Amend [Doc. #30] at 5 n.2, the
plaintiffs allege that defendants actively m sl ead otherw se
eligible individuals about the availability of Wiver services?
and refuse to accept applications.® I|nasmuch as such allegations
are clained by plaintiffs to inplicate both the Medicaid and non-
Medi caid portions of their claim defendants have not shown,
solely by reference to all eged Medicaid application requirenents,
that there is no set of facts under which relief can be granted
in the entirety of the proposed Anended Conpl ai nt.

Def endants base their claimthat the proposed class includes
persons on the waiting list who do not inmediately need
residential services on their own assessnent and characterization
of these individuals rather than on plaintiffs’ actual
all egations in the proposed Anended Conplaint. See Def.’s Mem
Qop. Mot. Amend [Doc. #30] at 6 (characterizing plaintiffs’
reference to a DVR cl assification schene as an "acknow edgnent

that DVMR has determ ned that npst of these individuals do not

need residential services in the immedi ate future") (enphasis

added). Defendants assune the validity and correctness of their

2E.9., Am Conpl. T 26 ("Defendants advised Ms. Austin-
Smal | that an application for the Waiver made no sense because
t he Wai ver has nothing to do with obtaining residential
services.").

SE.g., Am Conpl. T 28 ("When she specifically requested
perm ssion to apply for Waiver funding to pay for a community
residential placenent, Ms. Sage was told that she couldn’t apply
until DVR |l ocated a residential placenent for Paula.").
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own classification system (referenced in Am Conpl. f 57) instead
of assumng the truth, as the Court nust for these purposes, of
the plaintiffs’ allegation that "[a]ll plaintiffs are eligible
for services in an ICFH/ MR " Am Conpl. | 70.

Def endants’ assertion that current |ICF/ MR residents should
not be included in the class based on a Medicaid regulation (42
CF.R 8 441.301(b)(1)(ii)) that excludes such individuals from
recei ving Waiver services while they are residents in an | CF/ MR
is unavailing, as plaintiffs assert that the putative cl ass
includes ICF/ MR residents who are "eligible for [Wiver services]

and are institutionalized because they are unable to access

[ Wai ver] funding for community residential services they need.™
Am Conpl. ¥ 37 (enphasis added). Thus, plaintiffs’ challenge to
the alleged inproper inplenentation of the \Wiver program as
perpetuating plaintiffs’ institutionalization should be permtted
by way of anmendnent.

Def endants’ argunents regarding the relief proposed in the
Amended Conpl aint (potential class size versus the |imted nunber
of waiver slots available and an assertion that plaintiffs cannot
seek residential placenent via renedial order) are vastly
premature, as no class has been quantified or certified, much
| ess has any liability determ nati on been made for which
appropriate injunctive relief can be fashi oned, notw thstandi ng
t he proposed Anended Conplaint’s prayer for relief. See, e.q.,

Onens v. Housing Authority of Stanford, 394 F. Supp. 1267, 1274
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(D. Conn. 1975) ("The propriety of the redress requested nust, of

course, await nore advanced steps in this litigation.").

1. Mtion to Intervene
On June 3, 2002, fifteen additional disabled individuals
moved to intervene in the action. The proposed intervenors are
represented by the sanme counsel as the original plaintiffs, and
the all egations agai nst defendants are identical to those raised
in the proposed Anmended Conpl aint. Defendants oppose the notion
because of the expansion of |legal issues in the proposed Anended
Conpl ai nt, which the Court has now determined will be permtted,
and because the class is already adequately represented and the
proposed intervenors add no new i ssues.
A party "may be permtted to intervene in an action [under

Rul e 24(b)] when an applicant’s claimor defense and the main
action have a question of law and fact in comon."” Fed. R Gv.
P. 24(b).

Perm ssive intervention is wholly discretionary with

the trial court. The principal consideration set forth

inthe Rule is whether the intervention will unduly

del ay or prejudice the adjudication of the rights of

the original parties. The court also will consider

whet her the applicant will benefit by intervention.

O her relevant factors include the nature and extent of

the intervenors’ interests, whether their interests are

adequately represented by the other parties, and

whet her parties seeking intervention will significantly

contribute to full devel opnent of the underlying

factual issues in the suit and to the just and

equi tabl e adj udi cation of the |egal questions
present ed.
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U_S. Postal Service v. Brennan, 579 F.2d 188, 191-192 (2d Cr

1978) (citations & internal quotations omtted).

G ven the basis for defendants’ objection that the
intervenors bring nothing newto the table, there can be no
di spute that there are conmmopn questions of |aw and fact between
the clains of the proposed intervenors and the original
plaintiffs, which counsels in favor of permtting intervention.
Further, because the proposed intervenors and original plaintiffs
are all represented by the sane attorneys and the proposed
intervenors are already part of the proposed class, the Court
di scerns no potential delay or prejudice in the adjudication of
the rights of the original parties.

To defendants’ argunents of redundancy, plaintiffs respond
that while the proposed intervenors may be covered by the
proposed cl ass definition, "the facts and circunstances rel ating
to each of the putative intervenors" highlight or show "aspects
of illegal conduct not covered by allegations relating to the
existing plaintiffs." Pl.’s Reply [Doc. #52] at 10. They note
that several of the intervening plaintiffs allege factua
ci rcunst ances supporting the claimof illegality which are not
reflected by any of the current plaintiffs: that defendants
failed to informthem of feasible alternatives under the Wiver
or to offer thema choice of either |ICF/ MR or Waiver services,
and that defendants have refused to identify their need for
residential supports in their individual plans and that
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defendants have failed to provide fair hearings to chall enge
limted and i nadequate wai ver services.

Beyond plaintiffs’ claimthat the additional plaintiffs are
necessary to maintain an Article Ill case or controversy as to
all allegations in the conplaint and to "add to the Court’s
under st andi ng of the scope and breadth of the clains,” Pl.’s Mem

[ Doc. #44] at 30 (quoting Gernman v. Federal Hone Loan Mortg.

Corp., 896 F. Supp. 1385, 1392 (S.D.N. Y. 1995)), defendants’
opposition to intervention assunes the certification of this case
as a class action. However, denial of plaintiffs’ notion for
class certification would | eave the proposed intervenors
"conpeting for the sanme pool of limted state resources” as the
original plaintiffs, Pl.’s Mem [Doc. #44] at 28, and would
presumably sinply result in the filing of a second | awsuit
simlar to this suit.*

For all of the reasons set out above, the Court concl udes
that it is an appropriate exercise of discretion to permt these

proposed intervenors to join this suit as plaintiffs.

[11. Conclusion
For the reasons set out above, plaintiffs’ Mtion to Anend

[ Doc. #21] and Motion to File an Intervening Conplaint [Doc. #43]

“The Court awaits conpletion of briefing on the recently
filed motion for class certification, and expresses no opinion as
toits nerits.
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are GRANTED. The Cerk is directed to docket the Anended

Conmpl ai nt and the Interveni ng Conpl aint.

Dat ed at New Haven,

Connecti cut,

I T 1S SO ORDERED.

/s/

Janet Bond Arterton
United States District Judge

this day of August, 2002.

13



