UNI TED STATES DI STRI CT COURT

DI STRI CT OF CONNECTI CUT

LESLEY TERDI K

V. NO. 5: 92CR00046( EBB)
NO. 3: 99CV00802( EBB)
UNI TED STATES OF AMERI CA :

RULI NG ON MOTI ON TO VACATE,
SET _ASI DE OR CORRECT SENTENCE

Petitioner, Leslie Terdik, has filed a notion, pursuant to
28 U.S.C. 8§ 2255, that the court vacate, set aside or correct
t he sentence i nposed upon himby this court follow ng a finding
of violations of two conditions of his supervised rel ease. The
grounds cited by the defendant in his notion are a violation of
due process in the reliance of the court on allegedly
"materially false information, unsworn m sleading statenents
[and] malicious lies" of the Assistant United States Attorney
and petitioner's supervising probation officer and the failure
of the probation officer and the Assistant United States
Attorney to disclose to the petitioner unspecified evidence
favorable to him He further alleges ineffective assistance of
counsel, both at the hearing culmnating in the revocation of
hi s supervised rel ease and on the appeal therefrom

Petitioner was found guilty on Novenber 12, 1993, of el even
counts of knowingly and intentionally intercepting and
endeavoring to intercept wire communi cations, in violation of

18 U S.C 8§ 2511(1)(a). He was thereafter sentenced to 30



mont hs' inprisonnment, to be followed by a three-year term of
supervi sed rel ease. A mandat ory special assessnent of fifty
dollars for each count was inposed for a total of five hundred
fifty dollars. Petitioner's appeal of his conviction and
sentence was unsuccessful and the Second Circuit Court of
Appeal s affirnmed bot h.

Foll ow ng conpletion of his sentence of inprisonnent,
petitioner began his term of supervised release on April 19,
1996. Petitioner was brought before the court on July 3, 1996,
for his failure to conmply with a condition of his supervised
release that he participate in nmental health counseling as
directed by his probation officer. Foll owi ng a hearing, the
court continued petitioner on supervised rel ease, ordering him
to conply fully wth the counseling requirenents.

Petitioner was agai n brought before the court on April 28,
1998, pursuant to a petition filed by his probation officer
which cited petitioner for two violations of his supervised
release: First, violation of the condition that he not |eave
the district without the permssion of the court or his
probation officer, and second, that he not commt a federal
state or local crine.

The first violation clainmed was that petitioner had
travel ed to the Grand Cayman | sl ands fromappr oxi mat el y Novenber
9to 14, 1997, without perm ssion. The second violation clainmed
a possible violation of 18 U S.C 8§ 1001 in that petitioner
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conpleted a nonthly supervision report for the nonth of
Novenber, 1997, which he certified to be true and in which he
falsely stated that he had not traveled outside the district
w t hout perm ssion. Attached to the probation officer's
petition was a copy of M. Terdik's custons declaration on his
return from the Gand Cayman |slands and at the hearing his
passport revealed entry into the Cayman |Islands on Novenber 9,
1997, and exit on Novenber 14, 1997.

At the hearing, petitioner's counsel indicated petitioner
admtted that he left the district wthout perm ssion and that
his statenment was filed. The court then inquired of the
petitioner whether he was in agreenent with counsel that he did
not wish to contest the clained violations and he replied "No,
your Honor. At the time, | do not wshto contest it." Hearing
transcript, unnunbered p. 5.

The court then proceeded to a consideration of the
appropriate sentence to be inposed, having found the petitioner
inviolation of both conditions. H's counsel urged the court to
sentence petitioner at the low end of his guideline range
having i ndicated to the court that petitioner had ill-advisedly
accepted the invitation of a friend, who had been awarded an

all -expense paid round trip for twd, to acconpany him?

Petitioner in his menorandum now clains the trip was an
award to himfor outstandi ng work perfornmance although he nade
no effort to correct his counsel's representation at the
heari ng.



Al though invited to do so, petitioner declined to nake any
coment prior to the inposition of sentence. Heari ng
Transcri pt, unnunbered page 14.

The court sentenced petitioner to an eighteen-nonth term
ei ght nont hs above t he gui del i ne range of four to ten nonths and
six nmonths less than the statutory maximm The sentence
i nposed was sel ect ed because of petitioner's instant violations,
his prior lack of cooperation in the requirenment of nental
heal th counseling which resulted in a violation hearing and t he
court's continuing hi mon supervision with an order to cooperate
in the counseling, and his sporadic token paynents on his
special assessnent,? all of which, in the court's view,
evidenced petitioner's disdain for the requirements of the
judicial system Petitioner appeal ed the sentence inposed and
the sentence was affirned.

Petitioner appears to claim that his probation officer
orally nodified the prohibition of out-of-district travel when
"[p]rior to submt enploynent application, defendant requested
M. Hassen 'if it would be any problem to travel outside the
jurisdiction for business related matters.' M. Hassen

responded that 'I don't see anything wong wth that.""

2Fromthe tinme of his release on April 19, 1996, petitioner
made t he foll owi ng paynments: Feb. 24, 1997, $50; $5 paynents on
Cct. 7, Nov. 13 and Dec. 29, 1997, and Feb. 11 and Feb. 19
1998; April 2, 1998 $15 and April 27, 1998, one day before the
viol ation hearing, paynment of the $260 bal ance. Ex. 5 to
petitioner's "Cbjection to Governnent's Brief to Show Cause.™
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Petition Additional Page 2 Section "B". Assuming the truth of
this representation, the probation officer's alleged response to
a hypot hetical pre-enploynent inquiry could not reasonably be
construed as permtting out-of-district travel in connection
with yet-to-be secured enploynent in what petitioner, in his
di scretion, woul d consider to be a business-related matter. Nor
did petitioner offer this explanation at the violation hearing
al t hough the court gave himan opportunity to do so.

Petitioner al so objects to the court's consideration of the
July 3, 1996, violation hearing. He alleges, without citation,
that the special condition of nmental health counseling was
i nposed in violation of due process, the Constitution and the
| aws of the United States. Additional Page 4 Section "B". The
court inposed that condition pursuant to the provisions of
US S G 8 5D1.3(d)(5) based on the entire record of the
under |l ying of fense conduct and information in the presentence
report.

Petitioner al so objects to the court's consideration of his
failure to make other than sporadic paynents on his specia
assessnent. Al though on Additional Page 2 Section "B"
petitioner asserts that during 1996 he was enpl oyed by Curran
Vol kswagen Inc. in Stratford, on Additional Page 2 Section "C'
he cl ai ns he was unabl e to gain enploynent until January, 1997.
Assuming the truth of the latter representation from January,
1997, to April 27, 1998, petitioner paid only $90 toward the
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speci al assessnent. Petitioner nmade one five-dollar paynment in
the nonth of Novenber, 1997, although on Novenber 5, 1997, his
paycheck was for $661.01, on Novenber 12, 1997, $590.92 and
Novenber 26, 1997, $720.76.3 Neverthel ess on his custons
declaration on return fromthe G and Cayman | sl ands, petitioner
showed an expenditure of $92 for a T-shirt, rum cigarettes and
col ogne. The record shows no good faith effort to conmply with
paynment of the mandatory special assessnent.

Relief under 28 U S.C. § 2255 is avail able where the court
| acked jurisdiction to i npose sentence, or the sentence inposed
was in excess of the maxi mum authorized by law or is otherw se
subject to collateral attack for a fundanental error which
"inherently results in a conplete mscarriage of justice."

United States v. Addonizio, 442 U S. 178, 185, (1979) quoting

HIll v. United States, 368 U. S. 424, 428 (1962). Petitioner has

al l eged violations of his right to due process and the effective
assi stance of counsel, which, if substantiated, would entitle
himto the relief sought but he has failed to do so.
Petitioner's due process claimalleges false information,
m sl eadi ng statenents and lies by the Assistant United States
Attorney and the probation officer and failure by them to

disclose to him unspecified exculpatory information. The

3As noted in the probation office nmonthly supervision
report for Novenber, 1997, petitioner told the probation officer
that he m ssed work the week of Nov. 10-14, 1997, because he had
been suffering fromflu-Ilike synptons.
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alleged false information relates to petitioner's earlier
refusal to participate in counseling, failure to pay his speci al
assessnment and failure to pay child support. The governnent's
reference to petitioner's earlier hearing on his failure to
cooperate in the nental health counseling condition of his
supervi sed rel ease and his failure to pay his speci al assessnent
was clearly supported by the record. Petitioner's failure to
pay child support (which, the court notes, petitioner does not
deny) was nevertheless not a consideration in this court's
sent enci ng determ nati on. Fur t her nore, t he court's
consideration of petitioner's "tardy paynent of his special
assessnment and his initial delay in entering counseling" were
raised by the petitioner in his appeal, Defendant-appellant's
brief on appeal, p. 10-12, and were rejected by the appellate
court. Petitioner may not relitigate in a habeas corpus
proceedi ng matters which were rai sed and consi dered on appeal .

Ri ascos-Prado v. United States, 66 F,3d 30, 33 (2d Gr. 1995).

Petitioner's claimof ineffective assistance of counsel is
rejected. Petitioner clains counsel failed to investigate the
all eged "oral" perm ssion for travel or petitioner's ability to
pay his assessnent.

To succeed on a claimof ineffective assistance of counsel,
petitioner has the heavy burden of showing that counsel's
performance was deficient and prejudi ced the defense in that it
i nvol ved errors so serious as to deprive the petitioner of a
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fair trial whose result was reliable. Strickland v. Washi ngt on,

466 U.S. 668, 687 (1984) Petitioner nust show that counsel's
representation fell below an obj ective standard of
reasonabl eness, id., 688, the court's exam nation of counsel's
performance must be "highly deferential”, id., 689, and the
petitioner nust overcone a strong presunption that his
attorney's performance fell "within the wi de range of reasonabl e
pr of essi onal assistance,” 1d. Furthernore, petitioner nust show
that, but for ~counsel's errors, there is a reasonable
probability the result of the proceeding would have been
different. 1d., p. 694 Petitioner has net neither prong of the

Strickland test.

Even had counsel confirmed the pre-enpl oynent conversation
petitioner clainms to have had with his probation officer,
counsel woul d have been hard-pressed to argue to the court that
the probation officer's off-hand response to a hypothetica
guestion reasonably entitled petitioner to travel outside the
district without notice to his probation officer and to state
falsely on his nonthly supervision report that he had not done
So. Additionally the evidence clearly showed petitioner's
enpl oynment and that he coul d have nade at | east nom nal paynents
on his special assessnent and failed to do so.

Petitioner's counsel, an experienced defense attorney,
wi sely concentrated his efforts in this court on arguing for a
sentence at the |ower end of the guideline range. That he did
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not succeed in this endeavor is not evidence of ineffective
assistance on his part; rather it was because of petitioner's
own conduct. Furthernore, on appeal, he pressed the sane i ssues
with respect to the length of sentence, i.e., consideration by
the court of petitioner's first revocation hearing and failure
to pay his assessnent which petitioner now raises. Counsel's
assi stance has not been shown to be ineffective under the

Strickl and st andard.

Accordingly, the motion [Doc. No. 4] is denied. A
certificate of appealability shall not issue, petitioner having
failed to make a substantial showing of the denial of a
constitutional right. 28 U S.C. § 2253(a)(2).

SO ORDERED

ELLEN BREE BURNS, SEN OR JUDGE
UNI TED STATES DI STRI CT COURT

Dat ed at New Haven, CT, this day of August, 1999.



