UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

ST. PAUL FI RE AND MARI NE
| NSURANCE CQO. ,

Pl aintiff, : Civil Action No.
3: 00Cv00860 ( AWI)
V.

TRI AD | NSTALLATI ON & MOVI NG

SERVI CES, INC., ETEC SYSTEMS

| NC., AND RALPH LARKI N

Def endant s.

RULI NG ON MOTI ON FOR SUMMARY J UDGVENT

Defendant Triad Installation & Moving Services (“Triad”)
has noved for sunmmary judgnment based on the Carmack Amendnent
to the Interstate Conmerce Act, 49 U.S.C. § 14706(e) (1)
(formerly 49 U . S.C. 8 11707(e)). For the reasons set forth
below, its notion is being granted.

| . Fact ual Backqgr ound

Photronics, Inc. needed to nove a certain piece of highly
sophi sticated and extrenely delicate machinery fromits plant
in Switzerland to its Connecticut plant. It contracted with
defendant Triad to nove the machine. On July 22, 1998,

Phot roni cs’ nachi ne was damaged whil e defendant Triad was
moving it. Plaintiff St. Paul Fire and Marine Insurance Co. is

Photroni cs’ insurer.



Photroni cs and Triad had executed two docunents governi ng
t he shi pnent of Photronics’ machine, both of which specified
the sane requirement for filing a claim A bill of lading with
the heading “Freight Bill” provided as foll ows:

SECTI ON 6. As a condition precedent to
recovery, a claim for any |oss or damage

injury or delay, nust be filed in witing
with carrier within nine (9) nonths after
delivery to consignee as shown on face
hereof, or in case of failure to nmake
delivery, then wthin nine (9) nonths after
a reasonable tine for delivery has el apsed,
and suit nmust be instituted against carrier
within tw (2) years and one (1) day fromthe
date when notice in witing is given by
carrier to the claimant that carrier has
disallowed the claim or any part or parts
t hereof specified in the notice. Where a
claimis not filed or suit is not instituted
thereon in accordance with the foregoing
provi sions, carrier shall not be |iable and
such a claimw || not be paid.

A second bill of |ading provided as foll ows:

CLAI M5 PROCEDURE AND LI M TATI ONS

Sec. 2. . . .

(b) As a condition precedent to recovery,
claims nust be filed in witing with the
receiving or delivering carrier, or carrier
issuing this bill of lading, or carrier in
possession of the property when the |oss,
damage, injury or delay occurred, wthin nine
nmont hs after delivery of the property (or in
case of export traffic, within nine nonths
after delivery at port of export) or, in case
of failure to nmake delivery, then wi thin nine
nmonths after a reasonable time for delivery
has el apsed; and suits shall be instituted
agai nst any carrier only within two years and
one day from the day when notice in witing
is given by the carrier to the clai mant that
the carrier has disallowed the claimor any
part thereof specified in the notice. \Were
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clains are not filed or suits are not
instituted thereon in accordance with the
foregoing provisions, no carrier hereunder
shall be liable, and such clains will not be
pai d.
Bot h docunents were signed on July 22, 1998 by M chael Gaddi s,
t he agent of Photronics who received delivery of the shipnent.

On July 28, 1998, Triad s president apologized in witing
to Photronics for the damage to the machi ne and acknow edged
that Triad nay have played a role in causing the damage. On
Cctober 15, 1998, the plaintiff wote a |letter to defendant
Triad asserting its right to any noneys paid by Triad to
Photronics for the damage to Photronics’ machine. The letter
stated that the anmount of |oss was “Not Yet Determ ned.”

Nei ther the plaintiff nor Photronics sent any other notices or
clains to Triad within nine nonths after delivery of the
machi ne.

Def endant Triad asked its own insurer to investigate the
anount of the danmages. Triad s insurer determ ned that the
esti mat ed danages were $98,000. Then, in Decenber 1998,
defendant Triad sent its own notice letters to various parties
involved in the Photronics shipnment. In those letters, Triad
stated that the estinmated damages were $98, 000.

1. Standard

A notion for sunmary judgnment may not be granted unl ess

the court determnes that there is no genuine issue of materi al



fact to be tried and that the facts as to which there is no
such issue warrant judgnent for the noving party as a matter of

law. Fed. R Gv. P. 56(c). See Celotex Corp. v. Catrett, 477

U S 317, 322-23 (1986); G&allo v. Prudential Residential

Servs., 22 F.3d 1219, 1223 (2d Cir. 1994). Rule 56(c)
“mandates the entry of summary judgnent . . . against a party
who fails to make a showi ng sufficient to establish the

exi stence of an el enent essential to that party’s case, and on
which that party will bear the burden of proof at trial.” See

Celotex Corp., 477 U S. at 322.

When ruling on a notion for sunmary judgnment, the court
must respect the province of the jury. The court, therefore,

may not try issues of fact. See, e.qg., Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 255 (1986); Donahue v. Wndsor Locks

Bd. of Fire Coonmirs, 834 F.2d 54, 58 (2d G r. 1987); Heynman v.

Commerce & Indus. Ins. Co., 524 F.2d 1317, 1319-20 (2d Cr.

1975). It is well-established that “[c]redibility

determ nations, the weighing of the evidence, and the draw ng
of legitimate inferences fromthe facts are jury functions, not
those of the judge.” Anderson, 477 U S. at 255. Thus, the
trial court’s task is “carefully limted to discerning whether
there are any genuine issues of nmaterial fact to be tried, not
to deciding them Its duty, in short, is confined . . . to

i ssue-finding; it does not extend to issue-resolution.” @Gllo,

22 F.3d at 1224.



When review ng the evidence on a notion for summary
judgnent, the court nust “assess the record in the |ight nobst
favorable to the non-nmovant and . . . draw all reasonable

inferences inits favor.” Winstock v. Colunbia Univ., 224

F.3d 33, 41 (2d Gr. 2000) (quoting Del. & Hudson Ry. Co. v.

Consol. Rail Corp., 902 F.2d 174, 177 (2d Gr. 1990)).

[11. Discussion

Def endant Triad has noved for summary judgnent on the
ground that the plaintiff failed to conply with the claim
filing requirements contenpl ated by the Carnmack Amendnent to
the Interstate Conmerce Act and the conconmtant regul ations of
the Interstate Comrerce Conmm ssion (“I1CC").

The Carmack Amendnent provides, in relevant part:

A carrier may not provide by rule, contract,
or otherwi se, a period of Iess than 9 nonths
for filing a claim against it under this
section and a period of |less than 2 years for
bringing a civil action against it under this
section.

49 U.S.C. 8§ 14706(e)(1) (1997). 1CC regqgulations establish the

mnimumfiling requirenments for such clains for |oss:

A witten . . . communication . . . froma
claimant, filed with a proper carrier within
the time limts specified in the bill of

| adi ng or contract of carriage or
transportation and: (1) Containing facts
sufficient to identify the baggage or
shi pnent (or shi pnent s) of property,
(2) asserting liability for alleged |oss,

damage, injury, or delay, and (3) naking
claim for the paynent of a specified or
determ nable anount of noney, shall Dbe
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considered as sufficient conpliance wth the
provisions for filing clains enbraced in the
bill of |lading or other contract of carriage.
49 C.F.R 8 1005.2(b) (West 2001).
The Second Circuit strictly applies the provisions of the
Interstate Commerce Act and the regulations of the ICC. See

| nperial News Co. v. P-1-E Nationwide, Inc., 905 F.2d 641 (2d

Cr. 1990) (strictly construing a bill-of-Iading provision that
a claimbe filed “wwthin 9 nonths after a reasonable tine for

delivery has el apsed”); Pathway Bellows, Inc. v. Blanchette,

630 F.2d 900 (2d G r. 1980) (strictly construing ICC
regulation’s claimfiling requirenents).

It is in the interests of all parties to
interstate carriage that the provisions of

the Interstate Comerce  Act and the
regul ati ons of t he | CC be appl i ed
consistently and predictably. . . . The
Suprenme Court thus noted alnost fifty years
ago that

in respect to many matters
concerning which variation in
accordance with the exigencies of
particul ar circunstances m ght be
permssible, if only the parties’
private interests or equities were
involved, rigid adherence to the
statutory schenme and standards is
required.

| nperial News Co., 905 F.2d at 643-44 (quoting Mdstate

Horticultural Co. v. Pa. R R, 320 U S 356, 361 (1943)).

The reason for the Second Circuit’s strict application of
the claimfiling requirenments is “the well-recogni zed policy
underlying the witten claimrequirenent, i.e., not to permt
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the carrier to escape liability, but to insure that the carrier
may make a pronpt and thorough investigation of the claim”

Pat hway Bell ows, 630 F.2d at 903 n.5.

Furthernore, the regul ations inpose nunerous
obl i gati ons upon carriers, whi ch are
triggered by the receipt of a “claim”
Having thus required a carrier to take
certain actions once a claimis received, we
think it is neither inappropriate nor beyond
the authority of the ICC at the sane tine to
provide a carrier with sone guidance as to
what constituted a claim so that a carrier
may know one when it sees one.

Id. at 904.
The plaintiff contends that its October 15, 1998 letter is

a claimfor loss satisfying the requirenents of the Interstate
Comrerce Act and the I CC regul ations. However, this letter to
defendant Triad does not satisfy the requirenent that a claim
for loss “[make] claimfor the paynent of a specified or
det erm nabl e anount of noney.” 49 C F. R §8 1005.2(b). Because
the plaintiff did not specify the anmbunt of damages clained to
be owed, it failed to provide adequate notice of the filing of
a cl aimagai nst defendant Triad by neans of the Cctober 15,
1998 letter.

Al though some CGCircuits have apparently

rel axed the determ nabl e damage requirenent,

see, e.g., Insur. Co. of N Am v. GI.

Trucking Co., 1 F.3d 903, 907 (9th Cr

1993), cert. denied, 510 US 1044 [ ]

(1994); Ws. Packing Co. v. Ind. Refrigerator

Lines, Inc., 618 F. 2d 441, 446-48 (7th Cr.),

cert. denied, 449 U.S. 837 [ ] . . ., this
Crcuit has not.




Consol. Rail. Corp. v. Primary Indus. Corp., 868 F. Supp. 566,

579 (S.D.N. Y. 1994). Thus the plaintiff failed to give, wthin
the tinme specified by the bills of |ading, the notice required
by the bills of lading and strict application of the provisions
of the Carmack Amendnment and | CC regul ati ons.

Second, the plaintiff contends that defendant Triad had
actual notice of the anmount of damages because it had, through
its own insurance conpany, investigated the anmount of damages
and estimated it to be $98,000. Thus, the plaintiff argues
t hat defendant Triad had actual notice of a specified or
det erm nabl e anount of danmages within nine nonths of the date
of delivery. However, such an argunent runs counter to the
policy reasons for requiring that a claimof |oss put a party
on notice of the amobunt of damages being clained. Defendant
Triad’ s knowl edge of the anpbunt of damages for which it m ght
hold other parties liable is not equivalent to know edge by
Triad of the amobunt of damages for which the plaintiff clains
Triad is liable, i.e. notice fromthe plaintiff or Photronics.
Had Triad received a notice fromthe plaintiff containing an
amount ot her than $98,000, it Iikely would have used that
different anobunt in its own notice to the various other parties
involved in the shipnent, or, at a mninmum investigated
whet her it should. |In addition, defendant Triad s acquiring
knowl edge of the possible anbunt of a claimby neans of its
insurer’s investigation does not confirmfor Triad that there
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isin fact a claim does not start the running of the two years
and one day limtations period provided for in the bills of

| adi ng, and does not inform Triad that any other obligations it
may have upon recei pt of a claimhave been triggered. Thus,
defendant Triad s nmaking an estimate as to the anmount of
damages, independent of notice fromthe plaintiff or

Photroni cs, does not serve the purposes for requiring such

noti ce.

| V. Concl usi on

For the reasons stated above, defendant Triad' s Mtion for
Summary Judgnent (Doc. #28) is hereby GRANTED

It is so ordered.

Dated this __ day of August 2001 at Hartford,

Connecti cut.

Alvin W Thonpson
United States District Court



