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SOQUTH NGTON BD. OF ED.,
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RECOMVENDED RULI NG ON MOTI ON TO DI SM SS

| NTRODUCTI ON

This action is brought by M. and Ms. D., on behalf of their
daughter, MD., pursuant to the Individuals with Disabilities in
Education Act, 20 USC 8§ 1400 et seq. (“IDEA"), the
Rehabilitation Act of 1973, 29 U S.C. § 795 et seq., and section
10-76a et _seq. of the Connecticut Ceneral Statutes.

Plaintiffs seek tuition reinbursenent from the Southington
Board of Education for the three and one-half years MD. was
unilaterally placed in the Cheshire school system on a tuition
basis. 1n count one of their conplaint, the plaintiffs allege that
t he defendant violated the IDEA, the Rehabilitation Act, and the
due process rights secured to the plaintiffs by state and federal
constitutions when it failed to provide MD. wth a free

appropriate public education (“FAPE"). Count two alleges



violations of the same authorities for failure to reinburse the
plaintiffs for educational costs they incurred by transferring
their daughter to the Cheshire school district. Count three
alleges that the plaintiffs’ procedural due process rights under
the Fourteenth Amendnment to the U S. Constitution were violated
when the state hearing officer (“hearing officer”) applied the
statute of limtations codified at section 10-76h(a)(3) of the
Connecticut Ceneral Statutes. |In the fourth count the plaintiffs
cl ai mthat section 10-76h(a)(3) of the Connecticut General Statutes
viol ates the equal protection and due process rights provided by
t he constitutions of Connecticut and the United States. The fifth
count alleges a violation of 29 U S.C. 8§ 795 et seq.

The defendant noves for dismssal of all counts pursuant to
Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6). (docket no.
10). For the follow ng reasons, the court recommends that the
nmotion be GRANTED, and that the conplaint be dismssed in its
entirety.

1. DI SCUSSI ON

A STANDARD

The defendant noves to dismss the entire conplaint in this
case pursuant to Federal Rules of Civil Procedure 12(b)(1) and 12
(b)(6). Wen the basis for the notion to dismss is the
applicability of a statute of l[imtations, the notion is considered

under the standard set forth in Rule 12(b)(6) of the Federal Rules.
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See Ghartey v. St. John’s Queens Hospital, 869 F.2d 160, 162 (2d

Cr. 1989); Joslin v. Gossman, 107 F. Supp. 2d 150, 154 (D. Conn.

2000) .

Under Rule 12(b)(6) of the Federal Rules of G vil Procedure,
a court should not grant a notion to dismss unless it appears
beyond doubt that the plaintiff can prove no set of facts in
support of his claimthat would entitle himto relief. See Conley
v. G bson, 355 U. S. 41, 45-46 (1957). A notion to dismss “nerely

assess[es] the legal feasibility of the conplaint. [It does]

not . . . assay the weight of the evidence which m ght be offered
in support thereof.” GCeisler v. Petrocelli, 616 F.2d 639, 639 (2d
Cr. 1980).

In deciding a notion to dismss, the court nust accept all
wel | - pl eaded al | egations as true and draw al | reasonabl e i nf erences

in favor of the pleader. See Scheuer v. Rhodes, 416 U. S. 232, 236

(1974). Dismssal is warranted only if, under any set of facts
that the plaintiff can prove consistent wth the allegations, it is

clear that no relief can be granted. See H shon v. King &

Spaul ding, 467 U S. 69, 73 (1984); Frasier v. Ceneral Elec. Co.,

930 F.2d 1004, 1007 (2d Cr. 1991). “The issue on a notion to
dism ss is not whether the plaintiff will prevail, but whether the
plaintiff is entitled to offer evidence to support his or her

clains.” United States v. Yale New Haven Hosp., 727 F. Supp. 784,

786 (D. Conn. 1990)(citing Scheuer, 416 U S. at 232).



Odinarily, the subject matter of the court’s review in
deciding a notion to dism ss under Rule 12(b)(6) is confined to the
conplaint itself, but the court may expand the scope of its review

in the appropriate circunstances. See Brass v. Anerican Film

Technol ogies, Inc., 987 F.2d 142, 150 (2d G r. 1993) (holding that

court may consider, in addition to the conplaint, “matters of which
judicial notice may be taken, or to docunents either in plaintiffs’
possession or of which plaintiffs had know edge and relied on in
bringing suit”). Speci fically, the court can consi der
admnistrative materials if they serve as the basis for the

plaintiffs’ claim See Cortec Industries, Inc. v. Sun Holding

L.P., 949 F.2d 42, 48 (2d Cr. 1991) (“Wuere plaintiff has actual
notice of all then information in the novant’s papers and has
relied upon these docunents in framng the necessity of translating
a Rule 12(b)(6) notion into one under Rule 56 is Ilargely

dissipated’); Inre Hunter Environnental Securities Litigation, 921

F. Supp. 914, 918 n.3 (D. Conn. 1996) (stating that a court may
consider adm nistrative materials). Thus, in consideration of the
instant notion, the court will take judicial notice of the state
Board of Education Final Decision and Order 98-217, dated February
1, 1999 (“Final Decision”), (Def.’s Mot. Dismss, Ex. B).

B. FACTS

The court’s examnation of the conplaint and the Final

Deci sion, construed nost favorably to the plaintiff, reveals the



followng facts. MD. was adopted into the famly of M. and Ms.
D. at age three. Prior to the adoption, MD. had already been in
three different hones. She suffered from an attachnment disorder
and a speech and | anguage disorder. MD. was a special education
student in the defendant’s schools from 1983 to 1994; from pre-
school until the mddle of ninth grade. The conplaint alleges that
MD. was not always in an appropriate program the Southington
school s did not always followthe programoutlined for her, and the
qual ity of the Southington education continued to deteriorate.

Throughout this tinme period, the parents becane di senchanted
wi th Southington’s efforts to nmeet their child s educati on needs.
The parents expressed these concerns in a letter, dated Novenber
30, 1993, to M. Langdon, the assistant principal of MD.’s school,
and in a conference pertaining to MD.’s individual educationa
plans (“1EPs”) with the Southi ngton Board of Education (“Board”).
Despite the parents’ concerns, the Board did not take action to
correct the perceived deficiency in MD.’s education

On January 12, 1994, the parents responded to the Board’s
alleged inaction by wunilaterally placing MD. out of the
Sout hington district into the special education program in
Cheshire, on atuition basis. According to the conplaint, sonetine
after the enrollnent at Cheshire, the plaintiffs realized the
alleged inferiority of the Southington education as a result of
M D.’s vast inprovenent.

M D. graduated fromCheshire Hi gh School in June of 1997. The
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plaintiffs requested a hearing seeking tuition reinbursenent for
MD.’s three years in Cheshire from defendant on April 19, 1998,
and the hearing was held on May 29, 1998. On May 29, 1998, the
pl anni ng and pl acenent team (“PPT”) denied the plaintiffs’ request
for reinbursement of tuition paid to Cheshire on the ground that
t he pl acenment was a unil ateral decision and notice was not given to
Sout hi ngton regarding their decision or disagreenent with the |IEP
On July 31, 1998, the plaintiffs filed for a due process hearing
before a hearing officer in order to contest the PPT decision to
deny tuition reinbuirsenent. On Novenber 15, 1998, the hearing
of ficer issued a decision on a notion to dismss, whichlimted the
time frame for which the plaintiffs could recover tuition. On
February 1, 1999 the officer issued a Final Decision dismssingthe
plaintiffs’ clainms in their entirety. This lawsuit was filed on
March 12, 1999.

C. | DEA CLAI M5

The instant action is an appeal of the Connecticut State
Departnent of FEducation due process hearing decision. The
plaintiffs have brought suit wunder the IDEA in order to be
rei nbursed for tuition they paid for the special education program
in Cheshire.

The | DEA creates a statutory schene for nonitoring a disabled
chil d s educational progress by which both the school board and the

parents or guardian of the child are active participants. See Ms.




M v. Bridgeport Bd. O Ed., 96 F. Supp. 2d 124, 128 (D. Conn

2000). As such, the parents and the school board neet annually to
di scuss an individual education plan (“I1EP’) for the child,

pursuant to 20 U.S.C. 8§ 1414(d)(4)(A(1). See MC v. Vol untown

Bd. O Ed., No. 99-9282, 2000 W. 1253759, at *1 (2d Gr. Sept. 1
2000) . Should the parents disagree with this |IEP, they are
entitled to a due process hearing with the state or | ocal agency
chal I enging the educational body's decision. See id. Once the
parents have exhausted their state renedies, they may seek review
of any adverse decision in state or federal court. See id.

The I DEA grants the court the ability to “grant such relief as
t he court det er m nes IS appropriate,” 20 UusS. C 8
1415(1)(2)(B)(iii), and the U.S. Suprene Court has interpreted this
| anguage to include the authority to issue “a prospective
injunction directing the school officials to devel op and i npl enent
at public expense an | EP placing the child in a private school.”

School Commttee of the Town of Burlington v. Dept. of Ed. O

Mass., 471 U. S. 359, 370 (1985). As a conplinent to the court’s
ability to issue prospectiverelief, the Court also interpreted the
IDEAto allowa party to seek rei nbursenent requiring the education
provider to “belatedly pay expenses that it should have borne in
the first instance had it devel oped a proper IEP.” [d. at 370-71

Thus, although the |DEA contenplates maintaining the status quo
t hroughout the course of the adm nistrative process, see 20 U. S. C
8§ 1415(j) (“Stay-Put Provision”), the Suprenme Court has all owed
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parents to unilaterally withdraw their child from the previous
pl acenent and seek tuition rei nbursenent for the new placenent if
the parents prove that “first, whether the challenged |IEP was
adequate to provide the child with a free appropriate public
educati on; and, second, whether the private educational services
obtained by the parents were appropriate to the child s needs.”
MC. , 2000 W 1253759, at *5.

Plaintiffs’ conplaint seeks suchrelief. The plaintiffs claim
that the 1994 out of district placenent to Cheshire was the end
result of years of unsatisfactory |IEPs, and of the defendant’s
inability to follow the IEPs that were in place. In response,
defendant argues that plaintiff’s clains should be dismssed
because any challenge to the Board s education plan follow ng the
parents’ unilateral wthdrawal of M D. from Southington’s schools
is barred by the applicable statute of limtations set forth in
section 10-76h(a)(3) of the Connecticut General Statutes.

The defendants argue that the IDEA clainms raised in counts
one, two, three, and four should be dismssed for failure to state
a claim These clains, they argue, are barred fromadmnistrative
review by the two year statute of limtations set forth in section
10-76h(a)(3) of the Connecticut General Statutes because the
plaintiff failed to file for due process until 1998, approxi mately
four years after MD.’s unilateral enrollnment in the Cheshire
school system For the reasons set forth below, the court finds
that these clains should be di sm ssed because they are tine-barred
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by the applicable statute of limtations.

1. STANDARD OF REVI EW

I n cases brought pursuant to the IDEA, the district court is
required to use a “nodified de novo” standard of review in

eval uating state adm ni strative determ nations. See Board of Educ.

v. Rowey, 458 U S 176, 206 (1982). Under this standard, a
reviewing court is “required to give due weight to the findings of

a state admnistrative proceeding.” M. and Ms. Hv. Region 14

Bd. of Ed., 46 F. Supp. 2d 106, 108 (D. Conn. 1999) (interna

quotation marks omtted); see M. and Ms. J. v. Norwalk Bd. &

Ed., No. 97cv01445, 1999 W 795553, at *3 (D. Conn. Aug. 26, 1999).
G ven the conplexity of the IDEA, the court is ordinarily
|oathe to lightly substitute its own judgnment for that of the

hearing officer. See Wal czak v. Florida Union Free School District,

142 F.3d 119, 129 (2d Cr. 1998). Specifically,

[i]n reviewing whether a particular educational plan
adopted by a school district neets the requirenents of
| DEA, the Court nust normally afford substantial
deference to the determnations of state and | ocal
of ficials who possess the expertise inthe formul ation of
educational prograns for the handi capped.

Corchado v. Rochester, 86 F. Supp. 2d 168, 172 (WD.N Y. 2000)

(internal quotation marks omtted; quoting Briggs v. Board of Ed.

of State of Conn., 882 F.2d 688, 693 (2d Cir.1989)); see generally

Board of Ed. v. Rowey, 458 U S 176, 207 (1982)(holding that

deference to the findings of state and | ocal agenci es secures that
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federal courts do not “inpos[e] their view of preferable
educati onal nethods upon the States”). This deference in natters
pertaining to review ng education plans preserves the i ntent of the
| egislature and al so protects the rights of the children the | DEA

was i ntended to serve. See Muller v. Conmttee on Speci al Educati on

of the East Islip Union Free School District, 145 F.3d 95, 101 (2d

Cir.1998).

In the instant case, however, the core issue is not the
application of the IDEA s conplex provisions to an individual
situation, but rather a matter of statutory interpretation. In
such matters “the district court [is] as well-positioned as the
state adm ni strative officials” to adjudi cate probl ens of statutory

interpretation. Miller, 145 F. 3d at 102 (citing Ms. Bv. Mlford

Bd. O Ed., 103 F.3d 1114, 1122 (2d Cr. 1997), which holds that

adm ni strative deci sions concerning i ssues of | aw are not afforded
the customary deference in | DEA cases). Accordi ngly, the court
wll afford due deference to the hearing officer’s findings of
fact, and general famliarity with the state statutory schene, but
will review the application of the statute in question to those

facts de novo. See id.; Corchado v. Bd. O Ed. Rochester Cty, 86

F. Supp. 2d 168, 172 (WD.N.Y. 2000).

The def endants nove to dism ss the clains brought pursuant to
the |1 DEA on the grounds that the hearing officer’s decision was not
an abuse of discretion and is therefore not subject to the court’s
revi ew. As discussed above, deference to the admnistrator’s
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decision is unwarranted when reviewng issues of statutory
interpretation, so the court wll review the issue of the
applicability of section 10-76(a)(3) of the Connecticut Genera
Statutes de novo. Al though the court’s analysis of this issue
departs slightly fromthe admnistrator’s, the court reaches the
same conclusion, and finds that the plaintiff’s claimfor tuition
rei nbursenent are tine-barred

2. APPLI CABI LITY OF SECTI ON 10-76h(a) (3)

Since the |IDEA does not contain its own statute of
limtations, the courts are obliged to “apply the nost closely
anal ogous statute of |imtations under state |aw.” Wlson v.
Garcia, 471 U. S, 261, 267-268 (1985). However, Connecticut has
passed legislation, codified at sections 10-76a et seq. of the
Connecticut Ceneral Statutes, to ensure conpliance with the terns

of the IDEA. See Ms. M v. Bridgeport Bd. & Ed., 96 F. Supp. 2d

124, 128 (D. Conn. 2000). Section 10-76h(a)(3) explicitly sets
forth the tine frame in which the appropri ateness of an educati onal
pl acenent may be chal | enged:

A party shall have two years to request a hearing from
the time the board of education proposed or refused to
initiate or change the identification, evaluation or
educational placenent or the provision of a free
appropriate public education placenent to such child or
pupil provided, if such parent, guardian, pupil or
surrogate parent is not given notice of the procedura

saf eguards, in accordance with regul ati ons adopted by t he
State Board of Education, including notice of the
limtations contained in this section, such two-year
[imtation shall be calculated fromthe tine notice of
t he safeguards is properly given.
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Conn. Gen. Stat. 8 10-76h(a)(3). The statute is in keeping wth
the goals of the IDEA, and is simlar to nyriad statutes found in

ot her st ates. See Adler by Adler v. Education Dept. O State of

N.Y., 760 F.2d 454, 455-460 (2d Cr. 1985) (discussing the
perm ssibility of borrowi ng the nost anal ogous New York statute for
t he purposes of the |DEA).

This limtation was correctly applied in the wunderlying
adm ni strative proceeding. The plaintiffs argue that this statute
i's not applicable because it does not specifically nention tuition
rei nbursenent. The only authority cited by the plaintiff is K. P.
v. Juzwic, 891 F. Supp. 703, 717 (D. Conn. 1995), which held that
the time period for bringing a claimfor conpensatory educati on,
resting upon the sane foundation as a claim for tuition
rei mbursenent, is either six or three years. See id. However
this portion of the court’s analysis did not consider the potenti al
applicability of section 10-76h(a)(3), because the legislature did
not amend the statute to include the two-year limtations period
until after that case was decided. See An Act Concerni ng Speci al
Educati on Due Process, the cost of Special Education and a School
Construction Project, P.A 95-273 8 7 (July 6, 1995) (“This act
shall take effect fromits passage except that section 1 to 5,
i nclusive, shall take effect on July 1, 1995"); K. P., 891 F. Supp.
at 703 (rendering decision on June 19, 1995). The plaintiff fails
to cite to another area of the Connecticut General Statutes that
cones close to nentioning this type of proceeding. The plaintiff
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cannot refute that the statute is conprehensive in its handling of
“speci al education hearing and revi ew procedure.” Conn. Gen. Stat.
8 10-76h. Section 10-76h(a)(3) is the applicable statute of
l[imtations for requesting a due process hearing in an action for
tuition reinbursenent based wupon an alleged denial of an
appropriate | EP

3. CONSTI TUTI ONALI TY OF SECTI ON 10-76h(a)

The plaintiffs also seemto allege that section 10-76h(a)(3)
of the Connecticut General Statutes is unconstitutional on its
face. The plaintiffs claim the statute violates the equal
protection guarantees, pr ocedur al due process rights, and
substantive due process rights provided by the constitutions of
Connecticut and the United States. These default constitutional
argunents are without nerit and wholly unsupported by applicable
case law. The state statute is in keeping with the mandates of the
| DEA and federal precedent. See Adler, 760 F.2d at 455-460

Furthernore, in order to state a viable claimfor a violation
of due process rights, plaintiffs nust plead allegations beyond

those within the purviewof the IDEA. See Engwiller v. Pine Plains

School District, No. 00Cv.2436(CM, 2000 W 1207191, at *13

(S.D.N. Y. Aug. 16, 2000). The allegations set forth in the
conplaint fall squarely wthin the mandate of the IDEA and are
addressed as such in this opinion.

4. APPLI CATI ON OF SECTI ON 10-76h(a) (3)

Plaintiffs al so argues that, even if section 10-76h(a)(3) does
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apply, they have conplied with its terns by requesting a due
process hearing on May 29, 1998. Plaintiffs claimthat, because
the cause of action for tuition reinbursenment accrued when M D
made significant progress in her new unilateral placenent, the
request for the due process hearing was tinely. In support of

their position, plaintiffs rely upon K.P. v. Juzwic,! which held

that the cause of action in that case “did not accrue until KP.’s
substantial gains at Brown-Sullivan [the wunilateral placenent]
indicated that he had the capacity to develop life skills, and
vocational skills and attain academ c goals previously thought
i npossible.” K.P., 891 F. Supp. at 716-17. Thus, plaintiffs argue
that the cause of action accrued sonetine within MD.’s |ast year
of high school, or sonetine after May 29, 1996

Upon its own exam nation of the issue, the court finds that
the cause of action in this case accrued when the parents
unilaterally withdrew MD. from Southington’s school system on
January 14, 1994. The date of the accrual of a cause of action is
determ ned by federal law, and accrues “when the parents know or
have reason to know of the injury or event that is the basis for

their claim” Janes v. Upper Arlington Cty School District, 987

1

The hearing officer and the defendant state with conviction
that K.P. is no longer valid authority because it was deci ded pri or
to the enactnent of section 10-76h(a)(3). Although they nmay be
correct for the limted purpose of the applicability of that
statute, the court finds that other aspects of the court’s
di scussion are i ndeed germane to the i ssues presented in this case.
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F. Supp. 1017, 1023 (S.D. Chio 1997) (quoting Hall v. Knott County

Bd. O Ed., 941 F.2d 402, 408 (6'" Cir. 1991)). In Janes, the court
held that the parents’ claimfor tuition reinbursenment was tine
barred when the parents waited six and one-half years to request a
due process hearing following the unilateral wthdrawal of their
child fromthe original school system See id. The court reasoned
that, since the parents were aware of the perceived shortcom ngs in
the original systenis education, and were al so aware of their right
to chall enge such shortcomngs at the tinme, the cause of action
accrued when the unilateral w thdrawal took place. See id.

Simlarly, in Bernardsville Bd. & Ed. V. J.H, 42 F. 3d 149

(3d Cir. 1994), the court looked to the date when the parents
unilaterally withdrewtheir child fromthe original school district
and concluded that a waiting period of over tw years was an
“unreasonabl e delay.” 1d. at 158. The court determ ned that

[a] bsent initiation of review proceedings within a

reasonable time of a unilateral decision to transfer a

child to a private institution, a school district would

not knowto continue to review and revise an | EP, and t he

court woul d be I eft to hazard conjecture or hypothesis as

to what the Board of Education m ght have proposed if it

had been infornmed of the parents’ continued intent to

pursue an appropriate education for their child within

t he school district.
| d. Al t hough the court was not working with a specified statute
of limtations, it recognized the need for limtations upon the
parents’ ability to seek tuition rei nbursenent based upon practi cal
consi derations, and inposed a “correspondi ng parental duty,” once
fully cogni zant of the procedural safeguards, to seek a reasonably
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pronpt review of the propriety of a school’s IEP. See id.

The court finds that the cause of action in the instant case
accrued when the parents of MD. wunilaterally renoved her to
Cheshire’s school system A review of the Final Decision reveals
that the parents were famliar with the procedural safeguards of
the IDEA, and were also not satisfied with the education
Sout hi ngton was providing to MD. The hearing officer noted that
the nother testified that she “consi dered due process but did not
file because she was concerned about the adversarial nature of the
process” and that she “consi dered due process whil e the student was
at the unilateral placenent, but felt that the student was not
enotionally ready for a due process hearing. . . .” (Def.’s Mt.
Dismss, Ex. B. 1 16 at 4). Such statenents support the concl usion
that the parents made an infornmed choice about wunilaterally
withdrawing MD., and in doing so decided to forgo any procedura
remedi es i npl enented by the | DEA

This conclusion is in accord with the general purpose of the
| DEA: to pronote cooperation between the school and the parents in
fashioning a suitable education for a child. Although the Suprenme
Court eschewed a stringent interpretation of the |DEA when it

all owed an action for tuition rei nbursenent in Burlington, actions

such as those brought by the plaintiffs in this case call for an
unwar r ant ed ext ensi on of the equitabl e principles discussed inthat
case. The Court held that unilateral withdrawal of a child does
not foreclose all renedies, but it did not hold that unilatera
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wi t hdrawal would not foreclose all remedies in all situations;
surely a reasonable limtation, such as that called for in

Bernardsville, inposed by the | egislature could preserve a bal ance

of the equities. |In Burlington, the Court enphasized that a claim

for tuition reinbursenent was not to be considered a claim for
damages, aloof from the procedural schene to pronpte cooperation
bet ween t he school and the parent, but rather was to be consi dered
a solution to avoid forcing parents “to | eave the child in what may
turn out to be an inappropriate private school placenent or to
obtain the appropriate placenent only by sacrificing any claimfor

rei ntbursenment.” School Conmmttee of the Town of Burlington, 471

U S at 372. The Court contenplated that this renmedy woul d serve
as a conplenent to the review process, and not as a repl acenent.?

For the purposes of this case, the injury occurs when the
parents knew or should have known of the injury. See Hall, 941
F.2d at 408. The purpose of the statute is not to allowplaintiffs
towait to realize the benefit of a new placenent. The triggering
event is when the plaintiffs know or should know that the injury,

an inappropriate education, has occurred. In this case, the

2

The court is aware of the Suprenme Court’s adnonition not to
pl ace heavy enphasis upon the burden to the school district. See
County School District Four v. Carter, 510 U S 7, 15 (1993)
(stating that a school district may avoid undue burdens on their
budgets by avoiding tuition reinbursenent suits altogether by
providing a FAPE in the first place). However, a predicate to this
warning is that the school district be given anple opportunity,
t hrough the revi ew provi sions of the | DEA, to nmake any changes t hat
may be warranted, which was not done in this case.
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parents were aware of the alleged injury to their child when they
unil aterally placed her out of what they judged to be an inferior
school district. The cause of action accrued on January 14, 1994,
and therefore the IDEA clains set forth in the conplaint are timne-
barr ed.

5. EQUI TABLE TOLLI NG

The hearing officer was correct not to deem the statute of
limtation toll ed based on the facts of the plaintiffs’ case. Once
t he decision was nade to apply section 10-76h(a)(3), the hearing
officer considered the plaintiff’s argunent that the facts
warranted equitable tolling. The statute requires plaintiffs to
have “notice of the procedural safeguards” available to them

if such parent, guardian, pupil or surrogate parent is

not given notice of the procedural safeguards, in

accordance wth regul ati ons adopted by t he State Board of

Education, including notice of the limtation shall be

calculated from the tine notice of the safeguards is

properly given.

Conn. Gen. Stat. 8§ 10-76h(a)(3). Plaintiffs argue here, as they
did bel ow, that the board did not give themnotice of the tw year
statute of limtation. This |lack of notice, they say, triggers the
equitable tolling provision set forth in the statute. The
plaintiffs argue they were not given notice by the board of the
particulars of section 10-76h(a)(3) wuntil their demand for
rei mbursenent was denied on May 29, 1998.

That the parents in this case were aware of their procedural

rights is a certainty. There is every indication in the record
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that the plaintiffs knew of the due process review available to
them and had, in fact, <considered initiating due process
proceedings prior to renoving their child from the defendant’s
school. The fact that the defendant board may or may not have, in
effect, warned the plaintiff that the limtations period was two
years is irrelevant in this case. It is clear that the plaintiffs
had the notice which is required by the statute.

Though the defendant’s papers are silent on the issue of the
notice explicitly required by section 10-76h(a)(3) of the
Connecticut Ceneral Statutes, the admnistrator’s Final Decision
of fers gui dance. The hearing officer found that a contract was
signed by the parents regardi ng paynent of the Cheshire program
“The parents signed a contract that they would pay the cost of the
student’s education even though the wunilateral placenent was
anot her public school in another LEA.” (Def.’s Mot. Dismss Ex. B
17 at 4). This contract suggests the parents had know edge of the
|l egal issues and due process safeguards pertinent to their
si tuation.

More conpel I i ng, though, is the finding of the hearing officer
that the plaintiffs were considering initiating due process as
early as 1993 to challenge the board s |EPs:

The parents were aware that due process was an avenue

they could follow but nade, it seens, a well thought out

decision not to seek due process. They obtained an

eval uation from an educational consultant who revi ewed

the student’s educational records but then waited nore

t han another year after the evaluation to file for due

process. . . . [In 1993] The Parent considered due
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process but did not file because she was concerned about
t he adversarial nature of the process.

(Def.”s Mot. Dismss Ex. B 4 at 5, 16 at 4).

This was not a situation where the parents took their child
out of district wthout any understanding of their due process
rights. There is evidence of considerable communi cati on anong t he
parents, the board, and the child s teachers that stretched over
several years prior tothe out-of-district placenent. The parents’
contenplation of initiating due process coupled wth their
contractual undertaking to pay for their unilateral placenent also
suggests that, in this case, the parents were on sufficient notice

of their due process rights. See Frith v. Galeton Area Schoo

District, 900 F. Supp. 706 (MD.P.A 1995), (citing 20 U S.C. 88
1401- 1485 and stating that “[s]tudent’s parents recei ved adequate
notice of their right to appeal decisions nade by school
admnistrators regarding student’s academc process, so that
parents and student were not excused from exhausting their
adm ni strative renedi es under the [IDEA]; record was replete with
letters, notice forns, and ot her docunents i ndicating that at every
critical junction, parents were rem nded, of their right to pursue
the matter further”). The hearing officer’s decision not to tol
the statute of limtation was not incorrect and i s supported by the
facts of this case and the applicable |aw

Also noteworthy is that, in their papers, the plaintiffs

m scharacterize the hearing officer’s application of the statute of
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limtations. Contrary to the plaintiffs’ representation, crucial
evidence was allowed in by the hearing officer. The limtation
expressed in the hearing officer’s ruling on the notion to dismss
was applied in so far as the parents, after putting on evidence
relevant to the quality of the educational program could only be
reinbursed for the years of 1996 and 1997. The hearing officer
barred all recovery, not all evidence, prior to 1996. After
hearing all the evidence, and consequently offering the parents the
maxi mum procedural | eeway, the hearing officer properly dismssed
all clains.

After a de novo review of all the relevant materials, the
court finds that the hearing officer properly decided not to tol
the statute of limtation. As such, upon review of the hearing
officer’s decision, the court dismsses the IDEA clains in their
entirety because they are tine-barred by the applicable statute of
[imtations.

C. REHABI LI TATI ON ACT CLAI M5

The plaintiffs’ clainms that arise under Section 504 of the
Rehabilitation Act of 1973, 29 US. C 8§ 795 should also be
di sm ssed. The defendants argue that the clains that arise under
Section 504 of the Rehabilitation Act of 1973, 29 U S.C § 795,
found in counts one, two, four, and five should be dism ssed for
two reasons: 1) 8 504 provides no greater relief than the | DEA,

therefore the clains are redundant; and 2) since the § 504 clains

-21-



are based on MD.’s education program the statute that bars the
| DEA cl ainms al so bars the Rehabilitation Act clainms. Because the
court has found that plaintiffs’ IDEA clains are tine-barred by
section 10-76h(a)(3) of the Connecticut General Statutes, it
follows that the court shoul d not hear the clains brought under the
Rehabilitation Act.

Any clainms brought pursuant to the Rehabilitation Act are
subject to the IDEA' s adm nistrative requirenents. Section 504 of
the Rehabilitation Act prohibits discrimnation on the basis of a
disability “under any program or activity receiving Federal
financi al assistance.” 29 U S C § 794. General ly speaking,
actions brought under this section do not require exhaustion of

adm ni strati ve renedi es. See Henchey v. North Greenbush, 831 F.

Supp. 960, 968 (N.D.N. Y. 1993). A mmjority of courts have declined
to require exhaustion of adm nistrative renedi es, except in cases
seeking relief avail abl e under the | DEA

Title 20 U.S.C. 8§ 1415(f) states that

[nJothing in this chapter shall be construed to restrict
or limt the rights, procedures, and renedi es avail able
under the Constitution, title Vof the Rehabilitation Act
of 1973 [29 U S.CA 8 790 et seq.], or other Federa
statutes protecting the rights of handi capped children
and youth, except that before the filing of a civi
action under such laws seeking relief that is also
avai |l abl e under this subchapter, the procedures under
subsections (b)(2) and (c) of this section shall be
exhausted to the sane extent as woul d be required had the
action been brought under this subchapter.

20 U.S.C. 8§ 1415(f) (enphasis added). Since the plaintiff’s
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instant clains arise out of the same set of facts as their |DEA
claims, they are subject to the wunderlying admnistrative
proceedi ng and judicial review of the |DEA clains.

The court has already determned the plaintiffs’ |DEA clains
are tinme-barred. Any Rehabilitation Act clains plaintiffs my
attenpt to bring now should not be heard by the court. To the
extent that the plaintiff’s Rehabilitation Act clains arise out of
the same facts all eged under the I DEA clainms, they are subject to
the sanme statute of |imtation preclusion applied to the |DEA
clains. To the extent that they may involve facts not brought up
under the hearing under the | DEA, they should be the subject matter
of an adm ni strative proceedi ng before being reviewed by the court.

See Hope v. Cortines, 872 F. Supp. 14, 19 (E D.NY. 1995

(discussing effect of failure to exhaust adm nistrative renedies
under the | DEA)

Thus, to the extent plaintiffs’ clains are based upon the | DEA
clains raised below, they should be dismssed pursuant to Rule
12(b)(6) for failure to state a claim To the extent plaintiffs’
clains fall outside the scope of the IDEA clains raised bel ow,
di sm ssal under Rule 12(b)(1) is al so warranted.

D. SUBSTANTI VE DUE PROCESS

The substantive due process clains found in counts one, two,
and four should also be dismssed. Defendant noves for the

di sm ssal of the substantive due process clains found in counts
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one, two, and four because the plaintiffs have not suffered a
deprivation of a property interest. The purpose of the |DEA
admnistrative structure is to protect the due process and rights
of disabled children and their parents. It therefore follows that
any claim of a deprivation of due process rights arising out of
facts and events that are enbraced by the |IDEA as the preceding
par agraph patently is, nust first be submtted to a due process

hearing. See Hope v. Cortines, 872 F. Supp. at 20-21.

Here, the plaintiffs’ clains were submtted to the hearing
of ficer and carefully considered. The record does not support the
claimthat the defendant board deprived MD. of a constitutionally
protected property i nterest because the record does not support the
claim that the defendant board denied MD. or her parents due
process. There is no evidence that fairly supports a finding that
the hearing officer abused his discretion or ruled against the
wei ght of the evidence.

V. CONCLUSI ON

For the foregoing reasons, defendant’s notion to dismss
(docket no. 10) should be GRANTED pursuant to Fed. R Civ. Pro.
12(b) (1) and 12(b)(6). The case should be dism ssed, and the clerk
shoul d be ordered to close the file.

Either party may seek review of this recommended ruling as
provided in 28 U S.C. 8 636(b) (witten objections to recomended

ruling nmust be filed within ten days of service of the sane); Fed.
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R Cv. Pro. 6(a), 6(e), & 72; and Rule 2 of the Local Rules for
United State Magi strate Judges (D. Conn.). Failure to object in a

tinmely manner may preclude further review. Small v. Secretary of

Health and Human Servs., 892 F.2d 15, 16 (2d Cr. 1989).

Dated at Hartford, Connecticut this [26TH] day of Septenber,

2000.

[Thomas P. Smith]
Thomas P. Smith
United States Magi strate Judge

- 25-



