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RULI NG ON MOTI ON TO DI SM SS

| NTRODUCTI ON

Plaintiff Aaliyah Azeem ("Plaintiff" or "Azeem) brings this
si x-count Anended Conpl ai nt agai nst the Town of Bethel, its
Police Departnent and O ficers John Doe one through six. 1In the
First Cause of Action, the Plaintiff alleges that the Defendants
acted unreasonably, unlawfully, and with intentional nalice
and/or with wanton disregard for Plaintiff’s rights, in that they
al |l egedly had no probable cause to detain or bring crimnal
charges against the Plaintiff and that Defendants did so in
violation of Plaintiff’s Fourth Amendnment rights. In the second
cause of action, Plaintiff alleges that the Defendants
intentionally assaulted Plaintiff in violation of the Fourth and
Fourteenth Anendnents to the Constitution, Title 42 U S.C. 88
1983 and 1988. The third cause of action is a substantive due
process claimin violation of the Fourteenth Anendnment, Sections

1983 and 1988. The Plaintiff’s fourth cause of action all eges

Y Plaintiff was never arrested on any charges resulting fromthe search
of her hone.



state law clains of assault and battery, false inprisonnment,
mal i ci ous prosecution, intentional infliction of enotional

di stress, and negligence. The fifth and sixth causes of action
are identical and Plaintiff alleges, first, nmunicipal liability
agai nst the Town of Bethel, for the acts of its enployees, and
second, the failure of the Bethel Police Departnent to properly
train its officers in the execution of a search warrant. |In
particular, Plaintiff asserts that it is the customand policy of
the Town of Bethel and the Bethel Police Departnent to execute
search warrants in an unl awful manner

STATEMENT OF FACTS

The Court sets forth only those facts deened necessary to an
under standi ng of the issues raised in, and decision rendered on,
this Mtion.

In the Anmended Conplaint, Plaintiff clainms danmages arising
fromthe execution of a search warrant at her honme. The Plaintiff
all eges that, w thout provocation, the Defendant police officers
"attacked Plaintiff by pushing her, pointing a gun at her head,
and hol ding her at gunpoint as the search was bei ng executed."
She further alleges that officers pulled her mattress off her bed
and went through her personal bel ongings. No contraband was
found in Plaintiff’'s home.

Def endant police officers have raised the defense of

qualified imunity, claimng that their conduct was objectively



reasonabl e and their conduct did not violate a clearly
established right.
The Town asserts that under the controlling precedent of

Monell v. Departnent of Social Services, 436 U S. 658 (1978),

t hey cannot be held |iable because Plaintiff has failed to
denonstrate a nunici pal customor policy and that one all eged
single incident will not suffice to raise an inference of custom
or policy. The Police Departnment argues the identical defense.

LEGAL ANALYSI S

| . The Standard of Review

A notion to dismss pursuant to Fed. R Gv. P. 12(b)(6)
shoul d be granted only if "it is clear that no relief could be
granted under any set of facts that could be proved consi stent

with the allegations.” Hi shon v. Spalding, 467 U S. 69, 73

(1984). "The function of a notion to dismss is nerely to assess
the legal feasibility of a conplaint, not to assay the wei ght of
evi dence which mght be offered in support thereof." Ryder

Energy Distribution Corp. v. Merrill Lynch Commodities, Inc., 748

F.2d 774, 779 (2d G r. 1984) quoting CGeisler v. Petrocelli, 616

F.2d 636, 639 (2d Cr. 1980).

Pursuant to a Rule 12(b)(6) analysis, the Court takes al
wel | - pl eaded al | egations as true, and all reasonable inferences
are drawn and viewed in a light nost favorable to the plaintiff.

Leeds v. Meltz, 85 F.3d 51, 53 (2d Cir. 1996).




The proper test is whether the conplaint, viewed in this

manner, states any valid ground for relief. Conley v. G bson,

355 U.S. 41, 45-46 (1957).

1. The Standard As Applied

A. Oficers John Doe 1-6

The privilege of qualified imunity generally shields
governnment officials fromliability for damages on account of
their performance of discretionary, official functions "insofar
as their conduct does not violate clearly established statutory
or constitutional rights of which a reasonabl e person woul d have

known." Harlow v. Fitzgerald, 457 U S. 800, 818 (1982); accord

Ying Jing Gan v. Gty of New York (2d Gr. 1993). The

avai lability of the defense generally turns on the "objective
reasonabl eness” of the allegedly unlawful action "assessed in the
light of rules that were ‘clearly established at the tinme it was

taken." Anderson v. Creighton, 483 U S. 635, 639 (1987), quoting

Harl ow, 457 U.S. at 818-819; see also Benitez v. WIf, 985 F. 2d

662, 666 (2d Cir 1993); &olino v. Cty of New Haven, 950 F.2d

864, 870 (2d Cir 1991),cert. denied sub nomlLillis v. &Glino, 505

U S. 1221(1992).

As a general rule, police officers are entitled to qualified
immunity if (1) their conduct does not violate clearly
established constitutional rights, or (2) it was objectively

reasonable for themto believe their acts did not violate those



rights. Anderson, 483 U. S. at 640; diviera v. Mayer, 23 F.3d

642, 648 (2d Cir. 1994).

Because the defense of qualified imunity is designed to
relieve governnent officials of the burdens of litigation as wl|
as the threat of danmages, sunmary judgnent or a notion to dismss
i's encouraged as a device for disposing of clainms barred by

qualified imunity. Mtchell v. Forsyth, 472 U. S. 511, 526

(1985)("Unless the plaintiff’s allegations state a cl ai mof
violation of a clearly established | aw, a defendant pl eading
qualified immunity is entitled to dism ssal before the
commencenent of discovery”). Dismssal is ordinarily appropriate
when the defendant’s premse is that "even if the contours of the
plaintiff's federal rights and the official’s perm ssible actions
were clearly delineated at the tine of the acts conpl ai ned of

it was objectively reasonable for [the official] to believe

that his acts did not violate these rights. Robison v. Via, 821

F.2d 913, 921 (2d Cir. 1987).

These principles raise insurnountable barriers to
Plaintiff’s claimthat the six police officers violated her
constitutional rights. The officers were at her honme with a
valid search warrant and Plaintiff did not suffer any physi cal

injury. See Aponte Matos v. Toledo Davila, 135 F.3d 182, 191

(st Cr. 1998). A warrant to search for contraband founded on

probabl e cause, which these officers had, inplicitly carries with



it the limted authority to detain the occupant of the prem ses

while a proper search is conducted. Mchigan v. Sumrers, 452

U S 692, 705 (1981). "The issuance of a warrant by a neutral

magi strate, which depends on a finding of probable cause, creates
a presunption that it was objectively reasonable for the officers
to believe that there was probable cause, and a plaintiff who
argues that a warrant was issued on | ess than probabl e cause
faces a heavy burden." Golino, 950 2d at 870. Accord, United

States v. Vantresca, 380 U. S. 102, 109 (1965). See also R vera

v. United States, 928 F.2d 592, 602 (2d Gr. 1991 (search

warrant). In order to nmount such a showing the plaintiff nust
make a "substantial prelimnary show ng" that the affiant
knowi ngly and intentionally, or with reckless regard for the
truth, made a false statenment in his affidavit and that the
all egedly fal se statenent was "necessary to the finding of

probabl e cause.” Franks v. Delaware, 438 U. S. 154, 155-56

(1978). In the present case, Plaintiff conpletely fails to neet
this heavy burden. In her Amended Conpl ai nt she nmakes only
unsubstantiated all egations that the search was "w t hout probable
cause, wWithout justification whatsoever, and was ot herw se
illegal." She sets forward no facts to support these

all egations. Thus, she fails under the controlling precedent

not ed above to make the substantial prelimnary show ng that the

warrant was obtained through the use of any fal se statenent.



Clainms of force even nore extrene than Plaintiff’s clains have
been found objectively reasonabl e by various Courts of Appeals.
Shoving an arrestee against a wall with no resulting physical
injury was insufficient to give rise to a claimof excessive

f orce. Foster v. Metropolitan Airport Conin., 914 F.2d 1076,

1082 (8th Gr. 1990). In Aponte Matos, 135 3d. at 191-92, an

officer, while executing a search warrant, pointed a gun at and
threatened the plaintiff, yet it was found that the officer
reasonably coul d have believed that it was necessary to use such

force in order to carry out his duty. Even extrene nethods have

been found to be constitutionally perm ssible. |In Sharrar v.

Fel sing, 128 F.3d 810, 821 (3d G r. 1997), the officers required
the arrestees to lie face down in the dirt, with guns to their
head and vulgar threats. The Court held that nerely because the
actions caused disconfort and humliation, they were still

obj ectively reasonable. 1d. See also Hnojosa v. Gty of

Terrel, Texas, 834 F.2d 1223, 1229 (5th Cr. 1988)(tenporary

enotional distress does not rise to a |level that can be redressed
under Section 1983). A review of each of these cases reveals
that the |lack of physical injury bore heavily in each courts’
decision. In the present case, Plaintiff suffered no physical
injury. Hence, this is another reason why her claimnust fail.
Thus, the Court holds that it was objectively reasonable to

pl ace the Plaintiff near a wall and hold a gun to her head as a



| awf ul search was ongoing. Police officers are often forced to
make split second judgnments -- in circunstances that are tense,
uncertain and rapidly evol ving -- about the anobunt of force that

IS necessary in a particular situation. Gahamyv. O Connor, 490

U S 386, 396-97 (1989). "The ‘reasonabl eness’ of a particular
use of force nust be judged fromthe perspective of a reasonable
officer on the scene, rather with 20/20 hindsight'". 1Id., citing

to Terry v. Ghio, 392 U S. 1, 20-22 (1968).

B. The Town of Bethel and the Bethel Police Departnen
Plaintiff al so seeks damages fromthe Town of Bethel and the
Bet hel Police Departnent for failure to train and supervise its
officers in the execution of a search warrant and because it is
the "custom and policy to execute search warrants in such an
unl awf ul manner as was the case in the unlawful execution of the
warrant against plaintiff." A nmunicipality or an official agency
thereof nmay only be held Iiable for danages under the law for the
unconstitutional acts of its enployees while inplenenting a

policy or decision of the municipality. Monell v. Dep't of

Social Services, 436 U S. 658 (1978).

| nasmuch as this Court has found that the search warrant was
constitutionally and lawfully executed, Plaintiff fails to set
forth any cause of action against the Town or its Police

Depart nent .



CONCLUSI ON

For each of the foregoing reasons the Mdtion to Dism ss
[ Doc. No. 24] is hereby GRANTED W TH PREJUDI CE. |nasnuch as the
federal clainms have been di sposed of, the Court delines to
entertain jurisdiction over the state law clains. The Cerk is
directed to close this case.

SO ORDERED

ELLEN BREE BURNS

SENI OR UNI TED STATES DI STRI CT JUDGE

Dat ed at New Haven, Connecticut this __ day of Septenber, 2000.



