UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

ANNE MARSH, DEBRA OTTO,
STEVEN KI EFFER, RUSSELL

GASKELL,
Pl aintiffs,
3: 04CV220( WAE)
V.
TAUCK | NC. ,
Def endant .

RULI NG ON DEFENDANT’ S MOTI ON TO DI SM SS

This case! concerns alleged federal and California state
| abor | aw viol ati ons by defendant Tauck, Inc., a tour conpany.
The four nanmed plaintiffs, Anne Marsh, Debra Oto, Steven
Kieffer, and Russell Gaskell, allege failure to pay m ni mum
wage and overtine in violation of the Fair Labor Standards Act
("FLSA)"(count one); failure to pay m ni num wage and overtine,
and to make tinely final wage paynents in violation of the
California Labor Code and California Industrial Conm ssion
Wage Orders (count two); failure to fully reinburse enpl oyees
for the expense of purchasing | aptop conmputers in violation of
t he Labor Code and California Industrial Conmm ssion Wage

Orders (count three); violation of California s Unfair

1 This case, which was originally filed in the Northern
District of California, was transferred upon defendant’s
notion to this district based on, inter alia, the fact that
def endant has its principal place of business in Connecticut,
and that many of the non-party witnesses reside in

Connecti cut.




Conpetition Law Unfair Business Practices Act, Section 17200,
("UCL") (count four); and clainms under the California Labor
Code, Section 2689-99, California Private Attorney General
Statute for Labor Code violations (count five). Plaintiffs
will seek class certification on counts one, two, and three.
The fourth claimunder the UCL is a non-class, representative
cl aim

Def endant has noved pursuant to FRCP 12(b)(6) for
dism ssal of 1) plaintiff’s UCL representative action all eged
in count four, and 2) all clainms raised by plaintiff Gaskell.
For the foll owi ng reasons, the notion to dismss will be
deni ed.

DI SCUSSI ON

Motion to Dismiss for Failure to State a C aim

A nmotion to dismss under Fed. R Civ. P. 12(b)(6) should
be granted only if "it is clear that no relief could be
granted under any set of facts that could be proved consi stent

with the allegations.”™ Hi.shon v. King & Spaul ding, 467 U.S.

69, 73 (1984). The function of a notion to dismss "is nerely
to assess the legal feasibility of the conplaint, not to assay
t he wei ght of the evidence which m ght be offered in support

thereof." Geisler v. Petrocelli, 616 F.2d 636, 639 (2d Cir.

1980). In considering a nmotion to dism ss, a court must

presunme all factual allegations of the conplaint to be true



and must draw any reasonable inferences in favor of the non-

moving party. Cruz v. Beto, 405 U S. 319, 322 (1972).

UCL Representative Claimfor Restitution

Def endant’s notion to dism ss attacks the named
plaintiffs’ ability to bring this UCL claimin a
representative capacity agai nst Tauck. Defendant asserts that
allowing the fourth count to proceed in a representative
capacity will present potential state and federal
constitutional due process violations to non-party individuals
and the defendant. Specifically, defendant conplains that the
non-party individuals will not get notice of the proceedi ngs
and the opportunity to opt-out, and that the defendant wll

not have the benefit of res judicata protection against

duplicative law suits filed by non-party individuals.
Addi tionally, defendant argues that the due process concerns
are hei ghtened where the determnation of liability and
danmages are conpl ex, and awardi ng judgnments for or against
non-parties creates control and managenent problens for the
court. Plaintiffs counter that this representative UCL action
may be maintained without inplicating due process concerns and
conpl exities of proof or case nmanagenent.

California’ s unfair conpetition statute, Section 17200 et
seq., pernmits a suit to be brought by any person acting for

the interests of hinself or herself or the general public. A



representative action brought by an individual may elimnate
the potentially significant expense of pretrial certification
and notice, and thus may prove to be a preferable procedure to

a class action. See Bronco Wne Co. v. Frank A. Logol uso

Farms, 214 Cal. App. 3d 699 (1989). However, a UCL claimis
one in equity, and "the court may decline to entertain the
action as a representative suit if the defendant can
denonstrate a potential for harmor show that the action is
not one brought by a conpetent plaintiff for the benefit of

injured parties.”™ Kraus v. Trinity Managenent Services, Inc.,

23 Cal . 4th 116, 138 (2000).

In Bronco Wne Conpany, a grape grower brought a UCL

representative action based on breach of contract on behal f of
hi msel f and twenty seven non-party growers agai nst a w nery
operator. The California Court of Appeal held that a
representative UCL action was inproper in light of the due
process concerns and reversed the restitution awarded to the
non-party growers. The court explained that due process under
California and federal law is violated where a judgnent enters
either for or against a non-party to a proceeding, and the
non-parties have not had notice of the proceedi ngs or an
opportunity to opt out.

Bronco W ne has been criticized as "a poor, if not wholly

i naccurate, statement of California law." 1n re First




Al liance Mirtg. Co., 269 B.R 428, 440 (C. D.Cal. 2001).

Further, at least two district courts have declined to dismss
UCL representative actions for overtine wages brought by tour

directors against tour operators. See Stokes v. Saga

| nt ernati onal Holidays, LTD, 218 F.R.D. 6 (D. Mass.

2003) (citing unpublished 2003 Northern District of California

opi nion, Scherrer v. G oup Voyagers).

In Kraus, the California Supreme Court, holding that a
representative UCL action could be brought w thout due process
concerns, instructed that a trial court could inplenent
certain procedures to avoid due process violations: 1) order
the defendant to identify and notify the non-parties of their
right to restitution; 2) establish a reasonable tine for
restitution to be clainmed and retain jurisdiction to
adj udi cat e any di sputes over entitlenment to the restitution
award; and 3) if appropriate, condition paynment upon execution

of releases to avoid duplicative litigation agai nst defendant.

Here, plaintiffs suggest that the procedures described in

Kraus will provide adequate due process safeguards for the
non-parties and defendant. Defendant responds that the
release will not elimnate the danger of subsequent cl ains

agai nst defendant for statutory penalties and punitive

damages, renedi es which are not provided for by the UCL.



However, in Kraus, the California Supreme Court indicated that
the rel ease could enconpass the "full settlenent of clains
agai nst the defendant, thereby avoiding any potential for
repetitive suits."” Accordingly, this Court has capacity to
fashion a release that will elim nate the danger of subsequent
duplicative lawsuits by non-parties agai nst defendant.

Further, the adm nistrative burden of handling the clains
in this case, as described by the defendant, does not warrant
di sm ssal of the action. The cited travails in determ ning
liability and damages include individualized analysis of which
tour directors are exenpt from California and/or federa
m ni mum wage and overtinme requirenments, and how nuch each non-
party is entitled to as restitution. This Court has sone
famliarity in admnistering nmultiple clainms requiring
i ndi vidualized analysis. In a recent interpleader action, this
Court adm ni stered the determ nation of approximtely 200 pro
se plaintiffs’ clainms for backpay and vacati on paynments.

Petronella v. ACAS, 02cv1047 (WAE). Upon review of the

papers, the Court finds that the individualized determ nations
and managenent required for the instant case do not appear to
be insurmountably conpl ex.

At this procedural posture, the Court will not exercise
its discretion to dism ss the case based upon the asserted due

process concerns.



UCL Representative Claimfor Injunctive Relief

Def endant argues that injunctive relief requiring
def endant to treat each tour director as non-exempt is
i mproper on a UCL representative claim Defendant asserts
that some tour directors are exenpt fromthe federal and state
statutory laws for m ni num wage and overtinme. The Court wll
not dism ss the request for injunctive relief on the
representative UCL claim Consideration of the requested
injunctive relief is nore appropriate after discovery.

Plaintiff Gaskell As Proper Plaintiff

Def endant argues that plaintiff Gaskell works abroad and
t herefore he cannot maintain an action pursuant to the FLSA or
the California wage and hour laws. Plaintiffs counter that
M. Gaskell is not a naned plaintiff on the FLSA count, and
that he is covered under the California wage and hour | aws.
Plaintiffs also assert that dism ssal of Gaskell on this
nmotion prior to discovery would be inmproper since discovery
will afford an opportunity for themto gather proof of M.
Gaskell’s work in California.

Upon review of the papers, the Court declines to treat
this nmotion to dismss as a notion for summary judgment.
Accordingly, the Court will allow M. Gaskell’s claimto

proceed through discovery.



Statute of Limtations on FLSA Class Action Clainms

Plaintiffs represent that the statute of limtations is
running as to the FLSA clains of potential class nenbers’ FLSA
claims until such nenbers file an opt-in form Plaintiffs
further assert that defendant’s answer is material to whether
the case nerits class certification. Thus, plaintiffs request
the Court to afford the defendant ten days to answer the
conplaint. In light of the delay owing to this action’s
transfer from  California and the filing of the notion to
dismss, the Court will order the defendant to answer the
conplaint within ten days of this ruling’s filing date.

CONCLUSI ON

For the foregoing reasons, defendant’s notion to dism ss

[ doc. #252] is DENI ED. Defendant nust answer the conplaint by

Oct ober 18, 2004.

WARREN W EG NTON
SENI OR UNI TED STATES DI STRI CT
JUDGE

Dat ed at Bridgeport, Connecticut this 7t" day of October, 2004.



