UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

ROBERT HAYDON JONES & ASSCCI ATES, LLC,
and ROBERT HAYDON JONES,

Plaintiffs,
No. 3:04CV417(WAE)
VS.

COSMETI QUE, | NC. ,

Def endant .
/

Ruling on Defendant’s Motion to Dism ss [Doc. # 11]

Plaintiffs, Robert Haydon Jones & Associates, LLC
("RHJA"), and Robert Haydon Jones ("Jones"), have filed this
di versity action seeking declaratory and nonetary relief
agai nst defendant, Cosnetique, Inc., arising out of its
failure to pay plaintiffs conmm ssions on a deal that they
br okered bet ween Cosneti que and Bryl ane Corporation, which is
not a party to this litigation.!? Def endant now noves this
Court to dism ss this case pursuant to Rule 12(b)(2), Fed. R
Civ. P., for lack of personal jurisdiction and pursuant to
Rule 12(b)(3), Fed. R Civ. P., because of inproper venue.

Alternatively, defendant asks this Court to transfer this case

! Plaintiffs have asserted clains for breach of contract,
breach of contract inplied in fact, prom ssory estoppel,
guantum neruit, unjust enrichnent, interference with
prospective advantage, and violation of Connecticut’s Unfair
Trade Practices Act, Conn. Gen. Stat. 8 42-110a et seq.



to the Northern District of Illinois. The request for
transfer has already been ruled on and denied. For the
reasons set forth bel ow, defendant’s notion to dism ss wll
al so be deni ed.

Di scussi on

| . Standard of Revi ew

VWhen a def endant chal |l enges personal jurisdiction by a
notion to dism ss, the burden is on the plaintiff to prove

personal jurisdiction. Metropolitan Life Insur. Co. V.

Robert son- Ceco Corp., 84 F.3d 560, 566 (2d Cir.), cert.

deni ed, 519 U. S. 1007 (1996). Because the parties have not
yet engaged in jurisdictional discovery and because an
evidentiary hearing has not been held, plaintiff is required
only to nmake a prima facie show ng that personal jurisdiction

exi st s. See A.l1. Trade Finance, Inc. v. Petra Bank, 989 F.2d

76, 79 (2d Cir. 1993); Ball v. Metallurgie Hoboken-Overpelt,

S.A., 902 F.2d 194, 196 (2d Cir.), cert. denied, 498 U S. 854

(1990). At this prelimnary stage in the litigation,
plaintiff’s prima facie burden may be net solely by good faith

all egations in the pleadings. Metropolitan Life, 84 F.3d at

566; Ball, 902 F.2d at 197. Additionally, the Court is
required to construe all allegations and to resolve all doubts

in plaintiff’s favor. Whitaker v. Anmerican Telecasting, Inc.,




261 F.3d 196, 208 (2d Cir. 2001).

1. Fact ual Al |l egati ons?

Plaintiff RHJA is a Connecticut limted liability
conpany, of which Jones, a resident of Westport, Connecticut,
is the principal and owmner. RHJA is a direct response
mar ket i ng agency that assists clients in planning and nmanagi ng
direct response advertising and brandi ng prograns and
mar keti ng | aunches. Defendant, Cosnetique, is an Illinois
corporation with its principal place of business in Vernon
Hlls, Illinois. Cosnetique is a direct mail beauty club that
sells cosnmetics and fragrances to its nmenbers at discounted
prices. It solicits menbers via introductory offers in
national nedia and sells cosnetic products to its nenbers via

an interactive website, ww.. cosnetigue.com

Plaintiff Jones alleges that in 2002 Cosnetique used his
services to broker a deal with Reader’s Digest, the terns of
whi ch were nenorialized in a letter sent to Jones by
Cosnetique. The follow ng year, one of the Reader’s Digest
executives, MI|ton Pappas, becane an executive with Brylane, a

Del awar e corporation, which has its principal place of

2 These factual allegations are taken fromplaintiffs’
conplaint and the affidavit of Jones submtted in opposition
to the motion to dismss.



busi ness in New York, New York. Brylane is a catalog retailer
specializing in value-priced wonen’s apparel and hone
furnishings. |In March 2003, Pappas contacted Jones about

br okeri ng a deal between Cosnetique and Bryl ane. Jones called
Ant hony Abate, the Chief Marketing O ficer at Cosnetique, with
whom Jones had worked on the Reader’s Digest deal, to relay to
himBrylane’'s interest in tel emarketing Cosnmetique’s products.
Abat e aut horized Jones to negotiate a potential tel emarketing
arrangenent between Bryl ane and Cosnetique ("the Bryl ane

deal ").

In his affidavit, Jones states that the negotiations of
the Bryl ane deal took place in Connecticut. Pursuant to this
arrangenent, Cosnetique would allow Brylane to offer
Cosnetique’s products for sale to Brylane custoners in
exchange for Cosnetique’s receiving forty percent (40% of the
net revenues from such sales. According to Jones, Cosnetique
agreed to pay Jones and RHJA a commi ssion of ten percent (10%
of net revenues. Jones has provided a copy of an unsigned
letter that was sent to himin Connecticut by Cosnetique
menorializing this agreenment. This letter is strikingly
simlar to the letter menorializing his comm ssion arrangenent
with Cosmetique on the Reader’s Digest deal.

According to Jones, he made only three visits to Illinois



with regard to the Brylane deal. There were al so numerous
t el ephone calls and e-mails between Jones in Connecticut and
Cosnmetique in Illinois during the negotiation phase.

After an agreenent had been reached between Bryl ane and
Cosneti que, Jones states that he worked with both parties to
i npl ement and structure the marketing of Cosnetique’s
products, including drafting and editing scripts for Bryl ane
mar keters to use in soliciting sales. During the negotiations
and i nplementation of the Brylane deal, Jones net in his
Connecticut office on at |east three occasions with officers
and executives of Cosnetique. Jones states that he spent
hundreds of hours on the Brylane deal, primarily on the
t el ephone from his Connecticut office. |In addition to
tel ephone calls that he received in Connecticut from
Cosnetique, he received at least twenty-five (25) e-mails from
Abate and twenty (20) e-mails fromPatti Venturini, another
Cosneti que enpl oyee involved with the Bryl ane deal

In the summer of 2003, follow ng a successful test-
mar keti ng period, Brylane |aunched its sale of Cosnetique’s
products. Aside fromone paynent of $28, 310.45, Cosnetique
has refused to pay Jones or RHJA conmm ssions allegedly due and
ow ng, despite the success of the Brylane deal. Jones states

that the letter Cosnetique sent himregardi ng comnm ssions



enbodi ed the essential ternms of their oral agreenment. The
only change requested by Jones was that RHJA be paid nonthly
instead of quarterly. After Jones requested this change, he
sent the letter back to Abate, who assured himthat this would
not be a problem Thereafter, others at Cosnetique suppl anted
Abate in dealing with Jones and revised the letter to add
restrictions and limtations that had never been part of
plaintiffs’ agreenment with Cosnetique.

On February 27, 2004, Cosnetique filed a declaratory
judgnment action in Illinois state court agai nst RHJA and
Jones, which was subsequently renoved to federal court based
on the conplete diversity of citizenship of the parties. On
March 17, 2004, plaintiffs filed this action agai nst
Cosnmetique in this Court. The Illinois action was
subsequently transferred to this Court and consolidated with
the instant case. A notion to dismss filed by Jones and RHIA
on grounds of |ack of personal jurisdiction and inproper venue
was denied by the Illinois District Court, see Note 4 infra,
and, as noted above, this Court has denied Jones and RHIA s
request to transfer the case back to Illinois.

[11. Per sonal Juri sdi cti ona

Because this Court’s jurisdiction is invoked by plaintiff

based upon diversity of citizenship of the parties, 28 U.S. C.



8 1332, the Court nust apply the forum state’s personal

jurisdiction rules. Bensusan Restaurant Corp. v. King, 126
F.3d 25, 27 (2d Cir. 1997).

I n anal yzing the issue of personal jurisdiction, this
Court nust engage in a two-step process. First, the Court
must determ ne whether any of Connecticut’s |ong-arm statutes
al l ow service of process on the defendant and, second, whether
the exercise of personal jurisdiction over defendant conports

with the due process requirenments of fair play and substanti al

justice. I nternational Shoe Co. v. Washington, 326 U.S. 310,

316 (1945); H. Lewis Packaging, LLC v. Spectrum Plastics,

Inc., 296 F. Supp. 2d 234, 238 (D. Conn. 2003).

A. Connecticut’s Long-Arm Statute

Connecticut’s long-arm statute applicable to foreign
corporations, Conn. Gen. Stat. 8 33-929, provides in relevant
part:

(e) Every corporation which transacts business in
this state in violation of section 33-920 shall be
subject to suit in this state upon any cause of
action arising out of such business.

(f) Every foreign corporation shall be subject to
suit in this state, by a resident of this state or
by a person having a usual place of business in this
state, whether or not such foreign corporation is
transacting or has transacted business in this state
and whether or not it is engaged exclusively in
interstate or foreign comerce, on any cause of
action arising as follows: (1) Qut of any contract



made in this state or to be perforned in this state;
(2) out of any business solicited in this state by
mail or otherwise if the corporation has repeatedly
so solicited business, whether the orders or offers
relating thereto were accepted within or without the
state; (3) out of the production, manufacture or

di stribution of goods by such corporation with the
reasonabl e expectation that such goods are to be
used or consuned in this state and are so used or
consuned, regardl ess of how or where the goods were
produced, manufactured, marketed or sold or whether
or not through the nmedi um of independent contractors
or dealers; or (4) out of tortious conduct in this
state, whether arising out of repeated activity or
single acts, and whether arising out of m sfeasance
or nonfeasance.

Citing subsection (e),?® defendant argues that it was not
transacting business within the state, as that term has been
interpreted and applied by the courts in Connecticut. See

Goudi s v. Anerican Currency Trading Corp., 233 F. Supp. 2d

330, 334 (D. Conn. 2002); Chem cal Trading. Inc. v.

Manuf acture de Produits Chim ques de Tournan, 870 F. Supp. 21,

23 (D. Conn. 1994); Eljam Mason Supply, Inc. v. Donnelly Brick

Co., 152 Conn. 483, 486 (1965); Alfred M Best Co. V.

&ol dstein, 124 Conn. 597, 603 (1938). Jones and RHIJA,

however, rely on subsection (f)(1), which subjects foreign

3 Section 33-929(e) subjects a foreign corporation to
suit in Connecticut on any cause of action arising out of
business it transacted in the state if it did so in the
absence of a valid certificate of authority fromthe Secretary
of State. Conn. Gen. Stat. 8 33-920(a). Neither side clains
t hat Cosnetique holds a certificate of authority to do
busi ness in Connecticut.



corporations to jurisdiction in the state of Connecticut on
any cause of action arising out of any contract made in this
state or to be performed in this state. Significantly,
subsection (f)(1) does not require a finding that Cosnetique
was transacting business in the state.

Al t hough Cosneti que di sputes that a contract was entered
into with Jones and RHJA, plaintiffs have all eged and provided
sworn affidavit testinmony to the effect that they entered into
a contract with Cosnetique in Connecticut, which was to be
perfornmed substantially in Connecticut, and that they received
one commi ssion paynent in Connecticut pursuant to this

agreement. See Clenco Corp. v. Frantz Mtg. Co., 609 F. Supp.

56, 57 (D. Conn. 1985) (rejecting the limted construction of
the "to be performed in this state" |anguage in the
predecessor to 8 33-929, which considered only performance by
the party over whom jurisdiction was sought).

Accepting all of plaintiffs’ factual allegations as true
and resolving all discrepancies in plaintiffs’ favor, as the
Court is required to do at this prelimnary stage of the
litigation, the Court finds that plaintiffs have carried their
prima facie burden of alleging that a contract was formed in
Connecticut to be performed in Connecticut, and that their

claims arise out of this alleged contract. Thus, Cosnetique



is amenable to suit under Connecticut’s |ong-arm statute,
Conn. Gen. Stat. § 33-929(f).

B. Fourteenth Amendnent Due Process

The next step is for the Court to determ ne whether the
exerci se of such jurisdiction violates the due process cl ause

of the Fourteenth Anendnent. Agency Rent A Car Systens, |lnc.

v. Grand Rent A Car Corp., 98 F.3d 25, 32 (2d Cir. 1996). In

maki ng this determ nation, the Court nust first decide whether
t he def endant has sufficient mninmmcontacts with the forum
state to satisfy constitutional due process requirenments.* |If
so, the second question is whether the assertion of

jurisdiction conmports with the traditional notions of fair

pl ay and substantial justice. Metropolitan Life, 84 F.3d at

4 In Cosnetique, Inc. v. Robert Haydon Jones & Assocs.,
the declaratory judgnent action which was pending in the
Northern District of Illinois before being transferred to
Connecti cut, Judge Lindberg, in ruling on a notion to dism ss,
was faced with the question of whether RHJA and Jones had
sufficient mnimum contacts with the state of Illinois to
sati sfy due process requirenments. The Court held that
Cosnetique’s declaratory judgnent action related to and arose
out of RHJA's and Jones’ contacts with Illinois. The Court
found that Jones’ initial phone call to Illinois to initiate a
busi ness relationship with Cosnetique, his subsequent visits
to Illinois for negotiations with Cosnetique, and his repeated
phone calls and e-mails to Cosnetique were sufficient to
satisfy the mninmumcontacts test. (Slip Op. at 4-6). 1In the
instant case, this Court is confronted with the "flip-side" of
this question, looking at it in terns of Cosnetique’s contacts
with the state of Connecticut, as opposed to Jones’ and RHIJA' s
contacts with Illinois.

10



567-68 (citing International Shoe, 326 U. S. at 316); U.S.

Titan, Inc. v. Guangzhou Zhen Hua Shi pping Co., 241 F.3d 135,

152 (2d Cir. 2001).

1. M ni mrum Cont act s

Where the claimarises out of, or relates to, the
def endant's contacts with the forum i.e., specific
jurisdiction, mninmmcontacts will be found if the defendant
purposefully availed itself of the privilege of doing business
in the forumand could foresee being haled into court there.

Burger King Corp. v. Rudzewi cz, 471 U.S. 462, 472-76 (1985).

However, where the claimdoes not relate to the defendant’s
contacts with the forum a court may assert general
jurisdiction over that nonresident defendant only where the
def endant’ s contacts with the forum were continuous and

systematic. U.S. Titan, 241 F.3d at 152; see also

Hel i copt eros Naci onal es de Colonbia, S.A. v. Hall, 466 U.S.

408, 415-16 (1984).
Here, because plaintiffs’ clainms relate to or arise out

of the contract with Cosneti que, see Clenco Corp., 609 F

Supp. at 58, the Court nmay assert specific jurisdiction over
Cosneti que based on a finding that Cosnetique "purposefully

directed"” its activities at forum resi dents. Burger King, 471

U.S. at 473. The "constitutional touchstone [is] whether the

11



def endant purposefully established ‘m ni nrum contact’ in the

forum State."” Burger King, 471 U S. at 474 (interna

citations omtted). The purposeful availnent requirenment is
satisfied if the defendant’s contacts with the forum
"proximately result from actions by the defendant hinself that
create a ‘substantial connection” with the forunf such that it
"shoul d reasonably anticipate being haled into court there."

Burger King, 471 U S. at 474-75 (quoting Wrld-Wde Vol kswagen

Corp. v. Wodson, 444 U.S. 286, 297 (1980)). Contacts that

are nerely "random fortuitous, or attenuated” do not satisfy

t he due process requirenments. Burger King, 471 U.S. at 475.

Moreover, the nere fact that defendant has entered into a
contract with a resident of Connecticut, without nore, wll
not in and of itself satisfy the m ninmum contacts requirenent.

H Lewi s Packaging, 296 F. Supp. 2d at 239. |Instead, the

courts have | ooked to the quality and nature of the
def endant’s relationship with the forumstate. H. Lew s

Packagi ng, 296 F. Supp. 2d at 239 (citing Burger King, 471

U S. at 480).

Plaintiffs have alleged far nore than just a contractua
arrangenent by Cosnetique with residents of Connecticut. The
Bryl ane deal was the second brokerage arrangenent between

Cosneti que and Jones in Connecticut. During the negotiation

12



st age, Cosnetique nade nunerous phone calls to Jones in
Connecti cut and sent nunerous e-nmails to Jones in Connecticut.
A witten contract was mailed to Jones in Connecticut. The
ternms of the brokerage arrangenent contenpl ated that nuch of
the work by plaintiffs would take place in Connecticut.
Several enployees and officers of Cosnetique traveled to
Connecticut for meetings with Jones. Additionally, Cosnetique
advertises its products on a national website which reaches
customers in Connecticut. Thus, considering the totality of
the circunstances, the Court finds that plaintiffs have
sufficiently alleged m nimum contacts with the state of
Connecti cut by Cosnetique to satisfy the m ni num contacts due
process requirements of the Fourteenth Anendnment. See M| ne

v. Catuogno Court Reporting Servs., Inc., 239 F. Supp. 2d 195,

203 (D. Conn. 2002) (holding that the m ni mum contacts inquiry
rests upon the totality of the circunstances rather than any

mechani cal criteria).

2. Fair Play and Substantial Justice

Because the threshold requirement of mninmmcontacts has
been net, the Court nust now consider whether the assertion of
personal jurisdiction would conmport with "fair play and

substantial justice." International Shoe, 326 U.S. at 320;

see Metropolitan Life, 84 F.3d at 568; H. Lewi s Packaqi ng, 296

13



F. Supp. 2d at 239, 240. The burden is on the defendant to
make a conpelling showing that the exercise of jurisdiction is

unr easonabl e under the circunstances. Metropolitan Life, 84

F.3d at 568. The Court may consider the burden on the

def endant, the forumstate' s interest in adjudicating the

di spute, the plaintiff’s interest in obtaining convenient and

effective relief, the interstate judicial system s interest in
obtaining the nost efficient resolution of controversies, and

the shared interest of the several states in furthering

fundament al substantive social policies. Burger King, 471 U S

at 477 (internal citations and quotation nmarks omtted).

The Court finds that it is not fundanmentally unfair to
require Cosnetique to cone to Connecticut to defend itself in
this lawsuit. Cosnetique has not shown that requiring it to
litigate in Connecticut would be so burdensone, costly, or
inconvenient that it would effectively be deprived of its day
in court. Connecticut has a strong interest in adjudicating
this dispute and, obviously, plaintiffs have a significant
interest in obtaining convenient and effective relief.
Therefore, the Court finds that the exercise of personal
jurisdiction over defendant will not violate the due process
requi renments of the Fourteenth Amendnent.

| V. | nproper_Venue

14



Cosnetique al so moves to disnmiss this action on the basis
of i nproper venue, pursuant to Rule 12(b)(3), Fed. R Civ. P.
Because the Court’s subject matter jurisdiction is invoked
based on the diversity of citizenship of the parties, 28
U.S.C. 8 1332, the relevant venue provision is 28 U S.C. 8§
1391(a), which provides in relevant part that an action may be
brought "a judicial district in which a substantial part of
the events or om ssions giving rise to the claimoccurred.”
Here, as discussed above, a substantial part of the events
giving rise to plaintiffs’ claimfor unpaid brokerage
comm ssions occurred in the District of Connecticut.
Accordingly, the Court finds that venue properly lies in this
district.

Concl usi on

For the reasons set forth above, defendant’s notion to
dism ss [Doc. # 11] on grounds of |ack of personal
jurisdiction and i nproper venue is DENIED. This Court has
previ ously deni ed defendant’s notion for a change of venue.

SO ORDERED, this 18th day of October, 2004, at
Bri dgeport, Connecticut.

__Isl

WARREN W EGI NTON,
Senior United States District Judge
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