UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

DONOVAN LECKY
Petiti oner

v, E No. 3:00cv1397(JBA)
JANET RENO, UNI TED STATES .
ATTORNEY GENERAL, ET AL.,
Respondent s.
Menor andum of Deci si on

On July 25, 2000, petitioner pro se Donovan Lecky applied
for a wit of habeas corpus and an energency stay of deportation
inthis Court, challenging a decision of the inmgration judge
declining to consider his application for a discretionary waiver
under former 8 212(c) because of provisions of the Antiterrorism
and Effective Death Penalty Act of 1996 ("AEDPA"') and the |11l egal
| Mm gration Reformand | mm grant Responsibility Act of 1996
("I RIRA"). Petitioner argues that the "inperm ssible
retroactive application of AEDPA/IITRIRA to elimnate relief”
viol ates a nunber of constitutional provisions and seeks an order
enj oining the respondents from deporting himand remandi ng his
case to the immgration judge for consideration of relief under
former 8§ 212(c). For the reasons outlined below, M. Lecky’'s
petition for a stay of deportation is GRANTED, and respondents
are enjoined fromdeporting himuntil further order of this

Court.



Backgr ound

The follow ng facts are drawn fromthe Enmergency Petition
for a Wit of Habeas Corpus and Conplaint for Declaratory and
Injunctive Relief. Petitioner is a citizen of Jamaica who was
admtted into the United States as a | awful permanent resident on
August 8, 1991. His wife and infant child are both United States
citizens residing in Connecticut. On Septenber 17, 1995, Lecky
was arrested in and charged with crimnal possession of a
controll ed substance in the third degree in New York. On
Sept enber 29, 1995, petitioner was arrested and charged with the
sal e of an undi scl osed controll ed substance in Connecti cut
Superior Court. At the tinme of these arrests, he resided in
Hartford, Connecticut. On February 26, 1996, petitioner was
convicted of the Connecticut offense and sentenced to three years
of inprisonnent and two years probation. On April 10, 1997,
petitioner was convicted in New York County of crim nal
possession of cocaine in the third degree and sentenced to five
years probation. Finally, on March 17, 1999, petitioner was
arrested in Connecticut on charges of first degree robbery and
first degree assault and incarcerated at the Hartford
Correctional Center. On March 18, 1999, the INS began renoval
proceedi ngs agai nst petitioner by neans of a Notice to Appear
i ssued by the Connecticut District Director, based on his
February 26, 1996 conviction. M. Lecky was rel eased by the
Connecticut authorities into the custody of the INS on June 29,
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1999, and transferred to Oakdal e, Louisiana for |ack of space in
Connecticut. Wile the renoval proceedi ngs against himfor the
February 26, 1996 conviction were term nated by I mm gration Judge
Charles A. Wegand, on Septenber 13, 1999 the INS recomenced
renmoval proceedi ngs agai nst him based on his April 10, 1997 New
York conviction. On Septenber 27, 1999, Petitioner was deened
renovabl e as an aggravated felon by Inm grati on Judge John A
Duck, J. The 1J declined to consider his case for discretionary
wai ver of deportation pursuant to 8 212(c), due to changes in the
immgration |aws pursuant to AEDPA and the IIRIRA. Petitioner
subsequently filed an appeal with the Board of |Immgration
Appeal s ("BIA"), which was di sm ssed.

On July 25, 2000, petitioner filed his Emergency Petition in
this Court, nam ng Janet Reno, Attorney CGeneral of the United
States; Doris Missner, Conmm ssioner of the Inmmgration and
Nat uralization Service ("INS"); John Wiss, Connecticut District
Director for the INS; Roy Schrenp, the New Ol eans District
Director for the INS; and the INS as respondents. Prior to
filing the instant habeas petition, petitioner on February 29,
2000 filed a petition for wit of habeas corpus and conpl aint for
declaratory and injunctive relief in the Eastern District of New
York. In that petition, he raised the sane set of facts and
clains as raised in this action. Resp. Ex. 2. Senior Judge
Sifton found that venue was inproper in New York and transferred
that case to the United States District Court for the Western
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District of Louisiana. The respondents then sought to dism ss
this action, or in the alternative transfer it to the Western
District of Louisiana, under the prior pending action doctrine,
for lack of personal jurisdiction over petitioner’s day-to-day
custodi an and for inproper venue. On Cctober 18, 2000,
respondents notified the Court that petitioner had withdrawn his
habeas petition fromthe Western District of Louisiana.

Di scussi on

The Court has subject matter jurisdiction over petitioner’s

claimpursuant to 28 U S.C. §8 2141. See Henderson v. INS, 157

F.3d 106, 119 (2d Cr. 1999). The Henderson court |eft
unanswer ed, however, the primary issue raised by respondents: who
is the petitioner’s custodian under 28 U.S.C. § 2243, requiring
that a wit of habeas corpus "shall be directed to the person
havi ng custody of the person detained,” and therefore the proper
respondent in a habeas suit, which depends primarily on who has
power over the petitioner and on the conveni ence of the parties

and the court. See Henderson, 157 F.3d at 122. |In general,

courts have treated the individual wth day-to-day control over
the petitioner as the custodian for habeas purposes. See id.,

citing Billiteri v. United States Bd. of Parole, 5641 F.2d 938,

948 (2d Gr. 1976). Because petitioner is presently confined at
t he OCakdal e Federal Detention Center in Oakdal e, Loui siana,
pendi ng execution of the final renoval order, Respondents argue
that only Roy E. Schrenp, the Acting District Director of the INS
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in the Western District of Louisiana, has control over
petitioner’s case. Since Schrenp is beyond the reach of
Connecticut’s long-arm statute, respondents’ argunent continues,
this action should be dism ssed, or in the alternative,
transferred to the Western District of Louisiana.

The Henderson court, however, expressly left open the
gquestion of whether Attorney General Reno, naned as a respondent
in this case, could serve as a proper respondent in an
i mm gration habeas case. The court cited a nunber of practical
concerns, the "unique role that the Attorney General plays in
immgration matters," and the fact that it was the Attorney

CGeneral’s actions in reversing Soriano Il that led to the

petitions in Henderson as reasons for recognizing her as an
appropriate respondent in such cases. Because the question of
whet her the Attorney General was an appropriate respondent

"evokes powerful argunents on each side--both at the doctrinal

and at the practical level,"” the court determ ned that the
guestion should be avoided "unless and until it is manifestly
needed to decide a real case in controversy." [d., 157 F.3d at
128.

District courts in this circuit have since concluded that
Attorney General Reno is an appropriate respondent for habeas

purposes in inmmgration cases. See Myjica v. Reno, 970 F. Supp.

130 (E.D.N. Y. 1997) ("The Attorney General may not frustrate the
courts and negate the Geat Wit by noving prisoners around the
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country"); see also Pottinger v. Reno, 51 F.Supp.2d 249 (E.D.N.Y.

1999). Wiether the Second Grcuit will reach the same concl usion
remains to be seen, but this Court may have the advantage of its
further guidance in the near future, as Pottinger was argued at
the Second Circuit on Cctober 24, 2000. dven that this hotly
di sputed i ssue of |aw nay be brought to resolution soon, and that
petitioner’s deportation would deprive this Court of continuing
jurisdiction over his case pursuant to 8 U . S.C. §8 1105a(c),
prudence counsels in favor of staying M. Lecky' s deportation
until the Court of Appeals has issued its ruling on the subject.
As to the merits of M. Lecky' s petition, two other cases
t hat bear on the substantive issues raised were recently argued

at the Second Circuit along with Pottinger. Mria v. INS, 99-

2710 and Donond v. INS, 99-2619 both invol ve conduct pre-dating

the enactnment of the Antiterrorismand Effective Death Penalty
Act (AEDPA) and the Illegal Immgration Reformand |Inmgration
Responsibility Act (11 RIRA) but with convictions post-dating the
effective dates of these changes to the immgration | aw These
cases present the identical |egal contention advanced by
petitioner in the instant case: whether AEDPA/IIRIRA's bar to
discretionary relief can be applied to crimnal conduct which
occurred prior to the enactnent of those laws. Accordingly, a
ruling by the Second Circuit in Maria and/ or Donond woul d
directly govern the disposition this case. As cases currently
pendi ng and recently argued before the Second Circuit wll
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control the disposition of M. Lecky's petition, it is the
opinion of this Court that his deportation should be STAYED

pending the ruling in Pottinger, Maria and/ or Donobnd.

Concl usi on

M. Lecky's petitioner is therefore GRANTED in part, and
respondents are enjoined fromrenoving himfromthis country
until further order of this Court.

I T 1S SO ORDERED

Janet Bond Arterton, U. S.D.J.

Dat ed at New Haven, Connecticut this 25th day of Cctober, 2000.



