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SERVI CES,

Def endant

RULI NG ON DEFENDANT’ S MOTI ON FOR JUDGVENT AS
A MATTER OF LAW OR A NEW TRI AL

| NTRODUCTI ON

Plaintiff, Greta Fairbrother ("Fairbrother™), filed this
action, alleging that she was subject to a sexually hostile work
environment under Title VIl and, also under that statute,
retaliation for the filing of CHRO Conpl ai nts agai nst her enpl oyer,
the State of Connecticut, Departnent of Mental Health and Addiction
Services ("DVHAS"), specifically, Whiting Forensic Institute
("Whiting").

A four-day trial was held from March 12 through March 17, 2003.
On March 17, 2003, the jury returned a verdict in favor of
Fai rbrother. She was awarded $20, 000.00 i n damges.

DHVAS has filed a tinmely Modtion for Judgnment as a Matter of Law

or a New Trial, which Mdtion is now ready for decision.



STATEMENT OF RELEVANT BACKGROUND FACTS

The Court sets forth only those rel evant background facts
bel i eved necessary to a full understanding of this litigation. This
overview sets forth the full scenery with de mininus trial citation,
al though every fact herein was a part of the trial. Additional facts,
with full citation, are to be found woven within the | egal analysis
of DVHAS Mbti on.

Fai rbrother transferred to Whiting from Connecticut Valley
Hospital in March, 1996. Whiting is a hospital for the crimnally
insane, with nost patients being transferred there from prison. The
patients are dangerous to thenselves and to others. As Lead
Forensic Treatnment Specialist ("FTS") on Unit One, WIIliam Boisvert
("Boisvert), described Whiting: "Usually the patients are highly
assaultive, suicidal, very suicidal. W usually get the people that
Corrections can’'t handle. They ve deconpensated during prison terns
or suggested suicide; very dangerous people. W’'re the last step on
the list fromthe nental health system. Trial Testinmony ("TT") of
Boi svert, Vol. 2. 62:12-17. For this reason, trust and teamwork is
"absolutely" critical. 1d. 62:20. Each person who testified spoke of
this critical need for trust anpngst the entire staff on any unit at
Whiting, including, in enphatic ternms, Fairbrother.

When Fairbrother first transferred to Whiting she was assi gned

to Unit Five, third shift, as an FTS. There are six units at Witing,



and three different shifts. An FTS is responsible for the care and
treatnment of the crimnally insane and for the maintenance of a safe
and heal thy environnent for both the patients and the staff.

Fai rbrother transferred to Unit One in the early part of 1999,
at which time the nurse supervisors were Angela Kerin ("Kerin") and
Al Davis ("Davis), and her imedi ate supervi sor was Boisvert. Tamm
Brown ("Brown") becanme the staff nurse on Unit One in or about
Decenber, 1999.

Fai rbrother alleged that, in or about, Septenber, 1999,
Boi svert and the majority of the nale staff began to treat her with
hostility. Specifically, at a much |later date, she identified, along
with Boisvert, Jacques Quinette ("Quinette"), Janmes Young ("Young"),
Chris Colavito ("Colavito"), and Ronald Jursch ("Jursch"). In
contrast, she made no conplaint as to her "best friend", her "rock",
t he one "who al ways took [her] side", FTS David Phel ps ("Phel ps").1/

Her initial allegations of hostility were fairly innocuous and
gender neutral. She would ask a question, to which no one would
al l egedly provide an answer; allegedly, no one gave her her phone
nmessages; sonetinmes a patient for whom she was directly responsible
woul d ask where she was and "they" would all egedly advise the patient

that they did not know where she was; Boisvert allegedly was staring

Y Fairbrother failed to call Phel ps as a witness in the trial of this
matter.



at her, apparently scrutinizing her work. I n Novermber of 1999,
Fai r brot her went to nurse supervisor Al Davis ("Davis") to request
that he hold staff neetings because of what she perceived as

hostility on the unit. She told himthat

"generally, . . . the enployees on the unit weren't getting al ong,
and she thought that . . . she could work the problens out on the
unit." Deposition of Allen Davis, March 7, 2003, at 39:8-10

(entered into trial via videotape). She gave no specifics as to what
she perceived. 1d. 39:11-12. Davis went on vacation shortly after
Fai rbrother’s request. As he returned, Fairbrother went on vacati on.
Accordingly, no staff nmeetings were held until late February - early
March, 2000. The purpose of the neetings was to put things out on the
tabl e concerning all that was going on on Unit One, with all staff to
be involved in open and frank di scussion. Statenent of Tamm Brown,
taken June 25, 2001, 12:1-3. A secondary purpose was to determ ne a
way for the staff to work with Fairbrother. 1d. There were eight or
ni ne meetings and the staff and supervisors, including Director of
Human Resources, Panmela Mrrison-WIf ("Mrrison"), found that they
were not effective. Although Fairbrother stated that "they al

ganged up" on her at these neetings, the other attendees each noted
that she was not the only staff nenber whose conduct and treatnment of
the patients were discussed. Fairbrother was not receptive to any

critique of her performance, denied all instances di scussed, and



refused to take responsibility for any other actions al so di scussed.
The other staff menbers comented that they each felt that

Fai r br ot her was undermi ning treatnment on the unit, that she was not
follow ng patients’ treatnment plans, and that, in general, she was
not hel pful in any way to the running of the unit. Davis Deposition
26:5-11.

Boi svert acknow edged that, on a particular evening, he had
suggested to Fairbrother that she transfer to another unit. He told
her that he thought that she would be better off on another unit.
The reason he said this to her was due to a particular incidence of
her escalating a patient twice within a very short period of tine. 2/
Boi svert TT Excerpts, Exhibit Four to Pendi ng Menorandum of Law;
19:10-17. At trial, FTS Jacques Quinette described the two
incidents: on a cold winter evening, certain patients were to be
escorted to a group session. The patients were lined up, with their
w nter coats on. The door was opened and the patients were | eaving.
The | ast person in line recalled that he needed his coat and pass.
He asked Fairbrother if he could run to get them which request was
granted. The patient then ran down the hall, grabbed his coat, and
ran back. Before he could get back, Fairbrother had closed and | ocked

t he door and nerely stated "too late.” The patient became very

2/ To escalate a pati ent nmeans "getting theminto an agitated state.™
Boi svert, Vol. 2, at 65:20.



agitated and Quinette had to de-escalate him The patient returned
to his room Shortly after, he canme out of the room calnmed down,
and requested to make a tel ephone call. He asked Fairbrother to put
hi m on the tel ephone, which request was again granted. The patient
could not recall the nunmber off the top of his head, so he bent over
and took a paper out of his sweatpants. As he stood up to give
Fai r brot her the nunber, she said, again, "too late. That’'s it." The
patient then becane so agitated that Quinette had to call other staff
menbers to aid himin the patient’s de-escalation. TT, Quinette, Vol
2, 99:17-25; 100:3-16; 100:20-25; 101:1-13.

Many of the FTS testified at trial to a nmultitude of other

acts of Fairbrother’s escalation of patients.3 Boisvert and the

3% On anot her occasion, in My, 2000, Fairbrother reported that
she had encountered four patients in the courtyard, where they had
perm ssion to be. She canme inside and reported that the nost
volatile of the patients had called her a "bitch" and that he needed
to immediately be restricted to the unit. Brown, Jursch, and anot her
FTS went directly to the courtyard to speak with this individual.
Wth great difficulty, they finally were able to bring the patient
inside and isolate himfromthe others, in order to hear his side of
the story. Each of the three remaining patients was al so segregated
in order each mght tell exactly what had happened. The accused
i ndi vidual strongly disputed Fairbrother’s claim contending that she
had been picking on him"right along", and that he had not spoken to
her. Each isolated patient verified the original patient’s story,

t hat he had not spoken to Fairbrother. The patient, who had a history
of physically abusive behavior, becane highly agitated. It becane so
serious that a silent code was called. A silent code is when all
resources, including staff on all six units, and security are
summoned to assist in a very dangerous situation. It was the
consensus that Fairbrother had fabricated the story. Jursch, Vol. 3
12:13-25; 13:1-25; 14:1-17. CQuinette reported yet another instance
of escalation. Quinette, Vol. 2 103:2-21. 1In rebuttal, Fairbrother,

6



ot her staff nmenbers were also concerned about her |ack of
conmuni cati on about any issues which arose on the unit. To them her
secretiveness put them and the patients in danger. Boisvert also
beli eved that Fairbrother was not to be trusted and that she refused
to take responsibility for her actions. The others who testified al
agreed with this analysis. Fairbrother vehenmently responded that,
al t hough she did not trust her co-workers, there was no basis for
themto m strust her.

One of the grounds for Fairbrother’s sexual harassnment
conplaint was that Whiting was "perneated” wi th pornography and ot her
sexually explicit items. However, she knew that, unless disall owed
by their doctors, the patients at Whiting were allowed to have
magazi nes such as Pl ayboy, Penthouse, and Hustler in their roons.
They were not allowed to bring them out of their roons at any tine.
If they did, or if a doctor changed his or her order, the magazi nes
woul d be confiscated by the staff. Generally, if material was
confiscated, it would have to be brought to the patient’s treatnent
teamfor review. Until the treatnment team could hold its neeting
regarding a confiscation, the material was put in a sealed and
| abel ed envel ope, box, or any acceptable container. Quite naturally,
as the material was being transferred fromthe patient to the

treatnent team the materials could be found in the staff area until

yet again, asserted that they "were both lying."
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boxed. Therefore, even as part of the job, it could be necessary to
come into contact with these materials in the staff area. This was
t he acceptable, normal policy at Whiting and was not a violation of
t he sexual harassnment policy, according to the Director of Human
Resources, Panela Mrrison-WIlf ("Mrrison").

Li eut enant Steven Caron, ("Caron"), of the Whiting Police
Departnment, advised that the mail was carefully screened and
inspected. If any nenmber of the staff found pornographic materials
left in the staff areas or bathroonms, he or she should report it to
the police, who will investigate and, if found, confiscate the
material. The police at Wiiting performnmonthly "environnental"”
checks, where Caron, a nurse, and an inspection control person, Larry
Wassel |, are wal ked around by a nenber of the unit. These
i ndividuals, along with staff menbers and nmenbers of housekeepi ng, go
t hrough every roomon the unit, including all staff areas. TT Caron,
Vol . 2, 117:18-25; 118:1-4. |If they ever found pornographic materials
in the staff area, "W would not tolerate that. W would nmake a
report on it." 1d. 118:5-9. At no time, beginning in 1999, has he
ever found pornography on any unit. |d. 118:14-16. He has never
seen open sexually explicit material in any staff area or staff
bat hroom pornographic literature on bulletin boards; or obscene
drawi ngs or vulgarities concerning wonen in any staff area or on any

wal I . Id. 118:23-25; 119: 1-16.



On February 13, 2000, a code was called on Unit Six. Young and
FTS Ian Wal ker ("Wal ker") were part of the team which responded.

When they returned to Unit One, they were sitting in the back room
with Tamm Brown, discussing the incident. Fairbrother was in the
room |istening to the conversation. According to Young, Wal ker and
Brown, Fairbrother suddenly, stood up, said sonmething to the effect
of "here’s what |1'd do", and reached over and grabbed Wl ker’s
genitals. She then left the roomlaughing. After reflecting on the
"Incident”, Brown determ ned that this was a very serious event and
that she had to wite Fairbrother up for it and to advise her

supervi sor, Davis, of what had occurred. Neither Boisvert nor Wl ker
wanted Brown to take this action. Rather, they wanted to "keep it on
the unit and work things out,” Brown, contrary to their wi shes, felt
that the Incident was a very significant occurrence. The Witing
Police came to the unit that night and took statenents of al

i nvol ved.

Due to an adm nistrative error, Mrrison was not advised of the
| nci dent for al npost six weeks. She immedi ately began a conprehensive
i nvestigation. Sexual harassnent is such a critical and inportant
i ssue, it should have been immedi ately reported to either the Human
Resources Departnent or to the Affirmative Action Ofice, according
to Morrison.

Resultingly, Morrison interviewed everyone involved with the



Incident. In a report to the DVHAS Director of Labor Rel ations,
dated April 17, 2000, she wote as foll ows:

Wal ker, Brown and Young gave separate
but identical versions of the |ncident;

Fol l owi ng the Incident, Fairbrother
wal ked out of the room | aughi ng;

In her interview in the presence of
VWi ting Program Director, Margaret
Smith, and District 1199 del egat e,
Shawn Gal | agher, Fairbrother’s
account contained four outright lies:

1) Fairbrother told her not to
bot her interview ng Young, as he
was not present for the Incident;

2) Fairbrother said that her hand
"may have brushed [ Wal ker’ s]
pants."” Brown observed that
Fai r bot her "grabbed a handful ."
Young concurred. The ultimate
expert, Wal ker, said that Brown's
phrasi ng was accur ate.

3) Fairbrother said that her
action "anused" Wal ker. Both
Brown and Young observed that

Wal ker turned red and seenmed
enmbarrassed. Wal ker said that

he was "enbarrassed and shocked."

4) Fairbrother maintains that

she subsequently apol ogi zed to
Wal ker. "I started to ask Wl ker
i f she had, but as soon as |

had spoke[en] (sic) the word
‘apol ogi zed” he interrupted ne
with a forceful ‘Never!’".

Even at the tinme of the interview,

Fai rbrother did not seemto take
the i ssue seriously. "She said

10



t hey were ‘just fooling around’ ."

A nunber of enpl oyees are outraged

at Fairbrother’s actions; they

cite an apparent "doubl e standard”

favoring a fermal e of fender and

ask what woul d happen if a male

enpl oyee grabbed a woman’s breast ?
Plaintiff’s Trial Exhibit 9.

The O fice of the Conm ssioner responsible for DVHAS and
VWi ting wanted Fairbrother term nated. However, if Fairbrother
acknow edged t he epi sode and took responsibility for it, Mrrison had
the authority to suspend her, instead. Mrrison. Vol 2. 79:1-25;
80: 1.
On April 25, 2000, Fairbrother’s attorney wote to Mrrison,

expl ai ning that a union del egate had advi sed Fairbrother that a

Louderm I | hearing had been requested with respect to the Incident.?

The attorney next wote that it was his position that "a Louderm ||

heari ng woul d be an unwarranted and a continuation of the sexua
harassnent that Ms. Fairbrother has been subjected to. . . . Please
be advised that if this issue is not resolved pronptly, we wll file
a conmplaint with CHRO and EEOC over the continued sexual harassnent
of Ms. Fairbrother.” Morrison had no idea what the attorney was

referring to, as Fairbrother had never spoken of sexual harassnent to

any individual in the entire DVHAS.

4 See Loudernmill v. Cleveland Bd. Of Educ., 488 U.S. 941 (1988).
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Accordingly, on May 4, 2002, Morrison wote to Fairbrother,

advi sing her that a Louderm || predecisional conference would take

pl ace on May 9, 2002, to discuss a charge of Fairbrother’s violation
of DVHAS Work Rul e #21 (Racial, ethnic, or sexual harassnment of any
person is prohibited). She wote that the results of Mirrison's

i nvestigation of the Incident supported this charge. Morrison

advi sed her that the maxi num di sci pline under consideration for this
violation was up to, and included, dism ssal fromstate service.

Fai rbrother’s i medi ate response at the hearing itself was that
“"they're all lying! This is harassnent!"™ Her union representative
attenmpted to cal mthe atnosphere by maintaining that "Ms. Fairbrother
said that ‘she didn’t mean "it" [unexplained] nmaliciously.”" Denise
Ri bbl e, the Director of Whiting, responded that the gesture or
contact was absolutely inappropriate; that she was extrenely
concerned that Fairbrother would even joke about treating a patient
in this manner. The union then asked for a caucus and left the room
with Fairbrother. When they returned, Fairbrother announced that she
wanted to apol ogi ze; that she knew it was wong; that it had been
spont aneous; that she never should have done it; that it would not
happen again; and, that it was totally inappropriate. Based on this
acknow edgnent, Morrison advised Fairbrother that, as soon as the
matt er had been deci ded, she woul d advise her of the discipline, if

any, to which she would be subject.
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Regardl ess of Fairbrother’s position at the Louderm 1l hearing,

she conpletely retracted it just three days | ater when she filed her
first CHRO conplaint. 1In the conplaint, she denied touching Wal ker’s
genitals, averring that, when she only notioned toward him "he

| ooked up and smled", as did Brown. Continuing, she averred that

she had apol ogi zed to Wal ker on the very night of the Incident.

According to Fairbrother, during the Louderm |l hearing, Mrrison had
been "very nasty. She asked ne if | denied everything and | said
‘yes’". It was not until this conplaint that Fairbrother ever spoke

of any sexually explicit occurrences on Unit One. In this conplaint,
Fai r brot her avered: "The nmen constantly tell dirty jokes and nake
sexual remarks." On one occasion, as she was pouring coffee for
everyone, Colavito was alleged to have remarked that she shoul d wear
a french maid’ s outfit when pouring coffee. "The nmen are constantly
t al ki ng about having sex with there wives and tal ki ng about penis’
and penis sizes. There are also Playboy nagazines on the Unit."
Affidavit of Illegal Discrimnatory Practice by Geta Fairbrother,
May 12, 2000 at ¢ 30.

On June 22, 2000, Morrison sinply advised Fairbrother that,
"[g]iven your willingness to accept accountability for your actions
and in light of your sixteen years of state service, the Hospital has
reduced your discipline fromdismssal to fifteen days’ suspension

wi t hout pay. . . We recommend that at the conclusion of your

13



suspensi on you receive re-training in Physical/Psychol ogi cal
Managenent Training . . . If you are experiencing personal problens
t hat are negatively affecting your work, please contact. . . the
Di rect or of DVHAS EAP Coordi nator for referral for an appropriate
treatment nodality. "5/
The next day, June 23, 2000, Fairbrother called in and requested
an extended leave. 1In a letter which foll owed, Fairbrother wote
t hat she had waked up on the nmorning of June 23 and immedi ately felt
a recurrence of a back problem which problem had not bothered her
for eleven years. She was out of work for the next nine weeks.
After she returned to work, on Septenber 28, 2000, Fairbrother’s
annual eval uati on was done by Boisvert and Brown, and reviewed by a
Whi ti ng Program Manager. By DMHAS standards, it was deened an
unsati sfactory evaluation. Morrison, who had di scussed the review
wi th Boisvert and Brown, testified that she woul d have been "very
surprised” if the Incident did not result in a | ower eval uation.
Morrison, Vol.2 81:6-10. The comments at the end of the
unsati sfactory revi ew expl ai ned: that she had received a 15-day
suspensi on without pay due to the Incident; that she generally failed
to denonstrate her ability to follow all policies and procedures;

that she failed to recognize change in the unit mlieu and report to

% 1t is obvious fromthe | anguage of this letter, Mrrison had not yet
seen the CHRO report. When she finally did, she began an i nmedi ate
i nvestigation into the charges in paragraph thirty and failed to verify any of
t hem

14



her i medi ate supervisor in a tinmely fashion; that she did not
consistently recogni ze the special needs of the patients; that she
did not consistently interact or report to co-workers and i nmedi ate
supervi sor; that she did not consistently report changes in the
patients’ conditions; and that she made reference to utilizing

i nappropriate techniques with agitated patients with an i nappropriate
gesture. (the Incident). Plaintiff’s Trial Exhibit 11. Fai r br ot her
grieved the review, which grievance was denied. The union also
refused to take it to arbitration.

On October 10, 2000, Fairbrother filed an Amended Conplaint with
the CHRO and EEOC. In her sworn statenment, Fairbrother averred that
she was anmendi ng the Conplaint due to the retaliation she had been
subjected to as a result of the filing of her first Conplaint. She
i ncluded as events of retaliation: the above-referenced
unsati sfactory evaluation; the initial denial of her workers’
conpensation claim which claimwas based on her eleven-year old
injury; and an order that she was to avoid unit one at all tines.

For the first tine ever, she reported that she had found pornographic

magazi nes on Units One, Four, Five, and Six. She averred that the
magazi nes were often left out and opened to a particul ar page, or
that they were lying on, inside or outside, the staff nursing
stations or bathroons. She identified the pornographi c magazi nes as

Pl ayboy, Hustler, Fox, Gallery, and "Hig City." [sic]. She

15



identified another fenmale staff nmenber who allegedly had found a
por nographi ¢ magazine in a desk drawer in the staff area.?®/

Upon notice of these clains, the Wiiting Police Departnent
perfornmed an i mredi ate search and found nothing on any unit, staff
nursing stations, or bathroons.

Prior to the CHRO taking any action on this Anmended Conpl ai nt,
Fairbrother filed the instant |awsuit on January 30, 2001.

LEGAL ANALYSI S

Federal Rule of Civil Procedure 50

Because a judgnment as a matter of law ("JMOL") intrudes upon the
rightful province of the jury, it is highly disfavored. The Court of
Appeal s for the Second Circuit has repeatedly enphasized that, when
confronted with such a notion, the Court nust carefully scrutinize
the proof with credibility assessnents made and i nferences drawn

agai nst the noving party. Luciano v. The O sten Corp., 110 F. 3d 210,

214-15 (2d Cir. 1997); EEOCC v. Ethan Allen, Inc., 44 F.3d 116, 119

(2d Cir. 1994).
The standard governing a notion for JMOL pursuant to Rul e 50,
formerly denomi nated as a notion for directed verdict or a notion for

j udgnment notw thstanding the verdict, see generally Piesco v. Koch,

12 F.3d 332, 341 (2d Cir. 1993), is well established. Judgnent as a

 Fairbrother also failed to call this woman, Jenna Drysdale, to
testify at the trial.
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matter of |aw may not properly be granted under Rule 50 unless the
evi dence, viewed in the |ight nost favorable to the nonnmoving party,
is insufficient to permt a reasonable juror to find in her favor.

Gal di eri-Anbrosini_v. National Realty and Devel opnent Corp., 136 F. 3d

276, 289 (2d Cir. 1998)(granting motion in Title VII retaliation and

gender discrimnation case). Accord Kinch v. Dollar Rent-A-Car

Systems, Inc., 2001 W. 682470 at * 2 (2d.Cir. June 18, 2001); Caruolo

v. John Crane, Inc., 226 F.3d 46, 51 (2d Cir. 2000); Stratton v.

Dep’'t. for the Aging, 132 F.3d 869, 878 (2d Cir. 1997); Sir Speedy,

Inc. v. L& Graphics, Inc., 957 F.2d 1033, 1039 (2d Cir. 1992). In

deci ding such a notion, the court nust give deference to all
credibility determ nati ons and reasonable inferences of the jury, and
it may not itself weigh the credibility of witnesses or consider the

wei ght of the evidence. Gldieri-Anmbrosini, 136 F.3d at 288. Thus,

judgnment as a matter of |aw should not be granted unless:

(1) there is such a conplete absence of evidence
supporting the verdict that the jury' s findings
could only have been the result of sheer surm se
and conjecture, or

(2) there is such an overwhel m ng anount of evidence

in favor of the novant that reasonable and fair
m nded [ persons] could not arrive at a verdict

against [it].
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Cruz v. Local Union No. 3, 34 F.3d 1148, 1154 (2d Cir. 1994) quoting

Bauer v. Raymark Industries, Inc., 849 F.2d 790, 792 (2d Cir.

1988) (internal citations omtted).

In sunmary, then, the burden on the Defendant is substantial.

JMOL As To Title VIl Retaliation

Wthin the framework of Rule 50, the Court will consider the
propriety of JMOL in light of the substantive law of Title VII
retaliation.

It is axiomatic that, in order to prove a case of retaliation
under Title VII, a plaintiff nust prove, as part of her prima facie
case, that she was subjected to an adverse enpl oynment action that was
causally related to her protected activity. See Jury Charge at pp.
13-14 (instructing that Plaintiff had met her burden as to the first
two elenments of Title VII retaliation, |eaving the question of
adverse enpl oynent action and causation to the jury).

In the present case, Plaintiff filed a CHRO Conplaint on May 12,
2000. After that date, the adverse enploynent actions that
Fai rbrother alleged in support of her retaliation claimconsisted of:
her transfer to a different unit within Wiiting, the initial denial
of a worker’s conpensation claim an unsatisfactory service rating in
Sept enber, 2000, and a witten warning in January, 2001.

"A tangi bl e enpl oynent action constitutes a significant change
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in enpl oynent status, such as hiring, firing, failing to pronote,
reassignment with significantly different responsibilities, or a

deci sion causing a significant change in benefits.” Burlington

| ndustries, Inc. v. Ellerth, 524 U S. 742, 761 (1998). 1In this

Circuit, to constitute an adverse enploynent action in violation of
Title VI, a change in working conditions nust be "materally

adverse." Galabya v. New York City Board of Educ., 202 F.3d 636, 640

(2d Cir. 2000). A materially adverse change "nust be nore disruptive
than a nmere inconvenience or an alteration of job responsibilities”
and "m ght be indicated by a term nation of enploynment, a denotion
evi denced by a decrease in wage or salary, a |ess distinguished
title, a material |oss of benefits, significantly dimnished materi al
responsibilities, or other indices . . . unique to a particular
situation.” Id. (internal quotations and citations omtted). See

al so Wanamaker v. Col unbi an Rope Co., 108 F.3d 462, 466 (2d Cir.

1997). Accord Jury Charge at p. 14. See also Crady Nat’l Bank Trust

Co. O Ind., 993 F.2d 132, 136 (7t Cir. 1993)(sane); Brown v. Brody,

199 F. 3d 446, 457 (D.C. Cir. 1999)(tenporary assignnment

insufficient); Flaherty v. Gas Research Institute, 31 F.3d 451, 456
(7th Cir. 1994)(a "brui sed ego" is not enough).

| ndeed, a survey of the relevant case | aw shows that the
authority requiring a clear showing of adversity in enployee transfer

decisions is both wi de and deep. Brown, 199 F.3d at 456. See, e.g.
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Banks v. East Baton Rouge Parish School Board, 320 F.3d 570, 576-

77)(5th Cir. 2003)(enployer’s act of not giving enpl oyee right of

first refusal not adverse enploynent action); Forkkio v. Powell, 306

F.3d 1127, 1130-31 (D.C. Cir. 2002)(no adverse enploynment action when

transfer caused only alleged "l oss of prestige"); Marrerro v. Goya of

Puerto Rico., Inc., 304 F.3d 7, 25 (1st Cir. 2002)(not enough that

plaintiff felt stigmtized and puni shed by transfer; nore tangible

change in duties or working conditions necessary); Hunt v. Rapides

Heal t hcare Sys., 277 F.3d 757, 769 (5'" Cir. 2000)(action that "does
not affect job duties, conpensation, or benefits" not adverse

enpl oynent action); Sanchez v. Denver Public Schools, 164 F.3d 527,

532 (10th Cir. 1998)(purely lateral transfer fails prim facie case);

DiLenno v. Goodwill Indus., 162 F.3d 25, 26 (3¢ Cir. 1998)(nere

i di osyncraci es of personal preference not sufficient as adverse

enpl oyment action); Horn v. County of San Di ego, 1997 WL 579145 at *

2 (9" Cir. 1997)(plaintiff’s transfer anobunted to subjective | oss of

j ob satisfaction rather than adverse enpl oyee action); Wllians v.

Bristol-Mers Squibb Co., 85 F.3d 270, 274 (7" Cir. 1996)(if change

of job responsibilities are not so significant as to constitute a
setback to plaintiff’s career, no adverse enploynent action); Kocsis

v. Milti-Care Managenent, Inc., 97 F.3d 876, 886-7 (6" Cir.

1996) (transfer with sane rate of pay and benefits, with no materially

nodi fi ed duti es not adverse enploynent action);_Harlston v. MDonnel
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Dougl as Corp., 37 F.3d 379, 382 (8" Cir. 1994)(to be adverse, change

in work assignment must cause "materially significant disadvantage").

In the present case, Fairbrother testified that she suffered no
| oss of incone, benefits, or overtinme. Unit Six, to which she was
transferred in June, 2001, offered her the same position in terns of
rate of pay, stature, benefits, credit toward retirenment, and job
duties. TT, Fairbrother, Vol 1; pp. 155:24 to 157:12). The only | oss
she suffered was enotional. 1d. at 157:13-15.

Al t hough she did not testify during the trial as to the issue,
Fai r brot her asserts in her nenmorandum of |law in opposition to the
present Mdtion, that she was al so "punished and put in danger" when
the adm nistration put her into a "floating" position fromthe tinme
she left Unit One until her permanent assignnment to Unit Six on June
27, 2001.7/ There was no testinony from any deposition or trial
witness that a floating position is a dangerous position, especially
when one’s duties and responsibilities remain the same and one

continues, as did Fairbrother, to work overtine on those units. I n

I Fairbrother was permanently reassigned due to the facts that

a patient whomyou had escalated in the past . . . has nade threats agai nst
you. I n addition, your colleagues in Unit 1 have voiced concerns regarding
their safety in light of the unsubstantiated all egati ons which you have nade
against themin the past." For this latter reason, she was al so barred from
the confines of Unit One, which she considered to be an adverse enpl oynent
action, because she had to wal k around the building to get to her other units,
whi ch took five mnutes, instead of the two it would take should she be able
to cut through Unit One. TT, Atty Wtt, Vol 1; 79:2-24; 81:6-8. The Court
di sagrees. See Sanchez v. Denver Public Schools, 164 F.3d 527, 532 (10t Cir.
1998) (i ncrease in commute of thirty m nutes not adverse enpl oyment action).
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any event, "Title VII was designed to address ultimte enpl oynent
deci sions, not to address every decision nade by enpl oyers that
arguably m ght have sone tangential effect upon those ultimate

decisions.” Dollis v. Rubin, 77 F.3d 777, 781-82 (1995).

Fai r brot her was assigned to float on different units for a reasonable
period of tine until she was permanently assigned to Unit Six. The
Court holds that such a nediate decision is not an adverse enpl oynent
action within the strictures of the authority noted above.

The sanme is true as to her conplaints of the initial denial of
her worker’s conpensation claimand the witten warning she received
on Unit Six in January, 2001. As to her worker’s conpensation claim
Plaintiff contends that the initial denial of her claimwas an
adverse enpl oynent action, done in retaliation for her CHRO
Conmpl aint. However, Plaintiff’s own testinony establishes a
legitimate, non-retaliatory reason for the initial denial of her
claim Plaintiff’s work-related injury occurred in 1989. After her
initial treatnment, she sought no further treatnent for eleven years.
There was no physical, work-related incident which triggered her back
injury to act up in My, 2000, to cause her to m ss nine weeks of
work. Rather, Plaintiff attributed it to "stress.” TT, Fairbrother;
Vol . 3; 114: 13-25, 115: 1-15). After further review of her claim
the claimwas paid in full. Thus, Plaintiff lost nothing; this is

not an adverse enploynent action. Accord Trigg v. New York Transit
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Authority et al., 2001 LEXIS 10825 at * 30 (July 27, 2001,

E.D.N.Y.)(effort to deny unenpl oynent benefits not adverse enpl oynent

action); Roman v. Cornell Univ., 53 F.Supp.2d 223, 245 (N.D.N. Y.

1999) (sane). The same is true as to her January, 2001 write-up by
her supervisor. Fairbrother grieved the wite-up, which wite-up was
overrul ed and renoved fromher file. Again, she suffered no | oss.

See Bennett v. Watson Watt & Co., 136 F. Supp.236, 247-48 (S.D.N. Y.

2001) (reprimands and threats of disciplinary action not adverse

enpl oynment actions)(collecting cases). "Interlocutory or nediate
deci si ons having no i medi ate effect upon enployment . . . were not
intended to fall within the direct proscriptions . . . of Title VII."

Page v. Bolger, 645 F.2d 227, 233 (4" Cir. 1981)(en banc); accord

Dollis, 77 F.3d at 781-82. The Court is in full agreenent with the
rational e of these cases and, accordingly, holds that neither event
constituted an adverse enploynent action.

Fairbrother’s final assertion of retaliation is her adverse
service rating perfornmed in Septenmber, 2000, by Boisert and Brown.
The unsati sfactory eval uati on was due, in principal part, to
Plaintiff’s poor judgnent in grabbing the genitalia of |Ian Wl ker.

TT, Boisvert, Vol. 2; 83:12-17. See also Plaintiff’'s Trial Exhibit 11
(setting forth five other reasons for unsatisfactory review).
Fai rbrot her contends that Boisvert and Brown should not have done

the review without referring to her earlier reviews and supervisors.
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However, Boi svert had been her Lead FTS in excess of one year and
Brown her supervisor for nine nonths. This is nore than enough tine
to beconme acquainted with the person being supervised. |In any event,
"[n] egative eval uati ons al one, w thout any acconpanyi ng adverse
consequences, are not adverse enploynent actions." Pellei v.

| nt er nati onal Pl annedPar ent hood Feder ati on,

1999 U.S. Dist. LEXIS 15338 at * 34 ( S.D.N. Y., Septenber 30, 1999).

See also Valentine v. Standard & Poor’s, 50 F.Supp.2d 262, 283-84

(S.D.N. Y. 1999) (negative evaluations al one, w thout acconpanyi ng

adverse result not cognizable)(collecting cases); Gllo v. Hernan,

1999 WL 249709 at * ( S.D.N. Y., April 28, 1999) (Il ower than previous
rating caused no material inpact on job and conditions of enploynment;

no adverse enploynent action); Castro v. New York City Bd. O Educ.

Personnel , 1998 WL 108004 at * 7 (March 12, 1998, S.D.N.Y.(negative
eval uations "unattended by a denotion, dimnution in wages, or other
tangi ble | oss do not materially alter enployment conditions").

Here, Fairbrother failed to denonstrate that the one negative
service rating caused a materially adverse change in her working
conditions. It is beyond cavil that no such evidence exists, as
there was no materially adverse change what soever.

In Iight of the overwhel m ng | egal precedents and the equally
overwhel m ng | ack of evidence to support the finding of an adverse

enpl oyment action in this case, the Court holds that no reasonabl e or
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fair m nded persons could have arrived at the verdict returned in
this case. Plaintiff’s evidence, viewed in the |ight nost favorable
to her, is conpletely insufficient to permt a reasonable juror to
find that she was retaliated against within the strictures of Title
VI1. Resultingly, Defendant’s Mdtion for JMOL as to the prim facie

case of retaliation under Title VII is hereby GRANTED.

JMOL: Sexual Harassnment: Hostile Wrk Environnent

Di sparate treatnment prohibited by Title VIl al so enconpasses

sexual harassnment that |leads to "a hostile or abusive work

environnment." NMeritor Savings Bank FSB v. Vinson, 477 U S. 57, 66

(1986); see also EEOC Gui delines on Sexual Harassnment, 29 C.F.R 8§

1604. 11 (2000) (sexual harassnment includes "conduct [that] has the
pur pose or effect of unreasonably interfering with an individual’s
wor k performance or creating an intimdating, hostile, or offensive
wor ki ng environnent”). In order to prove a claimof hostile-work-
envi ronnment sexual harassnent, a plaintiff nust establish two

el ements. Fitzgerald v. Henderson, 251 F.3d 345, 346 (2d Cir. 2001)

First, she nust prove that the harassnment was "sufficiently
severe or pervasive to alter the conditions of [her] enploynment and

create an abusive working environment." Harris v. Forkline Systens,

Inc., 510 U.S. 17, 21 (citation and internal quotation marks

omtted). See also, Perry v. Ethan Allen, Inc., 115 F.3d 143, 149;

Cosgrove v. Sears, Roebuck & Co., 9 F.3d 1033, 1041 (2d Cir. 1993).
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Title VII does not authorize a hostile work environment claimfor
conduct that was nmerely offensive, rather than sufficiently "severe
or pervasive" that a reasonable person would find the environnment

hostile or abusive. See, e.g., Harris, 510 U.S. at 21; Meritor

Savings, 477 U.S. at 67 ("[Not all workplace conduct that my be
descri bed as ‘harassnment’ affects a ‘term condition, or privilege’
of enploynment within the meaning of Title VII.").

[ Whet her an environment is "hostile" or

"abusi ve" can be determ ned only by | ooking at

all the circunstances. These may i nclude

frequency of the discrimnatory conduct;

its severity; whether it is physically

threatening or humliating, or a nere

of fensi ve utterance; and whether it

unreasonably interferes with an enpl oyee’s

wor k performance.
Harris, 510 U S. at 23.

These standards for judging hostility are sufficiently demandi ng
to ensure that Title VIl does not becone a "general civility code.”
"Properly applied, they will filter out conplaints attacking the
‘“ordinary tribulations of the workplace, such as the sporadic use of
abusi ve | anguage, gender-rel ated jokes, and occasional teasing,’ W

have made it clear that conduct nust be extrene to amount to a change

in the terms and conditions of enploynment. . . ." Faragher v. City

of Boca Raton, 524 U.S. 775, 788 (1998)(citations omtted).

Second, the plaintiff nust show a specific basis for inputing

the hostile work environment to the enployer. See, e.g., Perry, 115
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F.3d at 149; Karibian v. Colunmbia Univ., 14 F.3d 773, 779 (2d Cir.),

cert. den’d, 512 U. S. 1213 (1994); Kotcher v. Rosa & Sullivan

Appliance Center, 957 F.2d 59, 62 (2d Cir. 1992). Although limted

def enses may be avail able, an enployer is presuned to be responsible
when the perpetrator of the harassnment was the victinms supervisor.

See, e.g, Burlington Industries v. Ellerth, 524 U S. 742, 765 (1998);

Faragher, 524 U.S. at 807. However, if the supervisor’s harassnent

did not culmnate in a "tangi ble enpl oynent action”, Burlington, 524

U S. 765; see Caridad v. Metro-Railroad Commuter RR., 191 F.3d 283,

294 (2d Cir. 1999)(constructive discharge not considered "tangi bl e"
enpl oynent action for these purposes), an enployer nmay avoid
liability if (a) it "exercised reasonable care to prevent and
promptly correct any sexually harassing behavior, and (b) . . . the
pl ainti ff enpl oyee unreasonably failed to take advantage of any
preventive or corrective opportunities provided by the enployer or to

avoid harm otherwi se."” Burlington Indus., 524 at 765; Quinn v. (een

Tree Credit Corp., 159 F.3d 759, 767 (2d Cir. 1998). Those

circunstances constitute an affirmative defense on which the enpl oyer

has the burden of proof. Burlington Indus., 524 U.S. at 765.

On the other hand, when the all eged harassnent is attributed to
co-enmpl oyees, the "enployer will generally not be liable unless the
enpl oyer either provided no reasonabl e avenue of conplaint or knew of

t he harassnent, but did nothing about it." Tonka v. Seiler Corp., 66
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F.3d 1295, 1305 (2d Cir. 1995).

i. The Trial Testinony

Fai rbrother testified that, when she first was assigned to Unit
1, she had no problems working with any of the staff nmenbers. TT
Fai rbrother, Vol 1, 33:12-14. Things started going badly for her
approxi mately one year later. Id. 33:15-20. However, things grew
increasingly worse in late 1999, as the hostility increased agai nst
her. 1d. 34:17-23. Exanples of alleged conduct maki ng her
unconfortable were "foul |anguage and pornographic literature in the
staff areas and staff bathrooms." 1d, 39:22-24.8 She testified on
direct that the pornographic literature was personal to the staff,
t hat they brought the literature to work with them She acknow edged
on cross-exan nation, however, that she had never seen anyone do
this. 1d. 125:3-7; 21-23. Al t hough she clainmed that "generally,
the staff carried pornography around with them', she could not
identify any such staff nmenmber. 1d. 125: 10-17. Fairbrother finally
agreed that she "did not know any of this for a fact." 1d. 126:13-
14.

Fai rbrother alleged that she would make and bring coffee to the
entire staff and, that, on one occasion, one nale staff nmenber may

have made a remark that she should wear a french maid outfit if she

8 As noted above, al t hough she referred to of fensive | anguage in her
initial CHRO Conplaint, filed in May, 2000, any references to pornography were
not alleged until she filed her anmended conplaint in Cctober, 2000.
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was going to bring themcoffee. I1d. 42:13-14; 21-23. FTS Jursch
refuted her allegations, "just the opposite", asserting that, after
she woul d make coffee for herself and her best friend, Phel ps, she
woul d pour the rest of the coffee out. Accord, TT, CQuinette, Vol.2
98:18-21. Further, Jursch testified that the possible "french nmaid"
charge was not true. Jursch, Vol.3 15:16-18

As to the Incident, Fairbrother testified that she did not touch
Wal ker’s genitals. Fairbrother, 49:17-18. She may have "brushed his
pants." 1d. 49:15-16. According to Fairbrother, Wl ker | ooked up at
her and smled, and may have been "a little bit enbarrassed.” |d.
49:19-22. \Vhen Brown advi sed Fairbrother that she was going to have
to report the Incident, Fairbrother allegedly responded that "it was
just a joke". 1d. 52:1. Fairbrother next testified that Brown al so
t hought it was a joke but that it could be m sconstrued. Fairbrother
all eged that the only reason that Brown told her that she had for
writing the Incident up was that Brown was still on probation. Id.
52:2-5. Brown denied this conversation conpletely. Defense Exhibit
W Statement of Tanm Brown, taken June 25, 2001, 8:16-23. On
rebuttal, Fairbrother took no issue with Brown’s denial.

Fai rbrot her next testified that Morrison should have never
i nvesti gated what was nerely a joke and where she "never grabbed
[ Wal ker’ s] crotch. It should have never been blown up into what is

was. " ld. 175:23-24; 176:3-4. She refused to agree with defense
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counsel that soneone in Human Resources should | ook into such a
charge to see if there is any basis for it, claimng "[n]o, it never
shoul d have gotten out of hand the way it did." 1d. 176:11-15. There
shoul d not have been an investigation because Brown, Young, and
Wal ker "set nme up, is what they did." Id. 177:2-3.

At trial, Fairbrother continued to claimthat Young was not
present for the Incident. If Young testified to the contrary, and
swore under oath that he was indeed present and saw Fairbrother "grab

Wal ker’s genitals,” then he would be lying. Id. 135:3-8. Brown was
also lying if she were to confirmthe Incident. Id. 134:23-25; 135:1-
2

| f Wal ker testifies under oath that Fairbrother grabbed his

genitals, then, he, too, is lying. Even though she acknow edges

that Walker is in the best position to know what happened, he is

still lying. Fairbrother, 135:9-13. Indeed, all w tnesses who
testified about her in any negative manner were "all lying." 1d.
136:4-5. In fact, Boisvert, Young, Colovito, and Quinette, were all
involved in a conspiracy against her. 1d. 175:15-18.

When Brown, Young, and Wal ker all gave statenents to Morrison
t hat Fairbrother had grabbed Wal ker’s genitals, they did so "to set
her up." 1d. 176:24-25.

As to the Incident, Walker testified as follows: On the evening

of February 13, 2000, Brown, Young, Fairbrother, and he were
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di scussing a code on another unit. Fairbrother began to describe how
she woul d handle it and, in the process, "stood up and grabbed ny
crotch and left the room"™ Id. 36:10-17 She definitely "grabbed
[his] testicles", not nerely brushing his pants. [|d. 36:18-22. He
was enbarrassed by the Incident. |1d. 36:25-37:1. Later that
evening he was called to the supervisor’'s office to describe what had
happened to him Regardless of the atrocity of the conduct, he did
not want it reported, but hoped to settle it within the unit. 1Id.
37:16-19. Wil ker further testified that, to the date of his trial
testi mony, Fairbrother had never apol ogized to him regardl ess of her
contention that she did. 1d. 42:12-13

Young testified that he was nobst certainly present during the
I nci dent, regardless of Fairbrother’s claimto the contrary, and that

he could see clearly. Young, Vol. 3, 49:17-19; 24-25. He testified

that, in saying "this is what | would do", "her hand canme across and
hit himin the crotch, plain as day." 1d.49:24-25; 50:1-6.
Finally, Brown confirmed the Incident. She described it as

follows: She was in the rear staff roomw th Young and Wal ker, who
had just returned froma code on another unit. "Greta came into the
back room and was sort of listening to what we were saying. All of a
sudden [she] just grabbed lan’s crotch and said ‘[i]f | were there,
this is what I would have done.’" Wl ker appeared to be very

enbarrassed. There was no question in Brown’s m nd that Fairbrother
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actually grabbed Wal ker’s crotch. Statenment of Tamm Brown, Exhi bit
V, 6:8-25; 7-12. Fairbrother finally testified as to an
occurrence which all egedly happened several days after the Incident.
She was out in the courtyard, doing her daily, recreational, laps. It
had just snowed. Another (unidentified) FTS came out with a ruler to
measure the snow. Brown and Colavito were in the staff area, and

Col avito was alleged to have hollered: "I hope it's as nmuch or as

| ong as your dick". Fairbrother, Vol. 1, 58:7-14. Although the
unidentified FTS allegedly replied, Fairbrother could not recall what
he had said. 1d. 59:1-2. Fairbrother testified that she returned to
the staff office in order to confront Brown. "Il said to Tanmm,
‘“Tamm, | find it very distasteful in lieu of what happened j ust
yesterday (the Incident) that you re |aughing and joking about things
of this nature.”” 1d. 59:12-15. She did not specifically nention what
Col avito had all egedly just done, only that she was offended by "foul

| anguage on the unit." Although Brown advi sed her that she could not
conpare the Incident with foul |anguage, they would have a neeting
with a nurse supervisor, in order that Fairbrother m ght state her

concerns. 9/

% Brown testified that, after she wote Fairbrother up for the
I nci dent, Fairbrother began to threaten her enotionally and, in the end,
physically. Fairbrother told Brown that "I guess we’ll have to just start a
tit-for-tat war." Brown 56:1-6. Next, if Brown and Fairbrother were wal ki ng
down a hal I way, Fairbrother would veer into Brown’s path in order to "bunp”
her. Had Brown not noved each tinme, she would have been physically pushed by
Fairbrother. It finally had happened so often, that Brown reported it to the
Whiting Police. 1d. 56:17-25
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The next day, Brown, Fairbrother, Burgess, and nurse
supervi sor, Angela Kerin, met. At this neeting, Fairbrother never
menti oned the alleged Colavito remark and stated that she was not
of fended by any | anguage on the unit. Deposition of Tamm Brown,
Def ense Exhibit V., 29:13-31:15-23. She did say, w thout specifics,
t hat she had concerns about the way others on the unit were treating
her. This, too, inspired the staff neetings. Id. 31:23-25; 32:1-4.
When asked whet her Col avito had nmade the sexual comment attributed to
hi m by Fairbrother, Brown enphatically responded, "[d]efinitely not."
ld. 29:21-25; 30:1. On rebuttal, Fairbrother never chall enged Brown’s
deni al of the alleged Col avito occurrence. 19

Fairbrother further testified that all of her male co-workers
began to call her a "bitch" on a daily basis. and, on five or ten
occasions, "a whore". These sane male co-workers were alleged to
tal k every day about their sex lives with their wives and invited her
into these conversations by asking her "how [she] did it." Id.
46: 25-47:2. This happened just about every day. 1d. It included
all male co-workers with the exception of "nmy friends, Dave Phel ps

and Rich LaBella." 1d: 174:23-25; 175:1-14.

% on rebuttal, Fairbrother did not chal | enge the substantive testinony
of any defense witness. Her only claimwith regard to any of the testinony
was that Quinette and Jursch were still lying. Her only further substantive
testi nony was when she stated that: she had no nenory of the dual escal ation
of the pass/tel ephone patient; and, she had not given Phelps a forty-five
m nute massage. Fairbrother Rebuttal, Vol. 3: pp. 128-136.
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Every mal e co-worker who testified was vehenent in his denial
of any of the m sconduct allegedly attributed to him Boisvert
testified that he had never called Fairbrother a "bitch" or a "whore.
Bosivert, Vol. 2, 71:15-19. He never heard any other staff nenber
call her these nanes; "I wouldn’'t allowit. . . "I would have stopped
it right then and there.” 1d. 71:20-25. Boisvert went on the testify
t hat he had never seen any staff nenber |ooking through sexually
explicit literature, let alone intentionally "l eaving them open for
Greta Fairbrother to see.” 1d. 72:18-21. As with all other staff
and adm nistrators who testified in identical fashion, Boisvert
stated with certainty that Fairbrother had never: objected to alleged
pornographic material in the staff areas; conplained about a hostile
wor k environment; clainmed that she was being subject to sexual
harassnment; clai med sonmeone told her to wear a "french maid" costune;
advi sed himthat there were inappropriate notes on the bulletin
board; advised himthat she did not |ike the way her mal e co-workers
treated her, were excluding her, or sexually harassing her; or,
finally, that pornography was perneating Witing. 1d. 73:2-15; 76: 4-
12; 77:1-3. To his know edge, Fairbrother never conplained to anyone
at DVHAS that she was the subject of sexual harassnment. Id. 73:18-
20. None of the many wonen with whom he had ever worked on Unit One
ever had conpl ai ned of pornography on Unit One. 1d. 79:25-80:1-10.

At no time did any nmenber of the Whiting police, making their routine
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environnental checks, advise Boisvert that pornography was
i nappropriately in the staff area. |d. 81:20-25.

Boi svert also testified that Fairbrother was giving
"provocative" massages to Phelps in the nmain nurses station, which is
all windows. The residents, clients wal ki ng by, anybody was in clear
view of them "I was very disgusted and di sappointed in their
behavior."” He told Phel ps the next day that such behavior had to
i medi ately stop. Fairbrother, who went on vacation that day,
apol ogi zed to Boisvert upon her return. Nevertheless, the massages
continued. Id. 70:2-23; 76:21-25. After the Incident, Fairbrother’s
treatment of Boisvert, the staff, and the patients worsened. "There
was nore escal ation of patients.” I1d. 78:16-21.

Jursch stated that he had never called Fairbrother a "bitch" or
"whore", nor had he ever heard any of his male co-workers use this
| anguage toward her. Jursch, Vol 3, 15:15-18. On rare occasions, the
men woul d use profanity or tell an off-colored joke, but it was never
in the presence of Fairbrother. "It’s a very human environment."

ld, 30:10-17. He denied any discussion of his sex life with his co-
workers. In fact, according to Jursch, the only male staff menber
who ever discussed his sex life with his wife was Fairbrother’s best
friend, Phelps. Id. 19:15-21. Accord Quinette, Vol. 3, 50:5-8.
Jursch, too, was also very concerned about the provocative nmassages

Fai rbrot her gave Phelps in the staff areas, where patients could see
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them The specific one he renenbered "clearly" was a forty-five
m nut e massage, covering the entirety of Phel ps’ upper torso. He
reported his concerns to Boisvert because there was "a | ot of
touchi ng [ between Fairbrother and Phel ps] that was not platonic. That
kind of touching at work is totally inappropriate, especially in a
maxi mum security setting." Jursch, Vol. 3, 16:18-25: 17:1-2; 18:1-5.
Jursch also testified that Fairbrother never told himthat she was
bei ng sexually harassed or that the alleged sexually explicit
magazi nes on Unit One were harassing to her. Id. 18:6-9. He never saw
pornographic materials |left open in the staff area, |et al one opened
specifically for Fairbrother. Id. 19:1-3. Jursch testified further
t hat he had never seen any sexually explicit materials of any kind on
the bulletin boards on Unit One. 1d. 21:15-22. Accord Burgess, 62:6-
8; Wal ker, 39:11-13.

Wal ker never called Fairbrother a "bitch" or "whore", nor did
he ever hear Boisvert doing so. Boisvert was always a professional in
all of his dealings with staff and patients. Walker, Vol. 3, 39:3-
10. Wl ker never saw any pornographic materials left open on Unit
One, nor did he ever see sexually explicit materials on any of the
Unit’s bulletin boards. 1d. 39:11-16. Finally, Wl ker "would never”
speak about his sex life with his wife, nor was he ever present when
any male staff menmber on Unit One allegedly did so. Id. 40:13-18.

Young "doesn’t even tal k about his sex life with his friends,"
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| et alone co-workers. He never called Fairbrother a "bitch" or
"whore" and never heard anyone else do so. Also, he never observed
any male staff menber maki ng any kind of sexual coments to
Fai rbrother. Young, Vol 3, 47: 6-19. Young testified that he never
carried "anything" to work, especially pornographic literature. He
never saw anyone el se do so. Fairbrother never conplained to him
t hat she knew the male staff nenbers were bringing in such
literature, either. 1d. 47:24-25; 48:1-8. Further, Fairbrother
never told himthat she was offended by his conduct on the unit, and
he never heard her confront any other co-worker with such a
contention. She never told himthat she was offended by pornographic
literature or that she was being sexually harassed. 1d. 50:25-51:1-
4. Young testified that, on occasion, the staff would swear at
nothing in particular. "lIt’s |like stubbing your toe, you swear."
ld. 53:4-10. Young deni ed that Boisvert ever asked himto "get
Greta" or "to set her up." Boisvert, was at all tines, a conplete
professional. 1d. 51:23-25. Accord Brown, Exhibit V, 8:24-25, 9:1-
2; \Wal ker, 51:23-25, 52:1-14

Ot her witnesses, nostly fenmale staff nmenbers, confirmed what
the mal e staff nenbers testified to. Carol Burgess ("Burgess"), a
uni on representative involved with the Incident investigation, never
found open sexually explicit magazi nes anywhere on Unit One, nor did

she ever see anything sexually offensive on the Unit bulletin boards.
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Burgess, Vol. 3, 61:11-20; 62:6-8. |f anyone finds such materials,
they are to report it to a supervisor or the Whiting police and it
woul d "absolutely” be immediately renoved. 1d. 62:12-24. The only
time Burgess saw sexually explicit materials in the staff area of any
unit was when the magazi nes had been confiscated and then brought to
the attention of the treatment team 1d. 68:25 - 69:1-2.

Burgess sat in on a neeting on February 14, 2000 with Davis and
Fairbrother, in her role as union representative. 1d. 58:23-25. The
pur pose was to discuss the Incident, which Fairbrother denied,
stating that she did not believe that she had touched Wal ker.

Fai r br ot her was given an oral counseling and advised that further

di sci pline was possible. Id. 59:8-10, 18-22; 60:7-10 Later that
eveni ng, Fairbrother told Burgess that she would reenact the Incident
for her. As she did, Burgess testified that Fairbrother "actually
touched" her. 1d. 60:12-25; 61:1-2.

Morrison expl ai ned that sexual harassnment was so critical a
claim that, if reported, it would i medi ately be investigated by
Human Resources or the Affirmative Action Ofice. Morrison, Vol.2,
20: 8-11. Fairbrother never reported her claimto either office. 1d.
30:1-13, Fairbrother was renoved from Unit One because, in her My,
2000 CHRO Conpl aint, "she had [made] allegations that she was the
target of sexual harassnment and it was for both her protection - - if

the allegations were true, we didn't want her working in an
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envi ronnent where she was continually subjected to those
circunstances. |If it was not corroborated, we didn’'t want any nore
unsubstanti ated al | egati ons agai nst her co-workers." 1d. 21:21-25;
22:1-6. After Fairbrother had filed her initial CHRO Conpl aint,
Morrison interviewed all staff nmenbers on Unit One with regard to
Fai rbrother’s specific allegations in paragraph thirty of the

conpl aint, but could not corroborate any of them 1d. 23:22-25; 24-1-
3, 6-14. Fairbrother was restricted from wal ki ng through Unit One
because "she was alleging that the nmen on One were speaking rudely
and offensive[ly] to her. I f there was any chance these allegations
were correct, we didn’'t want her subjected to that. On the other
hand, if [she was] not speaking the truth, we didn't want the
opportunity for her to be there to say they were still doing it."

ld. 26:1-12. During Mrrison' s investigation of the Incident,

Fai rbrother called her continuously, ignoring Mirrison's directive
not to do so, and clainmed "over and over again that they're al

liars. [It’s a conspiracy."” Id. 30:1-9. Fairbrother never
conplained to Morrison that she was being called a "whore" or a
"bitch", nor did she ever advise Mirrison of the pornographic

mat eri al s perneating Whiting and ask her to investigate. Id. 30:1-9.
As soon as Morrison | earned that the CHRO Conpl ai nt had been anended
in October to give specifics of all of Fairbrother’s pornography

contentions, Morrison called the Director of Wiiting in order to
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advi se himthat he i medi ately needed a police officer at Whiting to
i nvestigate. Sergeant Aubin was dispatched to Whiting on the sane day
and exam ned each and every area which Fairbrother clainmed was
pernmeated wi th pornography.'/ Morrison, herself, testified that,
during her entire tenure at Whiting, she had never seen any
pornographic materials left |lying open in staff areas, |et alone an
institute "perneated with pornography.” Mrrison was "constantly at
Whiting." Id. 36:25; 37:3-11.

An FTS on a different unit, Jo-anne Libera ("Libera"), was
having difficulties of an unspecified nature with her co-workers on a
different unit. Fairbrother advised Libera that, if she would help
her with her |lawsuit, she would help Libera. Deposition of Jo-Anne
Li bera, Cctober 10, 2001, read at trial, 10:5-8. Consequent |y,

Fai r br ot her began calling her and reporting things that were

al l egedly being said behind Libera’s back. However, Libera never
knew whet her Fairbrother was telling the truth because she was never
able to confirm Fairbrother’s reports. 1d. 10:12-13; 11:14-17, 11:18-
20. Libera enphatically denied that Wiiting was perneated with

por nography, stating that, in her twenty years at Witing, she had

found a sexually explicit magazine in a staff bathroom on one

1/ Aubi n reported, in a formal report dated Novenber 11, 2003, that he
had found absolutely no evidence to support Fairbrother’s claim During his
i nvestigation, he interviewed many femal e staff nenbers, each of whom denied
the claim save one instance of a magazine found in the bathroomon Unit Five.
Aubin returned to the bathroomon Unit Five and found not hing.
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occasion. Libera reported it to her union representative, it was
renoved i mredi ately, and she never had another problem Id. 19:10-
19; 23:16-17. Prior to Fairbrother filing the present |awsuit, she
had never conplained to Libera that she was bei ng sexually harassed.
ld. 23:6-9,

Brown confirmed that no other conplaints were ever nmade to her
that Whiting was a hostile work environnment for wonen. This included
her assignnments on the various units at Whiting and overtine on all
units. Deposition of Tamm Brown, January 22, 2003, read at trial,
38:11-15, 21-25. Fairbrother herself never made such a claimto
Brown, nor did she ever advise Brown that she was being sexually
harassed, that Unit One was perneated wi th pornography left in staff
areas, or that all the male staff nenbers discussed their sex lives
in front of her. Id. 32:11-13; 33:14-17. Brown testified that she
never saw open, sexually explicit materials on Unit One, although she
had seen it on "rare" occasions on sone of the other units. 1Id.

39: 23-25; 40:1-7.

As not ed above, Fairbrother testified that she approached her
supervisor, Al Davis, in order to request that he set up staff
nmeetings to try and straighten the unit out. Davis agreed to do so.
Al t hough she testified that her purpose for wanting these neetings
was to end the foul |anguage and pornography, Davis denied such

testinony, stating that, at no tine did she ever conplain to him
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about pornography on the unit, the sexually offensive conduct of her
mal e co-wor kers, or any sexual harassnment. Deposition of Allen Davis,
March 7, 2003, read at trial: 26:24-27. She never brought any
simlar allegations up at the eight or nine neetings held after the
Incident. 1d. 27:1-21. Accord Fairbrother; Vol.1, 66:9-14; Brown,
32:20-25; 33:1-10; Jursch, Vol.3 20:21-24.

According to Fairbrother, the unit neetings set up after the
| nci dent were "a circus. Everyone ganged up on ne. They nmade al
sorts of basel ess accusations. Everyone called me a ‘liar.’" Staff
nmenbers said she was di shonest and "accused nme of inciting patients.”
ld. 64:1-7.

Every witness descri bed the necessity of trust anmpng staff
menbers, as it was critical for their own safety and that of others.
Fai rbrother clainmed that she did not trust the staff on Unit One,
and, had DVHAS investigated the situation in a proper manner, she
woul d have remai ned on Unit One, with all the other staff menbers
transferred out. 1d. 132:12-13; 132:21-22. \Wen, in the neetings
hel d after the Incident, she was advised that her co-workers did not
trust her, either, Fairbrother maintained that "they had no basis"
for such a charge. Id. 133:19-21

In the end, Fairbrother never reported sexual harassnent,
pervasi ve pornography on all units, sexually offensive conduct on the

part of her male co-workers, or a sexually hostile work environnent
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to anyone until after the Incident, when she first alleged sone of
t he behavi or in paragraph thirty of her original CHRO Conpl ai nt,
filed in May, 2000, as amended in COctober. She never approached the
Affirmative Action Office at any time in order to assert sexual
harassment, pornography "perneating Whiting", discussions about sex
lives, or foul |anguage used agai nst her. Fairbrother, Vol.1l, 45:8-
15. She never went to anyone in Human Resources. [|d., Vol 2, 13:6-8.
Finally, she never went to anyone in the adm nistration of DVHAS to
report sexual harassnment, either. |d. 113:4-7.

Had she done so, a witten publication would have been issued
stating that such behavior would not be tolerated, consistent with
t he sexual harassnment policy of Whiting. Morrison, Vol. 2, 50:21-23.
Anot her thing Morrison would have consi dered, and which she had done
in the past, was to put everyone through sexual harassnment training
again in order to sensitize the staff. 1d. 50:23-25. As a result of
al l egations in the Amended CHRO Conpl aint, Dr. Cassidy issued a
letter to all 500 enployees at Whiting that "x-rated" materials
shoul d never be posted anywhere within the institute and that anyone
with such material was subject to discipline. Fairbrother, Vol. 1
117:10. This was unsatisfactory to her because the letter was not
put into the 500 paychecks issued, but were only put in the staff
areas of each unit and posted therein. I1d. 173:21-25; 174:1-6.

Finally, Fairbrother testified that she was famliar with
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Whiting s sexual harassnment policy which outlines exactly howto file
a conmplaint. She was also aware of the general rules of her work

pl ace, which also contained the procedure for filing a conplaint.

ld. 156:3-15. She never nmade use of either.

The Court finds, initially, that Fairbrother has failed to
provi de any substantive evidence that the terns of her enpl oynent
were altered, that a "term condition, or privilege" of her
enpl oynent was affected, or that anyone "unreasonably interfered with

her work performance.” See Harris, 510 U.S. at 21; Meritor Savings,

477 U.S. at 67; EEOCC Cuidelines, at 29 CF.R § 1604.11. She
continues to be enployed at Whiting, including overtime at her
request. She has admtted that she has | ost no conpensati on or
benefits as a result of this action, and its underlying allegations.
Finally, in none of her testinony did she claimthat her work
performance was bei ng unreasonably interfered with by any of her co-
workers. In contradistinction, all who testified with regard to her
performance on Unit One voiced their concerns about her handling of
patients, the many times she escal ated those in her care, and the
fact that she would take no responsibilities for her actions. 12/

Nor has she showed any reason for inputing the alleged hostile

wor k envi ronment to DVHAS. DVHAS has a formal sexual harassment

2/ 1n fact, not one of the 500 enpl oyees at Whiting cane forward to
corroborate Fairbrother’s clains.
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policy, which includes the manner in which to process a claim

Fai rbrother ignored this process. She never reported her allegations
of sexual harassnment, perneating pornography, being called a "whore"
or a "bitch", or a sexually hostile environment to anyone, including
her supervisors, her co-workers, the Departnment of Human Resources,
the Affirmative Action O fice, or anyone in the adm nistration of
Whiting or DVHAS. Because she "unreasonably failed to take advant age
of any preventative or corrective opportunities provided by the

enpl oyer or to otherwi se avoid harnm', Burlington Industries, 524 U S.

at 765, it would be a m scarriage of justice to inpute liability to
DVHAS. DMHAS knew not hing of the alleged actions, sexual harassnent,
or hostile working environnment, all due to Fairbrother’s silence.
How, then, can DVHAS be held liable ? See Tonka, 66 F.3d at 1305.
This Court will not hold DVHAS hostage to Fairbrother’s silence.

This Court finds that Fairbrother’s version of the alleged
facts is insufficient to permt a reasonable jury to have found that
she had been subjected to a sexually hostile work environnent.

Gal dieri-Anbrosini, 136 F.3d at 285. There is such an overwhel m ng

amount of evidence in favor of DVHAS, that reasonable and fair-m nded
persons could not have arrived at a verdict against it. Cruz, 34

F.3d at 1154. Again, DVHAS has net its significant burden.

CONCLUSI ON

For all of the reasons set forth herein, Defendant’s Motion for
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Judgnent as a Matter of Law or a New Trial [Doc. No. 59] is hereby
GRANTED. JMOL is GRANTED as to Plaintiff’'s clains of Title VII

retaliation and a Title VIl sexually hostile work environment. The

Clerk is ordered to close this case.

SO ORDERED

ELLEN BREE BURNS

SENI OR UNI TED STATES DI STRI CT JUDGE

Dat ed at New Haven, Connecticut, this __ day of October, 2003.
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