UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

KAREN GATTEGNO,
PLAI NTI FF,

v. . CV. NO. 3:00CV1399 (JCH)

PRI CEWATERHOUSECOOPERS, LLP
DEFENDANT.

RULI NG ON PLAI NTI FF'S MOTI ON TO COVPEL MENTAL EXAM NATI ON

Pendi ng before the Court is the defendant’s Mtion to Conpel
Mental Exam nation [Doc. # 15]. The defendant argues that a
mental exam nation is warranted because the plaintiff alleges
ongoi ng nental injury as a conponent of damages on her age and
gender discrimnation and retaliation clainms, and because she
asserts an i ndependent cause of action for negligent infliction
of enotional distress. The plaintiff opposes the notion on the
grounds that she asserts only "garden-variety"” enotional distress
clains and "has not clainmed any severe distress and nakes no
clains of ongoing severe nental injury.” (Pl.”s Mem in Qop. to
Def.’s Mot. Conpel Mental Exam ("Qpp.") at pp. 1, 5 (enphasis
added).) For the reasons specified herein, the Mdition to Conpel
Exam nation [Doc. # 15] is GRANTED

DI SCUSSI ON

Rul e 35 of the Federal Rules of Ci vil Procedure provides

that "when the nental ... condition ... of a party ... is in



controversy, the court in which the action is pending may order
the party to submt to a ... nmental exam nation by a suitably
licensed or certified examner." Fed. R Cv. P. 35(a). It
further provides that "[t]he order may be made only on notion for
good cause shown and upon notice to the person to be exam ned and
to all parties and shall specify the tine, place, nanner,
conditions, and scope of the exam nation and the person or
persons by whomit is to be nmade." |d.

When deci ding whether to order a nental exam nation of a
party, a district court’s analysis first begins with the Suprene

Court’s decision in Schl agenhauf v. Holder, 379 U. S. 104, 116-122

(1964). The Schl agenhauf Court rem nded district courts that,

not only is a Rule 35 notion to conpel subject to the general
di scovery limtations set forth in Rules 26(b) and 30(b), but it

al so contains both an "in controversy" and a "good cause"
restriction. In other words, the party seeking to conpel the
exam nation nust show that the subject matter of the proposed
exam nation is in controversy in the pending | awsuit and that
good cause exists for the exam

The "in controversy" and "good cause" requirenments "are not
met by nere conclusory allegations of the pleadings - nor by nere
rel evance to the case - but require an affirmati ve show ng by the
novant that each condition as to which the exam nation i s sought

is really and genuinely in controversy and that good cause exists

for ordering each particular exam nation. Schlagenhauf, 379 U S
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at 118. Accordingly, Rule 35 "requires discrimnating
application by the trial judge, who nust decide, as an initial
matter in every case, whether the party requesting a nental

exam nation ... has adequately denonstrated the exi stence of the
Rule’s requirenents of ‘in controversy’ and ‘good cause,’ which
requirenents ... are necessarily related.” 1d. at 118-19

(citation omtted). See also Large v. Qur lLady of Mercy Medical

Center, No. 94 Cv. 5986 (JC&K)(THK), 1998 W. 65995, *6 (S.D.N.Y.
1998) (good cause usually exists where party has placed nental

condition in controversy); Duncan v. Upjohn Co., 155 F.R D. 23,

25 (D. Conn. 1994) ("By claimng ongoing psychiatric harm cause
by the negligence of the defendant, therefore, the plaintiff has
pl aced his nmental state in controversy, which in turn constitutes
good cause for ordering a psychiatric examnation...").

To make the necessary show ng, the noving party need not
prove its case on the nerits. See id. at 119. Nor is an
evidentiary hearing necessarily required. See id. In nost
cases, the showing may be made by way of affidavit, or other
usual nmethods short of a hearing. See id. There will even be
situations "where the pleadings alone are sufficient to neet
these requirenents.” 1d. The decision as to whether such
show ng was nmade, and thus that an exam nation is warranted,
ultimately lies in the sound discretion of the trial court. See,

e.qg., Stinchonb v. United States, 132 F.R D. 29, 30 (E. D. Pa.

1990) .



Nuner ous courts have consi dered whet her defendants in civil
rights cases are entitled to conduct nental exam nations of
plaintiffs who, to sonme extent, have put their nental health in

controversy. See Bridges v. Eastman Kodak Co., 850 F. Supp. 216,

221-22 (S.D.N. Y. 1994) (and cases cited within). "Wiile there
seens to be no hard and fast rule that can explain these
different results, nost cases where nental exam nations have been
al | oned have either involved a separate tort claimfor enotiona
distress ... or an allegation of ongoing severe nental injury..."

Id. at 222. See also Duncan v. Upjohn, 155 F.R D. 23, 25 (D

Conn. 1994) ("Since plaintiff clains that he suffers ongoi ng
psychiatric harm the plaintiff has placed his psychiatric state

in controversy"); Hodges v. Keane, 145 F.R D. 332, 334 (S.D.N. Y.

1993) (where Judge Sot omayor, before being elevated to the Second
Circuit, held that "[h]ad plaintiff elected to assert the
exi stence of an ongoing nental illness resulting from defendants’
acts or om ssions, defendants woul d undoubtedly be entitled to an
order under Rule 35(a) allow ng themto conduct a psychiatric
eval uation to determ ne the exi stence of such a condition")
(citation omtted).

Per haps the nobst extensive review of the case lawin this
area was undertaken by Mgi strate Judge Aaron in Turner V.

| nperial Stores, 161 F.R D. 89 (S.D. Cal. 1995).! The Turner

1 At | east one court has noted the "significant weight"
given to this decision as it has been cited by, inter alia,
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court concluded from such review that courts will generally order
plaintiffs to undergo nental exam nations where the cases
involve, in addition to a claimof enotional distress, one or
nore of the foll ow ng:

1) a cause of action for intentional or negligent
infliction of enotional distress; 2) an allegation of a
specific mental or psychiatric injury or disorder; 3) a
cl ai m of unusually severe enotional distress; 4)
plaintiff’s offer of expert testinony to support a

cl ai mof enotional distress; and/or 5) plaintiff’s
concession that his or her nental condition is "in
controversy” wthin the nmeaning of Rule 35(a).

Id. at 95. See also Lahr v. Fulbright & Jaworski, LLP, 164

F.R D 196, 199 (N.D. Tex. 1995) ("although the cases anal yzi ng
[the “in controversy’] requirenment fail to provide a definitive
test for deciding the issue, a distinction between the cases has
energed in favor of an exam nation when a plaintiff has alleged a
separate tort claimfor enotional distress").

In this case, the defendant has submtted an affidavit,

attached to which are, inter alia, the plaintiff’s conplaint and

the plaintiff’s discovery responses. (See Aff. of WlliamM
Sunkel ("Sunkel Aff."), and exhibits attached thereto.) The

def endant argues that these docunents show that the plaintiff has
put her nmental state in controversy and that there exists good
cause for a nental exam nation. The Court agrees.

The plaintiff’s conplaint sounds in four counts. Counts

Wight & MIler, Federal Practice and Procedure. See Houghton v.
M& F Fishing, Inc., 198 F.R D. 666, 668 n.2 (S.D. Cal. 2001).
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One, Two and Three all ege age discrimnation, gender
discrimnation and retaliation, respectively. In each of these
counts, the plaintiff alleges that she "has suffered and w ||
continue to suffer damages, including ... nmental angui sh,

physi cal and enotional distress, humliation and enbarrassnent.™
(Compl ., Count One, | 44; Count Two, § 47; Count Three, { 51.)
Additionally, in Count Four, the plaintiff alleges negligent
infliction of enotional distress as an i ndependent cause of
action, which, though incorporating previous facts, includes
fourteen new paragraphs of facts and is |largely based on a
factual scenario separate and distinct fromthe first three
counts. (See Conpl., Count Four, Y 52-65.)?

The plaintiff has al so expl ai ned, under oath, in response to
the defendant’s interrogatories, that she seeks conpensatory
damages which, in part, are "personal in nature,” and that she
"has suffered harmto her psyche based on the treatnent by the
defendant." (Sunkel Aff., Ex. D, § 2.) The plaintiff further
expl ains that she "suffered nental anguish, humliation,
enbarrassnment and enotional distress.” (ld.) Yet, there are
i ssues of proof. For exanple, the plaintiff admts that she did
not seek treatnent for her alleged nental, enotional and physi cal

distress. (ld., Ex. D, 1 14, 15.) Moreover, in response to the

21nits Answer, the defendant deni ed each of the
plaintiff's allegations with respect to her claimfor negligent
infliction of enotional distress. (See Sunkel Aff., Ex. B, 1Y
52-65.)



defendant’s requests for docunents concerning the plaintiff’s

all egations that she has suffered "nental anguish, physical and
enotional distress, humliation and enbarrassnent,” the plaintiff
obj ected and asserted that such information is "protected by
statutory privilege." (1d., Ex. F, 1 45-46.)

The Court believes that, under the facts and circunstances
of this case, a nental examnation is warranted. First, the
plaintiff has alleged a separate and i ndependent cause of action
for negligent infliction of enotional distress based |argely on
factual allegations that are distinct fromthe discrimnation and
retaliation clains. The existence of such cause of action, in
which the plaintiff clains past and continuing nental anguish and
enotional distress, has placed the plaintiff’s nental state "in
controversy” wthin the neaning of Rule 35(a). C., e.q.,

Turner, 161 F.R D. at 95; Lahr, 164 F.R D. at 199; Bridges, 850
F. Supp. at 221-22. The plaintiff’s discovery responses only
support that concl usion.

Second, the plaintiff alleges, in the operative conplaint in
this action, that she "continue[s] to suffer ... nental angui sh,
physi cal and enotional distress, humliation and enbarrassnent.™
(E.q., Conpl., Count One, Y 44.) This claimof ongoing nental
injury also places the plaintiff’s nental state "in controversy."

Cf., e.qg., Hodges, 145 F.R D. at 334 (Sotonmayor, J.). The

plaintiff’s discovery responses support this conclusion as well.
I n opposing the defendant’s notion to conpel, the plaintiff
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relies on several cases, purportedly for the proposition that a
defendant is not entitled to a nmental exam nation if the
plaintiff asserts only "garden-variety" nental distress clains,

or if the plaintiff has not alleged "severe" distress. (See,

e.qg., Opp. at pp. 5-6.) However, as the defendant correctly

poi nts out (see Reply Mem at p. 1), nost of the cases relied on
by the plaintiff specifically recognize the distinction between a
pl eadi ng containing "boilerplate allegations” and a conpl ai nt
that includes a separate and i ndependent enotional distress

claim See Bridges, 850 F. Supp. at 220, 222; Ricks, 198 F.R D

at 648-49; O Quinn v. New York University Medical Center, 163

F.RD. 226, 228 (S.D.N. Y. 1995); Curtis v. Express, Inc., 868 F

Supp. 467, 468 (N.D.N. Y. 1994). The Court has anal yzed the cases
cited by the plaintiff and finds them distinguishable on the
facts or unconvincing when viewed in light of the plaintiff’s
actual allegations in this case. Wether the plaintiff believes
she has alleged on a "garden-variety” claimor whether the
plaintiff used the word "severe" are not significant. The
plaintiff has alleged ongoing nental injury in every count and a
separate and i ndependent cause of action sounding only in the
infliction of nental angui sh and enotional distress. Thus, the
plaintiff’s nmental state, as affirmatively alleged, is in
controversy.

The plaintiff does draw the Court’s attention to a letter
sent fromthe plaintiff’s counsel to the defendant’s counsel, in
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a good faith attenpt to resol ve discovery disputes, "confirnfing]
that [the plaintiff] do[es] not intend to support any of
plaintiff’s clains with nmedical records[, does] not intend to
call any treating physicians or other care providers and [does]
not intend to offer any expert testinony relative to plaintiff’s
clainms for nmental anguish and/or enotional distress.”" (Opp., EX.
B.) By doing so, the plaintiff apparently attenpts show that, to
the extent the plaintiff’s nmental state was placed in controversy
by the pleadings, it is no |longer actually in controversy. The
plaintiff’s general idea has sone support in the case law. Cf.
Ricks, 198 F.R D. at 650 (denying a nental exam because the
plaintiff admtted in her nmenorandumin opposition that she did
not seek to introduce expert psychiatric evidence, thus
constituting a waiver sufficient to renove the plaintiff’s nenta
state fromthe "controversy").

The Ri cks case is distinguishable in several inportant
respects, however. First, the plaintiff did not assert a
specific cause of action for infliction of enotional distress.
See id. In fact, the Ricks court specifically noted that the
"Fox standard"® it was followi ng would potentially be

inconsistent wwth the Suprene Court’s decision in Schlagenhauf if

the plaintiff’s nmental state were actually "an el enent of the

claim" as it is with enotional distress causes of action. See

3 See Fox v. Gates Corp., 179 F.R D. 303, 307 (D. Colo.
1998) (relying, inter alia, on Turner, 161 F.R D. at 95).
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Ricks, 198 F.R D. at 649 n.1. Because the plaintiff had only
mentioned nental injury as a partial conponent of her alleged
damages, the court was willing to find a waiver (subject to a
notion for reconsideration) fromstatenents nade within the
menor andum i n opposition. See id. at 650.

In this case, however, the plaintiff has asserted a separate
and i ndependent cause of action for infliction of enotional
di stress. Because the Court is not willing to find a waiver of
an entire count based sinply on the plaintiff’s counsel’s
statenents in a letter to the defendant (and repeated in the
menmor andum i n opposition), the Court will not hypothesize about
the extent to which such statenents woul d constitute a sufficient
wai ver of the allegations of continuing nental injury in the
first three counts. |If the plaintiff wishes to renove her nenta
state fromcontroversy, she nay seek | eave to anend the conpl aint
to renove such allegations. As this case now exists, the Court
finds that, as a factual matter, the plaintiff’s nental state was
pl aced "in controversy" by the pleadings and no wai ver sufficient
to renove the controversy has occurred.

The Court also finds that good cause exists for a nental
exam nation of the plaintiff. First, the plaintiff’s nental
state is in controversy, and the "in controversy" and "good

cause" requirenents are "necessarily related.” Schlagenhauf, 379

US at 118-19. See al so Large, 1998 W. 65995 at *6. Mor e

inportantly, it is not clear to what extent the plaintiff plans
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to submt evidence on, and seek damages for, the envotiona
distress alleged in the conplaint. The plaintiff agreed not to
seek to admt nedical records or physician testinony, but it is
not clear whether the plaintiff agrees to abandon all aspects of
both the envotional distress count and the damages for nental
angui sh on the remaining counts. Although a nental exam nation
is a potentially invasive procedure, "[t]he plaintiff’s right to
avoid the invasion ... nust be bal anced agai nst defendant’s right

to a fair trial." Curtis v. Express, Inc., 868 F. Supp. 467, 469

(N.D.N. Y. 1994) (citing Lowe v. Phil adel phia Newspapers, Inc.,

101 F.R D. 296, 298 (E.D. Pa. 1983). Indeed, this court has
noted in the past that "one purpose in granting a request for a
psychi atric exam nation pursuant to Rule 35 is to ‘preserve[] the
equal footing of the parties to evaluate the plaintiff’s nental
state...’" Duncan, 155 F.R D. at 25 (citation omtted).

The defendant clainms that "a professional examnation is
critical to [its] ability to evaluate [the plaintiff’s] nenta
state and properly assess the injuries alleged in Count Four of
the conplaint” and her clains for damages. (Mdt. Conpel. Mental
Exam at p. 4.) Unless and until the plaintiff conclusively
wai ves all rights to assert clains of enotional distress or
ment al angui sh, or anmends the conplaint to nake such wai ver
clear, the Court agrees wth the defendant that good cause for a
ment al exam nation exists, and therefore grants the notion to
conpel .
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The defendant has not, however, provided the Court with
sufficient information for the Court to "specify the tine, place,
manner, conditions, and scope of the exam nation and the person
or persons by whomit is to be nade,"” as Rule 35 requires.
Consequently, the parties shall confer and attenpt to agree upon
a proposed exam nation schedul e and subjects of inquiry. |If the
parties can agree, they are to submt a proposed order to the
Court for approval wthin fifteen (15) days of the docketing of
this ruling. |If not, they are to file separate proposed orders
with the Court within fifteen (15) days of the docketing of this

ruling.

12



CONCLUSI ON

As di scussed above, Defendant’s Mdtion to Conpel Mental
Exam nation [Doc. # 15] is GRANTED. This is not a reconmmended
ruling. This is a discovery ruling and order which is revi ewable
pursuant to the "clearly erroneous" statutory standard of review.
28 U.S.C. 8 636 (b)(1)(A); Fed. R Cv. P. 6(a), 6(e) and 72(a);
and Rule 2 of the Local Rules for United States Magistrate
Judges. As such, it is an order of the Court unless reversed or

nmodi fied by the district judge upon notion tinely nade.

SO ORDERED at Bridgeport this __ day of October 2001

HCOLLY B. FI TZSI MMONS
UNI TED STATES MAG STRATE JUDGE
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