UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

ALBERT GALLO,
Pl aintiff,

V. : 3: 97CV2102( AVO)

EATON CORPORATI ON
Def endant .

RULI NG ON THE DEFENDANT' S MOTI ON FOR SUMVARY JUDGVENT

The plaintiff, Al bert Gallo, has brought this action for
damages and injunctive relief against the defendant, Eaton
Corporation (“Eaton”) pursuant to the Americans with Disabilities
Act (“ADA’), 42 U.S.C. 8 12101 et. seq., and common | aw tenets
concerning breach of contract, defamation, and w ongf ul
di scharge/denotion in violation of public policy. Eaton brings
the within notion pursuant to Rule 56 of the Federal Rules of
Civil Procedure, arguing that there are no genuine issues of
material fact, and that it is entitled to judgnent as a matter of
law with respect to portions of counts one and two, and counts
two through six in their entirety.

The issues presented are whether: 1) Gllo has provided
enough evidence to show a continuing violation, thereby excusing
his failure to file a tinmely charge of discrimnation under the
ADA' s 300 day statute of limtations; 2) Gallo has produced
evi dence of a causal connection between his protected activity
and his termnation so as to satisfy his prima facie case with
respect to his retaliation count; 3) Gallo has raised a genui ne

issue of material fact regarding Eaton’s wongful discharge of



himin violation of the public policy enbodied in the Mjor
Frauds Act, 18 U. S.C. § 1031; 4) Connecticut |aw recogni zes a
cause of action for wongful dempotion in violation of public
policy; 5) Gallo has raised a genuine issue of material fact as
to whether: (a) Eaton defanmed himby circulating a disciplinary
letter to upper |evel managenent and, if it did, (b) whether its
conduct was privileged; 6) Eaton’ s enpl oyee manual established an
inplied contract; and 7) Gallo has rai sed a genui ne issue of
material fact regarding his failure to mtigate his damages
followng his layoff in 1998.

As set forth in nore detail below, the court concludes that:
1) Gallo’'s failure to acconmpdate action is tine-barred as he has
not set forth facts sufficient to establish a continuing
violation; 2) Gllo has not produced sufficient evidence of a
causal connection between his protected activity and his
termnation so as to satisfy his prima facie case of retaliation;
3) Gallo has raised a genuine issue of material fact concerning
Eaton’s wongful term nation of his enploynent in violation of
the public policy enbodied in the Major Frauds Act; 4) the
Connecti cut Suprenme Court woul d not recognize the tort of
wrongful denpotion in violation of public policy; 5 @Gllo has
rai sed a genuine issue of material fact that precludes summary
judgnent as to his defamation action; 6) Eaton’ s enpl oyee manual

did not establish an inplied contract because Eaton effectively



di sclaimed any intention on its part to alter its at-wll

enpl oynment relationship wwth Gallo; and 7) Gallo has raised a
genui ne issue of material fact regarding his failure to mtigate
hi s damages followi ng his layoff in Novenber 1998.

Wth respect to the allegations of direct discrimnation
contained in count one of Gall o’ s anended conplaint, the court
directs the parties to the acconpanying order granting in part
and denying in part Gallo’ s notion for clarification [docunent
62]. In light of that order, the court denies Eaton’'s notion for
summary judgnent as to the allegations of direct discrimnation
contained in count one, wthout prejudice to its refiling on or
before January 5, 2001.

Accordingly, Eaton’s notion for sumrary judgnent (docunent
no. 58) is GRANTED as to counts four and six and DENIED as to
counts three and five. To the extent that count one alleges an
ADA vi ol ation predicated on Eaton’s failure to accommodat e,
Eaton’s notion is GRANTED. To the extent that count two all eges
retaliation based on Gallo’'s filing of a charge of
di scrimnation, Eaton’s notion is GRANTED

FACTS

Exam nation of the conplaint, affidavits, pleadings,

exhibits, supplenental materials, and Rule 9(c) statenments

di scl oses the follow ng undi sputed nmaterial facts:



The Parties

The plaintiff, Albert Gallo, is a resident of Connecticut.
The defendant, Eaton, is an Chio corporation that maintains a
pl ant in Danbury, Connecticut. Eaton is a |eading supplier of
hi gh performance, high technol ogy instrunentation and control
equi pnent to the United States Navy. Because Eaton provides
products and services to the federal governnment, the |aw requires
that it conply with governnent contracting regulations. Eaton
must take all necessary steps to assure that its enpl oyees adhere
to certain cost-charging practices because it frequently
under goes governnent audits. |If Eaton is found to have
i nproperly charged the governnent in connection with one of its
contracts, it subjects itself to serious penalties.

Eat on enployed Gallo from 1977 until Novenber 27, 1998. At
various tinmes since he began working for the conpany, Gallo has
suffered from and been treated for, depression.

In 1989, Eaton pronoted Gallo to the position of manager of
contracts for Eaton’s Danbury plant. In that position, he was a
menber of the plant’s upper-I|evel nmanagenent who reported
directly to the plant nmanager, one Kevin Cumm ngs. @Gllo was
responsi ble for “the estimating system proposal system quoting
system and for how the plant maintained correspondence during
the termof a contract.” The primary function of his job was to

“manage all contract adm nistration functions and provide



coordination for activities necessary to satisfy custoner
purchase orders/contract requirenents in line with the
achi evenent of sales and financial goals[, and to] [p]erform
mar keting efforts to enhance market share with existing custoners
and devel op additional ones.”
Gl l 0o’ s January 1994 Performance Review w th Cunm ngs

In January 1994, during his performance review for the year
1993, Gllo provided Cumm ngs with a two-page statenent outlining
Gall o’ s dissatisfaction wth, anong other things, Cumm ngs’
managenent and Gallo’s own job performance. In that statenent,
Gall o made the foll ow ng pronouncenent: “1 have had a probl em
with depression for several years, but lately it has been worse
to the point that | have been on nedication for the |ast few
months.” The statenent went on: “lI’mhaving a difficult time
dealing with ny life and at tinmes it is very hard to maintain the
appearance of a functioning person.” During the eval uation,
Gall o requested that Cumm ngs include the statenent in Gallo’ s
personnel file, but Cumm ngs advised hi magainst it because the
statenent gave “a very negative presentation of [Gllo], which
coul d be possibly held against himif he applied for another
position.”

From January 1994 to July 18, 1996, Gallo continually
“pushed” for the creation of two new positions, a program nmanager

and a sal es manager, which he believed woul d have accomodat ed



his depression. During this tinme, however, Gallo did not tie

t hese requests to his depression because he felt, based on

Cumm ngs’ statenent, that any attenpt to seek an accompdati on
woul d adversely affect his career. From 1994 to July 18, 1996,
in response to these requests, Cumm ngs submtted to Eaton
“strategic plans for the plant that included a request for

$100, 000 for a sal es nanager position[,] [however,] [t]his
request was never granted by senior Eaton managenent . . . until
1996.” Cumm ngs al so refused to create a program nmanager
position to help control the Class 32 |ine because he “believed
that Gall o was the best person to head up the efforts to |aunch
[that [ine].”

The Investigation of the Danbury Plant’s Cost-Charging Practices
Novenmber 1994 -- July 1996

I n Novenber 1994, Eaton naned one Edward Bartlett as its
manager of nucl ear operations. |In that position, Bartlett becane
responsi ble for all Navy nucl ear operations in both M| waukee,
wher e Eat on mai ntai ned anot her plant, and Danbury, where Gallo
wor ked.

I n Novenber 1995, Bartlett suggested that Gallo neet with
one David Wodward, the manager of contracts in M| waukee.
Bartlett expected that Wodward and Gall o woul d work together to
“revi ew common practices between the M I waukee and Danbury plants
and determ ne which different practices could be inported from

one plant to the other.” Wen Gllo and Wodward finally net



that nonth, they engaged in a “broad conversation regarding bid
and proposal (B&P) costs and research and devel opnent (R&D)
costs.”! During their conversation, Wodward inquired as to how
Gall o kept B&P and R&D charges at Danbury so | ow, as a percentage
of Danbury’s overhead. The parties differ as to how Gallo
responded to Whodward’s query. Eaton maintains that Gallo told
Wodward that the Danbury plant charged B& and R&D costs to
contracts. Gallo contends that he never told Wodward that the
Danbury plant inproperly charged such costs.

Shortly after that neeting, Wodward rel ayed the substance
of their conversation to Bartlett, who testified that Gallo’ s
expl anation for inproper cost-charging sounded inappropriate
“because anyone who puts charges in the wong classification may
be commtting m scharging which is a federal crinme when conmtted
on government contracts.” Bartlett ultimately contacted Eaton’s
i n-house counsel for governnent contracts, Robert Pohto.
“Eaton’s practice is to conduct a thorough investigation whenever
sonmeone nmakes an allegation involving illegal or potentially
illegal activity.”

In February 1996, as a result of Wodward’'s and Bartlett’s

Novenber 1995 di scussi on, Eaton began an investigation into the

B&P costs are costs that Eaton would incur in preparing,
subm tting, and supporting bids and proposals on potenti al
governnent or non-government contracts. R&D costs are those that
“are not sponsored by or required in performance of a contract
and that pertain to basic research, applied research, devel opnent
of specific requirenents, and other concept fornulation studies.”
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Danbury plant’s billing practices as allegedly represented by
Gall o. Eaton conducted the investigation using its own internal
audi tors who worked under one Frederic Levy, an attorney fromthe
Washi ngton D.C. firmof MKenna & Cuneo, and a specialist in the
| aw control ling governnent contracting. “During the course of
this investigation, Levy and the auditors interviewed Gall o,
ot her seni or managers, and various enpl oyees at the [ Danbury]
plant.” The investigation reveal ed that sone engi neers had
charged | abor tine to B&P when they should have charged that tine
to a contract. Eaton maintains that this practice constituted a
cost-charging violation

One exanple of this inproper charging occurred as foll ows:
An Eaton supervisor, Bob Rossanondo, noticed that an engi neer
wor ki ng under him N ck G aziano, had charged | abor tinme to a B&P
nunber when he shoul d have charged that tinme to a contract
nunber. Rossanondo instructed G aziano to obtain the proper
charge nunber from Gllo. Gallo obliged. The parties are in
di spute regarding whether Gallo was ultimately responsi ble for
ensuring that an engineer |ike G aziano charged the proper B&P,
R&D, or contract nunmber. Gallo maintains that his only
obligation was to provide Gaziano wth the correct nunber when a
m st ake was brought to Gallo’s attention. He asserts that he was
not responsible for ensuring that all of Gaziano’ s previous

charges were correct. Gallo insists that conpany policy required



that Graziano’ s supervisor review these charges. Eaton, on the
ot her hand, maintains that Gallo should have confirnmed that al
of Graziano’s earlier charges on that project were accurate and
that his failure to do so was a violation of conpany policy.

Anot her exanpl e of an all eged cost-charging violation
occurred when certain displays that Eaton purchased for a bid and
proposal, and charged to a B&P nunber, ended up in actual
hardware sold to a customer as part of a contract. Evidently,
soneone at Eaton shoul d have transferred the cost of those
di splays fromthe B& nunber to the contract nunber. As of the
time of the audit, however, no one had transferred the costs
associated wth these displays. Gallo and Cunm ngs approached an
Eat on accountant and requested that he performthe required
anal ysis and track down the costs. Both Gallo and Eaton
acknow edge that these costs needed to be transferred, but Gllo
mai ntains that the failure to transfer the costs was not i nproper
until the costs were ultimately charged to the governnent. To
the contrary, Eaton insists that this failure to transfer
constituted an i nproper charging practice and a violation of
conpany policy.

On June 12, 1996, Levy presented the findings of his
investigation in a docunent entitled “Report of Investigation of
Cost Charges at the Pressure Sensors Division of Eaton

Corporation in Bethel, Connecticut” (Levy Report). The Levy



Report charged Gall o with nonfeasance in connection with his
failure to follow up on cost-charging irregularities at Danbury,

stating that:

[t] hese i nproper charges . . . do not appear to have
stemmed from any deliberate effort to overcharge the
governnment or for other illicit purposes. Rat her ,

they were the result of a conbination of new proposal
practices stemm ng from|[Eaton' s] efforts to sell off-
the shelf itens, indifference to appropriate charging
practices, and | ack of understandi ng of conpl ex
techni cal charging issues.
In the final paragraph of the report, Levy concluded that
“['i]ronically, the person principally responsible for these
m scharges was Al Gl l o, the sane person who nmade the allegations
which triggered the review.” At | east three upper nanagers at
Eaton reviewed the Levy Report. After consulting with counsel,
t hese managers deci ded that Eaton should discipline Gallo,
Cumm ngs, and the Danbury plant controller. Accordingly, Eaton
denmoted Gall o and Cumm ngs, and the plant controller chose to
resign.
Eat on’ s Enpl oyee Manual
Prior to July 18, 1996, Gallo received and “fli p[ ped]

t hrough” Eaton’s Benefits and Policies Manual .2 “[When updates

2 The parties do not dispute that Gallo received the
manual , but neither one expressly states when he received it.
For Gallo to maintain his cause of action for breach of an
inplied contract based on the | anguage contained in the manual,
he nust have received it before his denotion on July 18, 1996.
For the purposes of the notion, the court presunes that he
received it prior to the date of his denotion
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cane, [Gllo] would put the updates in and just try to get the
flavor of what the update did[.]” Under the heading Term nation,
t he manual provides:

You nmust understand that your enploynent is for no

definite period of tinme and that just as you may

term nate your enploynent at any tinme w thout notice or

cause, so too may [Eaton] termnate or nodify the

relationship at any tinme w thout notice or cause.

In no fashion does this handbook or anything el se

presented to you in witten or verbal formserve as a

guarantee of future enploynent with the [Eaton].

Under the section of the manual entitled D sciplinary
Process, the manual |ists various types of conduct which would
“force [Eaton] to take disciplinary action up to and including
di scharge.” This section expressly states that the |isted
conduct “is not exhaustive, but nerely representative.” The
section goes on to provide that the types of conduct listed “are
not the only grounds for discharge and [that] this handbook does

not create a contractual relationship.”
The July 18, 1996 Disciplinary Letter

On July 18, 1996, Bartlett sent Gallo a disciplinary letter,
which infornmed Gallo of his denotion and the reasons supporting
it. The letter provides, in pertinent part, as foll ows:

As a result of [Eaton’s] investigation, it was
determ ned that you participated in certain cost
charging practices contrary to [Eaton’s] policy. These
activities included providing inaccurate tine charges
to certain enpl oyees working on prograns for which you
had adm nistrative responsibility, inproperly charging
material costs, and failing to take appropriate
corrective actions when you becane aware of inaccurate

11



cost charging. This conduct is a serious breach of
[ Eaton’ s] policy.

Eaton dissemnated this letter only to “those with a legitimte
busi ness need to know.]” This group of individuals may have
i ncl uded upper | evel nmanagers at Eaton.

The parties dispute whether sone or all of the infractions
di scussed in the letter are true. Eaton maintains that Gallo had
failed to take “corrective action” when he becanme aware of
i naccurate cost charging. Gallo, however, maintains that it was
not his responsibility to take such corrective action at al
times. Cunmngs, Gllo's supervisor, indicated that he “would
not have regarded it as being [Gall o’ s] responsibility to follow
up on [an engineer’s inproper charges] to make sure [the
engi neer] change[d] other tinme sheets.” Also, Bartlett, who
authored the disciplinary letter, has testified that “[Gllo] was
not responsible [for] reviewing] the individual tinme sheets in
t he engi neering departnent.”

The parties also dispute whether Gall o “provid[ed]
i naccurate tine charges to certain enployees working on prograns
for which [he] had adm nistrative responsibility[.]” Eaton
mai ntains that, with regard to one specific Navy project, Gllo
erroneously told engineers to charge a B& nunber when he shoul d
have instructed themto charge a contract nunber. @Gll o,
however, insists that his nmethod of charging the specific costs

to B&P when he did was appropriate. Levy, who issued the report,

12



acknow edged during his deposition that Gall o’ s chargi ng such
pre-contract work to B&P woul d have been correct even if Gllo
had taken out a contract nunber on the project. Levy also
conceded that he did not know whether it was before or after
Gall o took out the contract nunber that Gallo had told the
engi neers to charge their |abor to B&P.

Gall o' s Tenure at Eaton Following H's Denption -- July 1996 to
Novenber 1998

On Septenber 23, 1996, two nonths after receiving his
disciplinary letter, Gallo becane a “program manager in charge of
internal transfer work.” In that position, his supervisor was
one Paul Messier.

On Cctober 31, 1996, Gallo filed a charge of discrimnation
(Charge No. 1) against Eaton with the Equal Enpl oynment
Qpportunity Conmm ssion (“EECC’), alleging that Eaton had
di scrimnated against himby, inter alia, failing to accommodate
hi m and denoting hi m because of his disability.

On Decenber 12, 1996, Gallo nomi nated hinself for the
position of program manager of the Class 32 line.

On Decenber 19, 1996, Eaton infornmed Gallo that it could not
consider his self-nomnation because Eaton’s enpl oyee manual
required an enployee to “function in a newWy acquired position
for a mnimum of [six] nonths before becomng eligible to self
nom nate for a new position[.]” On Decenber 19, 1996, Gall o had

not been in his then present position for six nonths. |In

13



addition, Bartlett wanted to hire an individual wth an MBA who
“understood marketing in a different environnent, . . . could do
mar ket research, [and] prepare a business plan[.]”

On February 1, 1997, Gllo took a nedical |eave.

On August 4, 1997, six nonths later, Gallo returned fromhis
medi cal | eave. Before returning, however, he did not call anyone
at Eaton to discuss what job he would take upon his return. Wen
he did report back to work on that day, Eaton assigned himto be
a program manager in the nuclear controls |ine.

On Cctober 3, 1997, Gallo filed the instant | awsuit
alleging, inter alia, that Eaton had viol ated the ADA

| n Decenber 1997, Eaton reorgani zed the plant functions and
program rmanager positions so that Gallo and the ot her program
managers in the nuclear controls |ine began reporting directly to
Wodwar d.

In January 1998, the internal structure at Eaton changed
such that Wodward began reporting directly to one Tom O Connel |,
an individual who Eaton hired from outside the conpany as the
di vision’ s sal es and marketing manager.

Gall o’ s Layof f

In early 1998, Wodward and O Connell conducted a study and
projected a 35%to 40% decline in business in its Nuclear Product
line. Gallo disputes this projection. | medi ately after making

this projection, the two determ ned that Eaton needed to |lay off
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one of its four Nuclear Product |ine program managers at the
Danbury plant. After taking recommendations from Wodward and
Bartlett, O Connell chose to lay off Gallo.

I n Septenber 1998, O Connell informed Gallo of his inmm nent
| ayoff.

On Novenber 27, 1998, Eaton officially termnated Gall o’ s
enpl oynent .

Since Gallo’'s layoff on Novenber 27, 1998, “[he] has not
| ooked for enploynent . . . at all.” He has, however, “gradually
[built] up a conputer business as his anxiety and depression
allow.” This business entails web site devel opnent.

On June 23, 1999, Gallo filed a second charge of
discrimnation with the EECC (Charge No. 2), asserting that Eaton
had terminated himin retaliation for filing the instant |awsuit
in OQctober 1997 and his earlier Charge No. 1 in QOctober 1996.

On July 2, 1999, Gallo received a right to sue letter from
t he EEQCC regardi ng Charge No. 2.

On Septenber 17, 1999, this court granted Gallo’s notion to
amend his conplaint permtting himto add, anong other things, a
count for retaliatory term nation

On Decenber 26, 1999, Eaton advertised for a senior project
engi neer for the sane programthat Eaton termnated Gallo fromin

November 1998.
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STANDARD
On a notion for summary judgnent, the burden is on the
nmoving party to establish that there are no genui ne issues of
material fact in dispute, and that it is entitled to judgnent as

a matter of law. See Fed. R Cv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 256 (1986). A dispute regarding a

material fact is genuine "'if the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.'"

Aldrich v. Randol ph Cent. Sch. Dist., 963 F.2d 520, 523 (2d

Cr.), cert. denied, 506 U S. 965 (1992) (quoting Anderson, 477

U S at 248). The court resolves "all anbiguities and draw s]

all inferences in favor of the nonnoving party in order to
determ ne how a reasonable jury would decide.” Aldrich, 963 F.2d
at 523. Thus, "[o]nly when reasonable mnds could not differ as
to the inport of the evidence is sunmary judgnment proper."

Bryant v. Mffucci, 923 F.2d 979, 982 (2d Cr.), cert. denied,

502 U. S. 849 (1991).
DI SCUSSI ON
Count One -- Failure to Reasonably Accommobdat e
Eaton first argues that Gallo’ s failure to accommodat e
action under the ADA is untinely and therefore barred.
Specifically, Eaton asserts that Gallo bases his failure to
accommodat e count on “a single conversation in January 1994 where

[Gall o] told Cunm ngs, his supervisor, of his depression and its

16



purported inpact on his job performance.” Eaton contends that
nmore than 300 days passed between the tine of that conversation
and the date on which Gallo filed Charge No. 1, Cctober 31, 1996.
Gall o responds that the 300 day filing requirenent “was extended
by the ongoing nature of the discrimnation against [hin].”

An enpl oyee conpl ai ning of an ADA violation nmust file a
charge of discrimnation with a state agency within 300 days of

the alleged discrimnatory conduct. Harris v. Cty of New York,

186 F.3d 243, 247 (2d Cr. 1999); see also 42 U.S.C. § 12117(a).
“When a plaintiff experiences a continuous practice and policy of
di scri m nation, however, the commencenent of the statute of
[imtations period may be del ayed until the last discrimnatory

act in furtherance of it.” Cornwell v. Robinson, 23 F.3d 694,

703 (2d Gir. 1994) (internal quotation marks omtted).
Specifically, where a continuing violation is shown, a court “may
consider all relevant actions allegedly taken pursuant to the
enpl oyer’s discrimnatory policy or practice, including those

that would otherwi se be tine barred.” Van Zant v. KLM Roya

Dutch Airlines, 80 F.3d 708, 713 (2d Cr. 1996) (i nternal

citations omtted). The second circuit has held that the
continuing violation exception applies where:

there is evidence of an ongoing discrimnatory policy
or practice, such as the use of discrimnatory
seniority lists or enploynent tests. Although discrete
incidents of discrimnation that are not the result of
a discrimnatory policy or practice will not ordinarily
anount to a continuing violation, “where specific and

17



related instances of discrimnation are permtted by
t he enpl oyer to continue unrenedied for so long as to
anpunt to a discrimnatory policy or practice” a
continuing violation my be shown.

Van Zant v. KLM Royal Dutch Airlines, 80 F.3d at 713. (internal

citations omtted).

In determ ning whether “specific and rel ated i nstances of
di scrimnation” amount to a discrimnatory policy for the
pur poses of the continuing violation exception, the second
circuit has observed that “nultiple incidents of discrimnation,
even simlar ones, that are not the result of a discrimnatory
policy or nechani sm do not anpbunt to a continuing violation.”

Lanbert v. Genesee Hosp., 10 F.3d 46, 53 (2d Cr. 1993); see also

Harris v. Gty of New York, 186 F.3d 243, 250 (2d G r. 1999)

(“continuing violation cannot be established nerely because the
claimant continues to feel the effects of a tinme-barred

di scrimnatory act”).?

2 1n light of this adnoni shnent, courts have consistently
found, even at the summary judgnent stage, that discrete
di scrimnatory acts, including repeated failures to pronote and
mul ti pl e denotions, do not constitute a continuing violation.
See Lightfoot v. Union Carbide Corp., 110 F.3d 898, 907 (2d Cr.
1997) (repeated denotions and deni als of pay grade increases do
not anount to continuing violation); Meckenberg v. New York City
Of-Track Betting, 42 F. Supp. 2d 359, 372 (S.D.N. Y. 1999)
(multiple instances of failure to pronote did not satisfy
“continuing violation” exception at sunmary judgnent stage);
Ni cholas v. Nynex, Inc., 974 F. Supp. 261, 268-69 (S.D.N Y. 1997)
(repeated failures to pronote failed to qualify under continuing
vi ol ati on exception); Sunshine v. Long Island Univ., 862 F. Supp.
26, 29 (E.D.N. Y. 1994) (“to qualify as a series of related acts,
the events . . . nust not be isolated and sporadi c out breaks of
di scrimnation, but a dogged pattern[]”)

18



Here, the record does not warrant the application of the
continuing violation exception. Gallo bases his failure to
accommodat e claimon his conversation with Cunm ngs in January
31, 1994.4 To satisfy the 300 day filing requirenent, then, the
law required Gallo to file his charge by Novenber Novenber 27
1994, at the latest. Gallo has not alleged facts supporting a
formal discrimnatory policy or practice at Eaton, such as

enpl oynent tests or seniority lists. See Van Zant v. KLM Royal

Dutch Airlines, 80 F.3d at 713. Simlarly, he cannot point to

“specific and related instances of discrimnation” that Eaton
all owed to “continue unrenedi ed” which would justify a reasonabl e
trier of fact in finding that such a policy or practice existed

at the conmpany. See Van Zant v. KLM Royal Dutch Airlines, 80

F.3d at 713. Instead, Gallo has vaguely asserted that “[wlhile
not relating themto his depression, in the period from 1994 .
until July 18, 1996 . . . [he] continually pushed for the
creation of two new positions which he believed woul d have
accomodat ed his depression.” This vague assertion will not

defeat Eaton’s notion for summary judgnent. See Lightfoot v.

Uni on Carbide Corp., 110 F.3d 898, 907 (2d Cir. 1997) (“Al though

the nmere allegation of the existence of [a discrimnatory policy

or practice] would be sufficient to withstand a chall enge for

* For the purposes of this notion only, the Court will
presunme that Gallo’s conversation with Cumm ngs took place on
January 31, 1994, as this is the date on which Gallo signed his
performance eval uation
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failure to state a claim sonething nore is required to avoid
summary judgnent[]”). Accordingly, Eaton’s notion for summary
judgnent as to count one is granted, to the extent that it
alleges a failure to reasonably accommbdate in violation of the
ADA.
1. Count Two — Retaliation

Eat on next argues that it is entitled to summary judgnent as
to the retaliation count because Gallo has not satisfied his
prima facie case and because he has failed to show pretext.
Specifically, Eaton asserts that “there is no causal |ink between
Gallo’s layoff on Novenber 27, 1998 and his filing [ Charge No. 1]
on Cctober 31, 1996 — 25 nonths earlier.” As described in nore
detail below, Gallo responds that “there is nore than enough
evidence . . . to support a causal connection.”

“To establish a prinma facie case of retaliation under the
ADA, a plaintiff must establish that (1) the enpl oyee was engaged
in an activity protected by the ADA, (2) the enpl oyer was aware
of that activity, (3) an enploynent action adverse to the
plaintiff occurred, and (4) there existed a causal connection
between the protected activity and the adverse action.” Wissman

v. Dawn Joy Fashions, Inc., 214 F.3d 224, 234 (2d G r. 2000)

(internal quotation marks omtted). The plaintiff’s burden of

proof at the prima facie stage is “de mnims.” Tonka v. Seiler

Corp., 66 F.3d 1295, 1308 (2d Gr. 1995).
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Wth regard to the fourth elenment, a plaintiff can establish
“[p]roof of a causal connection . . . directly through evidence
of retaliatory aninus directed against [him, or indirectly by
show ng that the protected activity was followed closely by the
discrimnatory treatnment, . . . or through other evidence such as
di sparate treatnment of fell ow enpl oyees who engaged in simlar

conduct.” Richardson v. New York State Dep't of Correctiona

Serv., 180 F.3d 426, 447 (2d Cr. 1999) (internal quotation marks
and citation omtted). “Mere tenporal proximty alone wll not

necessarily satisfy this requirenment.” Rizzo-Puccio v. College

Auxilliary Serv., Inc., 71 F. Supp. 2d 47, 60 (N.D.N. Y. 1999),

aff'd, 216 F.3d 1073 (2d Cir. 2000) (citing Hollander v. Anerican

Cvanam d Co., 895 F.2d 80, 85-86 (2d Cir. 1990)). Sone courts

have held that a substantial tine | apse between an enpl oyee’ s
protected activity and the adverse enploynent action is counter-
evi dence of any causal connection between the two for the

purposes of a retaliation action. See, e.qg., Johnson v.

University of Wsconsin-Eau Claire, 70 F.3d 469, 480 (7th G

1995) (concluding that twenty nonth gap between protected
activity and term nation di scounted evidence of causal
connection).

Gal |l o cannot satisfy his prima facie case because he failed
to show a causal |link. The twenty three nonths between Gall o’ s

filing of Charge No. 1 and the Septenber 1998 notice of his
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i mm nent |ayoff does nothing to help Gallo satisfy this el enment.

Cf. Hollander v. Anerican Cyanamid Co., 895 F.2d 80, 84-85 (2d

Cr. 1990) (affirmng summary judgnent for enployer based on | ack
of causal connection where three nonths separated conpl ai nt and

adverse action). |In fact, under Johnson v. University of

Wsconsin-Eau Caire, the two year | apse works to his

di sadvantage in attenpting to show sone causal connection between
his protected activity and his termnation. Setting aside the
| ack of tenporal proximty, the court concludes that the other
circunstantial evidence to which Gallo refers also fails to
establish a causal I|ink.

First, he argues that after he filed Charge No. 1 in Cctober
31, 1996, the job Eaton assigned him*®“had no official duties
because sonebody el se was doi ng the job adequately.” The
parties, however, do not dispute that Eaton assigned Gallo this
“make work” position when he returned to work on Septenber 23,
1996 — over a nonth before he filed his charge. This chronol ogy

of events belies any retaliatory aninus. Cf. R chardson v. New

York State Dep’t of Correctional Serv., 180 F.3d 426, 447 (2d

Cr. 1999) (causal connection can be shown where “protected

activity was followed closely by the discrimnatory treatnment[]”)
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Second, Gallo points to the fact that in Decenber 1996, he
applied for a program manager position and was turned down.®
Eaton states that it did not hire Gallo because: 1) Bartlett
determ ned that Gall o was not the best candidate; and 2) its
enpl oynent manual requires that an enployee to “function in a
new y acquired position for a m ni num of six nonths before
becom ng eligible to self nomnate for a new position[,]” and
Gall o had not been in his new position that | ong before applying
for the program manager spot. Gallo attenpts to raise a genuine
issue of material fact by “den[ying] that Bartlett thought
[Gall o] was not the best candidate for the job.” This attenpt
suffers fromseveral flaws. First, the parties do not dispute
that the job application stated that an “MBA with [ arketing”
was preferred; nor do the parties dispute that Eaton eventually
hired an individual with an MBA to fill this position. @llo’s
subj ective opinions as to who was nore qualified are insufficient

to show retaliatory aninmus or create a genuine issue of fact.

® In an attenpt to connect his COctober 1996 charge to his

Septenber 1998 termnation, Gallo has pointed to Eaton’ s refusal
to hire himas a program manager in Decenber 1996. A refusal to
hire may serve as the basis for a retaliation action. See Shah
V. New York State Dep’t of Cvil Serv., 168 F.3d 610, 614 (2d
Cr. 1999). @&llo, however, has not alleged that Eaton
retaliated against himby not hiring himinto another program
manager position in Decenber 1996. Instead, he relies on that
failure to hire to establish a causal connection. Gllo has not
provi ded any | egal authority showi ng how this discrete

nondi scrimnatory act (which Gallo does not argue was
discrimnatory by itself) connects Gallo’s charge and his

term nation al nost two years |ater.
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C. Byrnie v. Town of Cromnell Pub. Schs., 73 F. Supp. 2d 204,

212 (D. Conn. 1999) (“disparity in qualifications nust be
overwhel mng to be evidence of pretext[]”). Based on this

undi sput ed evi dence, the court concludes that Gallo has failed to
establish any “retaliatory aninus” on the part of Eaton and
consequently has not shown any causal |ink.

Third, Gallo argues that in August 1997, Eaton assigned him
to a programthat was “w ndi ng down and woul d eventual ly be
termnated.” This fails to establish “retaliatory aninus” for
two reasons. First, Gllo has not cone forward with any evi dence
that this assignment was anything but a normal business deci sion.
Rat her, Gallo asserts that Eaton “knew [the progran] was w ndi ng
down and woul d eventually be termnated.” This statenent,
however, is unsupported by any facts in the record and
constitutes nere specul ation as to what was goi ng through the
m nds of Eaton managenent. Such conjecture does not create a
genui ne issue of material fact. See Fed. R Cv. P. 56(e)
(“affidavits shall be nade on personal knowedge . . . ); see

also Meiri v. Dacon, 759 F.2d 989, 998 (2d G r. 1985) (noting

that “nere incantation of intent or state of mnd” in

di scrim nation cases cannot defeat summary judgnent notion).
Second, Gall o’ s assignnment to this position in August 1997 cane
nore than nine nonths after he filed his charge of discrimnation

in Cctober 1996. Absent any other evidence of retaliatory
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nmotive, nmere tenporal proximty alone is insufficient. Ri zzo-

Puccio v. College Auxilliary Serv., Inc., 71 F. Supp. 2d 47, 60

(N.D.N.Y. 1999). Here, the timng is sinply too renote to show a

causal connection. See Holl ander v. Anerican Cyananmi d Co., 895

F.2d 80, 84-85 (2d G r. 1990) (no causal connection where three
nmont hs separated conpl aint and adverse action).

Finally, Gallo attenpts to establish the causal |ink by
stating that, at the tine Eaton notified himof his layoff in
Septenber 1998, “there was still plenty of work for [hin] to
do[,]” as evidenced by the fact Eaton had advertised for sonmeone
to fill his position one year after his layoff. First, assum ng
this to be true, the fact that Eaton nmade this decision tw years
after Gallo filed Charge No. 1 on Cctober 31, 1996 again

mlitates against finding a causal link. See dark v. New York

Elec. & Gas Corp., 67 F. Supp. 2d 63, 77 (N.D.N. Y. 1999) (no

causal connection where term nation followed EEOCC charge by nine
nmont hs). Second, Gallo cannot dispute the fact that Eaton needed
to lay off a program manager for the particular program on which
he was working. H's opposition brief concedes that the

term nation of the programwas “inevitable.” While he directs
the court to the fact that Eaton advertised for a new senior

project engineer for that programin early Decenber 1999, he

ignores the undisputed fact that Eaton laid himoff as a program

manager, not a project engineer. Finally, even if the jobs were

25



simlar, Eaton’s advertisenent canme nore than three years after
his filing of Charge No. 1 and fifteen nonths after his |ayoff

notice. Wile this evidence may be relevant for the purpose of
showi ng pretext, to get to that point Gallo nmust first satisfy

his prima facie case. See Reeves v. Sanderson Plunbing Prod.,

Inc., 120 S. C. 2097, 2106 (2000) (noting that plaintiff
“[flirst[] . . . nmust establish prima facie case of

di scrimnation” before noving to pretext inquiry). The court
concludes that this relation is too tenuous achieve that purpose.
Because Gall o cannot establish his prima facie case, Eaton’s
nmotion for summary judgnent as to count two is granted, to the
extent that it alleges retaliation based on Gallo’s filing of
Charge No. 1.°

I11. Count Four -- Wongful D scharge in Violation of Public
Pol i cy

Eat on next argues that it is entitled to summary judgnent as
to Gallo’s wongful discharge count because: 1) Gallo failed to
pl ead that “an explicit statutory provision was contravened by
Eaton’s . . . layoff decision[,]” and 2) “even if Gllo

specifically pleaded a clear public policy, the | aw does not

® Eaton’s notion for summary judgment focuses solely on
Gallo's protected activity of filing Charge No. 1 in October
1996. @all o' s anended conpl aint, however, points to both his
Cctober 31, 1996 filing with the agency and his comencenent of
this lawsuit in Decenber 1997. See Anended Conplaint at 16, Y 60
(“Upon information and belief, the defendant term nated the
plaintiff . . . in retaliation for the plaintiff’s filing the
instant lawsuit[.]”).
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recogni ze wongdoers such as [him who commit mal feasance or

nonf easance.” @Gallo responds that: 1) state | aw does not require
a plaintiff to plead the specific statute or regul ation that
constitutes the basis of the public policy claim and 2) even if
Gallo participated in the wongdoing, his participation does not
preclude his bringing a wongful discharge action.

In Sheets v. Teddy's Frosted Foods, Inc., the Connecti cut

Suprene Court “recognized a comon | aw cause of action for
wrongful discharge in situations in which the reason for the

di scharge involved ‘inpropriety. . . derived from sone inportant

violation of public policy.’” Faulkner v. United Technol oqgi es

Corp., 240 Conn. 576, 580-81 (1997) (quoting Sheets v. Teddy’s

Frosted Foods, Inc., 179 Conn. 471, 475 (1980)). In doing so,

the court carved out a narrow exception to the traditional view
that contracts for an indefinite period of tine are term nable at

the will of either party. See Soners v. Cooley Chevrolet Co.,

146 Conn. 627, 629 (1959). The plaintiff in Sheets all eged that
hi s enpl oyer dism ssed himas quality control director because of
his “insistence that [his enployer] conply with the requirenments
of a state statute, the Food, Drug and Cosnetic Act.” Sheets v.

Teddy’s Frosted Foods, Inc., 179 Conn. at 480. Specifically, the

plaintiff had notified his superiors of the conpany’s use of
substandard raw materials in its finished products and

subsequently recomended that it be nore selective in purchasing
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these materials. Sheets v. Teddy's Frosted Foods, Inc., 179

Conn. at 473. The conpany ignored these suggestions and, several
nmonths later, termnated the plaintiff for “unsatisfactory
performance.” 1d. at 473. In making its ruling, the court
observed that soneone in the plaintiff’s position of quality
control director could expose hinself “to the possibility of
crimnal prosecution” under the Food, Drug and Cosnetic Act for
permtting the use of nonconplying materials. [d. The court
ultimately concluded that the plaintiff had stated a cause of
action and noted that “an enpl oyee should not be put to an

el ection whether to risk crimnal sanction or to jeopardize his
continued enploynent.” 1d. at 480.

Simlar to the plaintiff in Sheets, Gallo has cone forward
wi th evidence suggesting that Eaton nmay have been term nated him
for his criticismof the conpany’s practices. Under the Mjor
Frauds Act, 18 U.S.C. 8§ 1031, the conpany’s practices could have
subj ected Eaton and Gallo to liability. Specifically, Gallo
points to the Levy Report, which summarized the auditors’
findings and concluded that “[i]ronically, the person principally
responsi ble for these m scharges was Al Gall o, the sanme person
who made the allegations which triggered the review.” Wile
Eaton finally termnated Gallo twenty-five nonths | ater, Eaton
has not provided any authority suggesting that this delay defeats

a cause of action for wongful discharge. Wether Eaton

28



termnated Gall o based in part on his triggering allegations is a
genui ne issue reserved for the factfinder.

Eat on has al so argued that Gallo’s wongful discharge claim
shoul d be dism ssed due to his failure to cite an explicit
statutory provision that Eaton’s | ayoff decision contravened.

The Connecticut Supreme Court recently stated, however, that

Sheets v. Teddy's Frosted Foods, Inc. did not “inpose[] a

pl eadi ng requirenent on plaintiffs alleging wongful discharge
clainms that such plaintiffs nust plead conclusions of |law in
their conplaints in addition to pleading facts that constitute

their causes of action.” Faulkner v. United Technol ogi es Corp.

240 Conn. 576, 588 (1997). While Gallo did not cite to the Mjor
Frauds Act in his anmended conplaint, he did refer to “federal
regul ations” that require conpanies contracting with the
governnment to “adhere to certain cost-accounting standards[.]”
Hi s conplaint also articulated Eaton’s need to conply with its
“responsibility to maintain adequate cost-accounting standards on
its governnment contracts.” In light of Faul kner, the court
concludes that Gallo has alleged sufficient facts to constitute a
cause of action under Sheets. Accordingly, Eaton’s notion for
summary judgnent as to count four is denied.

V. Count Three -- Wongful Denotion in Violation of Public
Pol i cy

Next, Eaton argues that it is entitled to sumary judgnent

as to the wongful denotion count because “Connecticut |aw does
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not recognize such a claim” Gllo responds that this court
shoul d extend the policy behind the tort of wongful discharge,

enbodi ed in Sheets v. Teddy's Frosted Foods, Inc., to cover

wrongful denotions as well.

To date, the Connecticut Suprene Court has not recognized a
cause of action for wongful dempotion in violation of public
policy. “When confronted with an issue of anbiguous or unsettled
state law, a federal court ‘nust do its best to guess how the
state court of last resort would decide the issue.’”” Sternberg

V. Zuckerman, 821 F. Supp. 841, 844 (D. Conn. 1993) (quoting In

re Brooklyn Navy Yard Asbestos Litig., 971 F.2d 831, 850 (2d G r
1992). Wien making such a determ nation, the federal court is
not bound by decisions of |ower state courts; however, the |aw
requires it to give those decisions “proper regard.” Tyler v.

Bet hl ehem Steel Corp., 958 F.2d 1176, 1190 (2d G r. 1992). *“[I]t

is entirely proper for the federal court to exercise its own
judgnment in interpreting state | aw where neither the state’'s

hi ghest court nor the state’s appellate court has spoken.” See
Sternberg, 821 F. Supp. at 844. As there are no reported
Connecti cut deci sions addressing the issue of wongful denotion
in violation of public policy, this court nust exercise its own
j udgment in determ ning how the Connecticut Suprene Court would

rule on this question.
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G ven the restricted | anguage used in Sheets v. Teddy's

Frosted Foods, Inc., where the tort of wongful discharge was

first adopted, this court concludes that the state’ s hi ghest
court would not extend that cause of action to cover denotions.
The policy behind the wongful discharge exception — that an
enpl oyee should not be forced to choose between subjecting
himself to crimnal sanctions and continuing his enploynent — is

an inportant one, as the Sheets court noted. Sheets v. Teddy's

Frosted Foods, Inc. 179 Conn. at 480. At the sane tine, however,

the court observes that a state trial court has already refused
to extend the policy enunciated in Sheets to instances where an

enpl oyee was all egedly denpted in violation of public policy.

See Jewett v. General Dynamics Corp., 1997 Conn. Super. LEX S
1264, at *4 (May 7, 1997) (refusing to extend Sheets to cover
wrongful denotions). The court is also cognizant of the cautious
| anguage used in Sheets: “W are mndful that the court should
not lightly intervene to inpart the exercise of manageri al

di scretion or fonment unwarranted litigation.” Sheets v. Teddy's

Frosted Foods, Inc., 179 Conn. at 477. Finally, Connecticut

Suprene Court decisions subsequently addressing this exception to
the general rule governing at-will enploynent rel ationships have

been careful to underscore its [imted purpose. See Parsons v.

United Technol ogies Corp., 243 Conn. 66, 79 (1997) (noting that

court’s “adherence to the principle that the public policy
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exception to the general rule allowng unfettered term nati on of
an at-will enploynent relationship is a narrow one”) (enphasi s

added); Morris v. Hartford Courant Co., 200 Conn. 676, 678 (1986)

(stating that issue before court was whether plaintiff’'s cause of
action fit wwthin the “narrow public policy exception to the
general proposition that contracts for an indefinite term of
enpl oynent are termnable at will[]”) (enphasis added). In light
of the tort’s narrow purpose, the court concludes that the
Connecticut Suprenme Court woul d not recognize the tort of
wrongful discharge in violation of public policy. Accordingly,
Eaton’s notion for sunmary judgnent as to count three is granted.
V. Count Five -- Defamation

Eaton argues that it is entitled to summary judgnment wth
respect to Gallo’s defamati on count because: 1) the statenents
inthe disciplinary letter and the Levy report were true, 2) the
disciplinary letter was not published, in that Eaton only
distributed it to those “who had a | egitimte need-to-know,” and
3) even if the statenents were defamatory and were published,
they were “qualifiedly privileged.” Gllo responds that there
are genui ne issues of fact concerning: 1) whether the statenents
inthe disciplinary letter and Levy Report were true, 2) whether
Eat on published the disciplinary letter and the Levy Report, and

3) whether Eaton’s qualified privilege was defeated because the
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disciplinary letter and Levy Report were “published with nmalice
or reckless disregard for the truth.”

A Truth

To prevail on a cause of action for defamation, a plaintiff
must prove that “the defendant[] published fal se statenents that
harmed the [plaintiff], and that the defendant[] [was] not

privileged to do so.” Torosyan v. Boehringer |ngelheim

Phar maceuticals, Inc., 234 Conn. 1, 27 (1995) (internal

guotations and citation omtted). “In a civil action for |ibel,
where the protected interest is personal reputation, the rule in
Connecticut is that the truth of an allegedly |ibelous statenent

of fact provides an absolute defense.” Goodrich v. Waterbury

Republ i can- Anerican, Inc., 188 Conn. 107, 112 (1982).

Gal 1 o has produced evi dence suggesting that the follow ng
statenments in Bartlett’s July 18, 1996 disciplinary letter to him
were false:

As a result of [Eaton’s] investigation, it was

determ ned that you participated in certain cost

charging practices contrary to Conpany policy. These

activities included providing inaccurate tine charges

to certain enpl oyees working on prograns for which you

had adm nistrative responsibility, inproperly charging

material costs, and failing to take appropriate
corrective actions when you becane aware of inaccurate
cost charging.
Specifically, Gallo elicited deposition testinony fromBartlett
(the author of the letter), Cumm ngs and Pohto indicating that

the i nproper cost-charging practices of which Eaton accused him
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were not entirely true. While the disciplinary letter stated
that certain enpl oyees allegedly under Gall o’ s supervision
i nproperly charged tinme, Gallo’s superiors provided testinony
that specifically contradicted this assertion. Also, contrary to
statenments contained in the letter, the testinony of Cumm ngs and
Bartlett reveals that Gallo s practices may have been well within
the paraneters set by conpany policy. In light of this evidence,
the court concludes that there is a genuine issue of nateri al
fact regarding the truth of the statenents in the July 18, 1996
disciplinary letter.

B. Publ i cati on

Al ternatively, Eaton argues that the court should grant
summary judgnment on this count because the disciplinary letter
was not published; it was only circulated to individuals within
t he conpany. The Connecticut Suprene Court recently addressed
this argunment and found it unavailing: “Although intracorporate
comruni cati ons once were considered by many courts not to
constitute ‘publication’ . . . that view has been alnost entirely

abandoned, and we reject it here.” Torosyan v. Boehringer

| ngel hei m Phar naceuticals, Inc., 234 Conn. at 27-28. Based on

Tarosyan, the court rejects Eaton’s argunent on this issue and
concludes that a reasonable jury could find that the letter was

publ i shed.



C. Qualified Privilege

Eaton’s argunent that the comrunication was privileged and
that Gallo will be unable to prove nmalice or know edge of falsity
is simlarly unavailing. “There are two facets to the defense of
privilege. The occasion nust be one of privilege, and the
privilege nmust not be abused. Wether the occasion is one of

privilege is a question of |law.” Torosyan v. Boehringer

| ngel hei m Phar naceuticals, Inc., 234 Conn. at 28. \Wether an

enpl oyer has abused and consequently | ost the privilege, however,
depends on whether there “was malice in fact in uttering and
broadcasting the alleged defamatory matter.” [d. at 28. Malice
inthis context refers to know edge of a statenent’s falsity or

reckl ess disregard for a statenent’s truth. See Bleich v. Otiz,

196 Conn. 498, 504 (1985) This inquiry is one of fact and,
therefore, reserved for the jury. See id. at 501.

As to the first facet of the defense, the court agrees with
Eat on and concludes that a qualified privil ege existed because
Eaton drafted and circulated the disciplinary letter only anpng

t hose “who had a business need to know,]”. See Torosyan v.

Boehri nger 1 ngel hei m Pharmaceuticals, Inc., 234 Conn. at 29

(“[ ¢ ommuni cati ons between nmanagers regarding the .
preparati on of docunents regarding an enpl oyee’s term nation are

protected by a qualified privilege.”).

35



As to the second facet, whether Eaton abused its privilege,
however, the court sides with Gallo and finds sumary judgnent
i nappropriate. Specifically, the deposition testinony of
Bartlett, Cumm ngs and Levy denonstrates that there is a genuine
i ssue of material fact regardi ng whet her Eaton knew t he
statenments contained in the disciplinary letter were false at the
time Bartlett wote it.

For exanple, contrary to the assertion in the disciplinary
letter that Gallo “failed to take appropriate corrective actions
when [ he] becane aware of inaccurate cost charging,” Cunmm ngs,
who was Gall o’ s supervisor at the tinme of the alleged
inproprieties, testified that he “would not have regarded it as
being M. @Gllo' s responsibility to follow up on [an engi neer’s
i nproper charges] to make sure [the engi neer] change[d] other
time sheets.” The testinony of Bartlett, the author of the
disciplinary letter, revealed a simlar sentinent. Finally,

Levy, who authored the report inplicating Gallo in various

i nproper cost-charging practices, acknow edged that certain
charging nethods that Gallo used were in fact appropriate. Based
on a review of the record, the court concludes that there is a
genui ne issue of material fact as to whether Eaton abused its
privilege by placing statenents it knew were false in Gallo’s
disciplinary letter. Accordingly, the Eaton’s notion for sunmary

judgnent as to the defamation count is denied.
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VI. Count Six -- Inplied Contract

Eat on next argues that Gallo's breach of contract action
nmust fail because Gallo was “never anything but an at-wll
enpl oyee” at the conpany. It contends that its disciplinary
policy did not alter Gallo’'s at-w |l status because the policy
explicitly permtted Eaton to discharge Gallo for “acts of gross
negli gence or m sconduct.” Eaton also argues that its enpl oyee
manual contains disclainers that “unanbi guously” state that the
docunent does not create any contractual rights. Gllo responds
that “Eaton, by its actions, established a contract agreenent
with [hin] not to take disciplinary action against him]|[except]
for cause” and that if Eaton did take such action, it would do so
“only according to the procedures contained in the Eaton enpl oyee
handbook[.]” Wth respect to Eaton’s disclainmer argunment, Gllo
insists that the disclainers are ineffective because: 1) they do
not relate to “lesser forns of disciplinary action such as the
denotion [he] suffered,” and 2) he did not sign an acknow edgnent
of the disclainers until August 19, 1998, over two years after he
received his denotion

“I't is firmy established that statenents in an enpl oyer’s
personnel manual may . . . under appropriate circunstances
give rise to an express or inplied contract between enpl oyer and

enpl oyee.” Gudio v. Giffin Health Serv. Corp., 249 Conn. 523,

532 (1999) (internal quotation marks and citations omtted). On
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a notion for summary judgnent, “whether [an] . . . enployee
handbook gives rise to an enforceable contract, interpreting al
inferences in a light nost favorable to the plaintiff” is a

question of law for the court. Lettick v. Nationw de Mit. Ins.

Co., No. 3:98:Cv1928, 2000 W. 863028, at *5 (D. Conn. Mar. 31,

2000) (internal quotation marks and citations omtted). The

Connecticut Suprenme Court has stated “w th unanbi guous clarity .
[that] . . . enployers can protect thensel ves agai nst

enpl oyee contract clains based on statenents nmade in personnel

manuals by . . . (1) eschewi ng | anguage that could reasonably be

construed as a basis for a contractual prom se; and/or (2)

i ncl udi ng appropriate disclainmers of the intention to contract

.” Gudio v. Giffin Health Serv. Corp., 249 Conn. at 535

(internal quotation marks omtted) (citing Finley v. Aetna Life &

Cas. Co., 202 Conn. 190, 199 n. 5 (1987)).
In the present case, the follow ng disclainmer appears in
Eat on’ s enpl oyee manual under the headi ng Term nati on:
You nust understand that your enploynent is for no
definite period of tinme and that just as you may
termnate your enploynment at any tine wthout notice or
cause, so too may [Eaton] termnate or nodify the
relationship at any tinme w thout notice or cause .
In no fashion does this handbook or anything el se
presented to you in witten or verbal formserve as a
guarantee of future enploynent with [ Eaton].
In addition, the section of the enployee manual relating to the
conpany’s disciplinary policy lists various types of conduct

whi ch woul d “force [Eaton] to take disciplinary action up to and
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i ncludi ng discharge.” This sanme section expressly states that
the listed conduct “is not exhaustive, but nerely representative.
[ The types of conduct |isted] are not the only grounds for
di scharge and this handbook does not create a contractual
relationship.”

Eat on’ s di scl ai ners are unanbi guous and di savow any
intention on its part to alter its at-will relationship with

Gl | o. See Finley v. Aetna Life & Cas. Co., 202 Conn. at 199 n.

5 (hol ding that inclusion of appropriate disclainmers in handbook
protects enpl oyers agai nst enpl oyee contract clains). Gallo does
not di spute that he received an enpl oyee manual from Eaton; in
hi s deposition, he conceded that when he received it he
“flip[ped] through it . . . [a]nd then when updates cane, [he]
woul d put the updates in and just try to get the flavor of what
the update did[.]” Wile Gallo points out that he did not sign

t he acknow edgnment of the at-will disclainmer until August 1998 --
two years after his denotion -- he has cited no authority
standing for the proposition that an express acknow edgnent is
required. The court observes, however, that neither FEinley nor
Gaudi 0 suggest that an enpl oyer must expressly acknow edge a
disclaimer for it to have any effect. Rather, both those

deci sions address only the need to include such disclainers or

“eschew ng | anguage” in the handbook. See Gaudio v. Giffin
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Health Serv. Corp., 249 Conn. at 535; Finley v. Aetna Life & Cas.

Co., 202 Conn. at 199 n. 5.

Gall o al so argues that the | anguage contained in the
di sci pline section of the manual, because of its placenent within
that section, only disclains Eaton’s contractual obligation to
adhere to its disciplinary policy as applied to discharges, and
not to |l esser fornms of discipline. He reasons, therefore, that
hi s denotion was not covered by the disclainer and that Eaton’s
policy obligated it to provide himw th the various |evels of
progressive discipline provided for in the manual. First, this
argunent ignores the plain neaning of the disclainmer. Regardless
of the placenent of the disclaimng | anguage, the court concl udes
that no reasonable jury could find that Eaton’s statenent --
“thi s handbook does not create a contractual rel ationship” --

failed to cover the entire manual. Cf. Bead Chain Mqg. Co. V.

Saxton Prod., Inc., 183 Conn. 266, 274-75 (1981) (“Absent .

definitive contract |anguage, the determ nation of what the

parties intended to enconpass in their contractual conmtments is
an inference of fact[]”) (enphasis added). Second, the

di sci pline section of the manual also states that “[t]he

comm ssion of any of the above infractions wll be sufficient

grounds for disciplinary action ranging fromreprimnd to

i mredi at e di scharge, dependi ng upon the seriousness of the

offense in the sole judgenent [sic] of [n]anagenent.”

40



Accordingly, Eaton’s notion for summary judgnent as to count siXx
is granted.
VI. Gllo s Alleged Failure to Mtigate Damages

Eat on next argues that the court should preclude Gallo from
recovering “any damages resulting fromhis alleged retaliatory
| ayoff because he has utterly failed . . . to mtigate his
damages by seeki ng conparabl e enploynent.” Specifically, Eaton
directs the court’s attention to Gall o’ s deposition testinony
where he states that “[he] has not |ooked for enploynent . . . at
all.” @Gallo responds that “there is still a factual issue as to
whet her he has failed to mtigate damages[,]” maintaining that he
is “gradually building up a conputer business as his anxiety and
depression allow.” WMreover, he asserts that Eaton’s treat nment
of him*®“left himunable to seek enploynent in the corporate
envi ronnent . ”

In general, “[v]ictins of enploynent discrimnation are

required to mtigate their damages.” Geenway v. Buffalo Hilton

Hotel, 143 F.3d 47, 53 (2d Cr. 1998). The lawrequires a

di scharged enpl oyee to “use reasonable diligence in finding other
sui tabl e enpl oynent, which need not be conparable to their
previous positions.” |d. “Typically, the enployer has the
burden to denonstrate that suitable work existed in the

mar ket pl ace and that [the] former enpl oyee nade no reasonabl e

effort tofind it.” [d. Recently, however, the second circuit
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adopt ed an exception to this burden allocation, which rel eases
the enpl oyer “fromthe duty to establish the availability of
conparabl e enploynent if it can prove that the enployee made no

reasonable efforts to seek such enploynent.” Geenway v. Buffalo

Hlton Hotel, 143 F.3d at 54 (ruling, post-trial, that enployee

failed to mtigate danages where he nerely worked for tenporary
agency and participated in training programin years follow ng
his term nation).

Here, Gallo has conceded that he has not | ooked for
conpar abl e enpl oynent in the corporate environnent. The record
reveal s, however, that he has been spending tinme on a snal
consul ting business that he and his wife run, which deals with
web site developnent. Wiile his work in this area may not be
conparable to his earlier position at Eaton, the second circuit

has not made “conparability” a requirenent. See G eenway V.

Buffalo Hilton Hotel, 143 F.3d at 53 (noting that discharged

enpl oyee nust use diligence in finding other suitable enploynent,
whi ch need not be conparable to previous positions). Although a
fact-finder could find that Gallo’s efforts to mtigate nay not
have been reasonabl e, the court cannot conclude at this stage

that it nust so find. See Harrison v. Indosuez, 6 F. Supp. 2d

224, 235 (S.D. N Y. 1998) (denying summary judgnent as to
mtigation argunment and noting that reasonabl eness of enployee’s

efforts constitutes issue for jury). The court, therefore,
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denies Eaton’s notion for summary judgnent as to Gallo’ s all eged
failure to mtigate his danages.
CONCLUSI ON
Based on the foregoing, Eaton’s notion for sunmary judgment
(docunent no. 58] is GRANTED in part and DENIED in part.
It is so ordered this __ day of Novenber, 2000 at Hartford,

Connecti cut.

/s
Al fred V. Covello
Chief United States District Judge
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