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Ruli ng on Pendi ng Motions [Doc. ##22, 25, & 27]

Jacquel i ne Canpbell filed this action under 42 U S.C. 8§
405(g), seeking reversal of the final decision of the
Comm ssi oner of Social Security, which denied her claimfor
disability insurance benefits.

Campbel |l filed a notion for an order reversing the decision
of the Comm ssioner, or in the alternative, remanding for a new
hearing [Doc. #22]. The Comm ssioner noved to affirmthe final
deci sion of the Comm ssioner [Doc. #25], and later to dismss for
failure to prosecute [Doc. #27].

The notions were referred to Magi strate Judge Joan d azer
Margolis, who issued a recomrended ruling affirm ng the Soci al
Security Comm ssioner’s denial of Canpbell’s claim Canpbell has

filed objections to the Magistrate Judge’ s reconmendati on.



Fact ual Background and the Proceedi ngs Bel ow

Jacquel i ne Canpbell is 41 years old.! She attended coll ege
for one year in the late 1970s or 1980,2 and she has worked at
various conpani es performng data entry and other related tasks.?
Canpbel | stopped working either in 1990 or 1992.4

It is undisputed that Canpbell suffered from congestive
heart failure, oxygen-dependant enphysema, sleep apnea and norbid
obesity in 1995, and continues to suffer fromthose illnesses.?®
Wiile not part of the official record below, both parties have
noted that Canpbell currently receives Suppl enental Security

| ncome (SSI) benefits by virtue of her disabilities.®

Certified Transcript of Adm nistrative Proceedings, filed
Septenber 1, 2000 ("Tr.") 44 (show ng Canpbell’s date of birth as
August 11, 1960).

Tr. 71.
Tr. 71.

“Canpbel | stated at the hearing that she |ast worked in
1990, and no earnings were reported after 1990. Tr. 33. On her
di sability application, however, she indicated that she stopped
wor king on March 1, 1992, which corresponds exactly with the date
Canpbel | cl ai ns she becane di sabl ed.

Tr. 137 (Dr. Prewitt’s letter to the ALJ descri bing
Canmpbel | s 1995 di agnoses of oxygen-dependent enphysema, sl eep
apnea, norbid obesity and congestive heart failure, and reporting
"profound” physical Ilimtations). See also Tr. 30 (transcript of
heari ng before ALJ on June 7, 1996) ("ALJ: Now, M ss Canpbell,
don’'t think there is, based on the various ailnents you have, and
your weight, and put everything together | think, | don’t think

there’s nmuch doubt [you are] disabled right now ").

SMem Supp. Pl.’s Mt. (Dec. 29, 2000) 3 n. 2; Def.’s Mem
Supp. Mdt. (Jan. 30, 2001) 6 n. 2.
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A Proceedi ngs Before the ALJ

Canmpbell filed an application for disability insurance
benefits on June 27, 1995.7 In order to qualify, she nust have
been di sabl ed on or before June 30, 1993, the |ast date she was
i nsured.8

Her claimwas initially denied, and a hearing was held at
whi ch Canpbel | gave testinony about her ailnments and several
medi cal records were offered into evidence. These included
prescription pill bottles from 1993, several records of visits to
t he emergency room and records from Canpbell’s treating
physician, R Scott Prewitt, M D

Canmpbell’s claimfor benefits was severely conplicated by
the fact that she has few nedical records prior to June 30, 1993,
the operative date for Social Security purposes. Canpbell
expl ai ned that because her physicians in the early 1990s, Drs.
@ul ash and Dugas, were retired by the tinme she filed for
benefits, they did not maintain offices or records of treatnent

any longer.® Canpbell also testified at the hearing that when

Tr. 44 (Application for Disability Insurance Benefits).

8Tr. 63 (noting disability date last insured as 6/93). As
Magi strate Judge Margolis noted in her recomended ruling,
t hroughout his decision the ALJ indicated that the |ast day
Canmpbel | was insured was June 30, 1996. Tr. 21. However, in
light of the other references throughout the record, it is a
reasonabl e conclusion that this is a typographical error, and the
correct date is June 30, 1993. See, e.qg., Tr. 30.

Tr. 42.



she sought nedical treatnent, her physicians were di sm ssive of
her conplaints and all offered the same advice, which was to | ose
wei ght. ' The true nature of her illness, she clainms, was thus
not reflected in her nedical records until 1995,

In order to partially conpensate for the | ack of pre-June
30, 1993 nedical records and at the suggestion of the ALJ, %!
Campbel | sought and obtained a retrospective opinion from Dr.
Prewitt. Dr. Prewitt opined that it was reasonably nedically
probabl e that her congestive heart failure began prior to June
30, 1993, and that Canpbell thus was disabled within the nmeaning
of the Social Security Act prior to that date.!?

Dr. Prewitt undisputably had a treating relationship with
Campbel | : the record contains twenty-two dated entries
(presumably corresponding to as many visits) on ei ght pages of

of fice notes spanning fromJune 3, 1995 to May 13, 1996.% Dr.

0Ty, 40 ("[Canpbell:] Every one would tell ne the sane
thing, so | guess | got to the point where | was just disgusted.
[ALJ]: They just told you to I ose weight. Didn't they do any
tests? [Canmpbell]: No, sir. They' d say to ne, |I'’msorry, they
woul d give ne urine tests, then they’'d say nothing’s wong with
your urine. [ALJ]: Didn't they listen to your heart? D dn't they
use — [Canpbell]: They listen at ny heart, they say ‘It’'s beating
alittle fast because your [sic] heavy.").

UTr., 42 (ALJ: "[S]ee if you can get an opinion fromDr.
Prewitt. Particularly, | don’t think this is a condition that

just cones on over night, so . . . he may have sone opi nion about
how far back it goes.").

12Ty, 150 (Letter fromDr. Prewitt to the ALJ).

13Tr. 138-142, 145-148.



Prewitt’s terse letter to the ALJ is, however, not a nodel of
clarity: "In response to your letter of July 3, 1996, given M.
Campbel | 's testinony per your letter, it is in reasonable nedi cal
probability that her congestive heart failure began prior to June
30, 1993. It follows then that she satisfies social security
disability regulations definition of disability prior to
6/30/93."* While the office notes he enclosed with his Novenber
1995 letter docunent the substantial treating relationship and
data available to Dr. Prewitt as background for his conclusion as
to the likely onset date of Canpbell’s congestive heart failure,
Dr. Prewitt’s letter of July 17, 1996 specifically references
only "Canpbell’s testinony per your letter"” as the basis of his
opi nion. 1°

The ALJ deni ed Canpbell’s claim holding that she had not
cone forward with evidence that she suffered disabling
restrictions or limtations on or before June 30, 1993.%® |n his
ruling, he explained that Dr. Prewitt’s retrospective opinion was
not "entitled to nmuch wei ght" because "the treatnment relationship
did not begin until 1995," and Dr. Prewitt’s concl usion about the

severity of Canpbell’s condition in 1993 was "not based on

medi cal findings, but instead . . . on the claimant’s testinony,
¥Tr. 150.
151 d.
T, 21.



which the [ALJ] finds less than fully credible. "t

The ALJ explained that he did not believe Canpbell’s
testi nony about the severity her illness because "[a] person with
inpairments as severe as those the claimant alleged, especially
considering they allegedly prevented her from working, would be
seeki ng nedical attention and there would be contenporary nedi cal
records of her difficulties."?*®

The ALJ found that Canpbell had not engaged in substanti al
gai nful activity since March 1, 1992, and that her obesity was a
severe inpairnment prior to June 30, 1993.'° However, the ALJ
found that Canpbell was not disabled because she had the
"residual functional capacity" to perform her past work as an
of fi ce manager, which requires only a sedentary |evel of
exertion, and as a conputer operator, which requires a |ight
| evel of exertion.?°

The appel |l ate board denied review of the ALJ' s decision.?

B. The Reconmmended Rul i ng

Campbel | instituted this action for judicial review,
Tr. 20.

8Tr, 19,

¥Tr . 21.

20Ty, 21-22.

ATr. 7.



chal l enging the ALJ's assessnent of her credibility and
subj ective conplaints, his rejection of Dr. Prewitt’s
retrospective opinion, and his residual functional capacity
assessnment. The ALJ responded by arguing that the ALJ’ s deni al
of benefits was supported by substantial evidence on the record.
The case was referred to Magi strate Judge Margolis, who
recommended affirm ng the decision of the ALJ.

In her recommended ruling, Mgistrate Judge Margolis
addressed the credibility assessnent chall enge by correctly

noting that although the function of the ALJ includes eval uating

the credibility of all witnesses, Carroll v. Secretary of HHS,
705 F.2d 638, 642 (2d Cr. 1983), the ALJ nust set forth his
reasons behind his credibility assessnents with specificity,

Wllians ex rel. Wllians v. Bowen, 859 F.2d 255, 160-61 (2d G r

1988) (internal citations omtted), and the findings regarding
credibility nust be consistent with other evidence in the case.
Id. at 261.% After review ng the evidence, Mgistrate Judge
Margol i s concluded that the ALJ' s disbelief of Canpbell’s
descriptions of her ailnents was adequately supported by the fact
t hat Canpbel |l had produced too little medical evidence fromthe
relevant time period to |lay an objective foundation for her

subj ective conpl aints.

22Recomrended Ruling ("Rec. Rul.") at 15.

2Rec. Rul. at 17.



Next, Magi strate Judge Margolis addressed the ALJ s
rejection of Dr. Prewitt’s retrospective opinion. She noted, as
had the ALJ, that the Social Security Regul ations require that
greater weight be given to the opinion of a treating physician,
20 C.F.R 88 404.1527(d)(2) and 416.927(d)(2), and that the
opinions of treating sources are controlling if they are "well
supported by nedically acceptable clinical and | aboratory
di agnostic techniques and [are] not inconsistent with the other
substantial evidence in [the] case record.” 20 C.F.R 88§

404. 1527(d) (2) and 416.927(d)(2).2* She al so recognized that in
the Second Circuit, a treating physician’ s retrospective

di agnosis and opinion are entitled to controlling weight unless
they are contradi cted by ot her nedical evidence or
"overwhel m ngly conpel Il ing" non-nedical evidence. R vera v.

Sullivan, 923 F.2d 964, 968 (2d Cr. 1991); WAgner v. Secretary

of HHS, 906 F.2d 856, 862 (2d Cir. 1990).7%

Addressing the ALJ's rejection of Dr. Prewitt’s
retrospective opinion, Magistrate Judge Margolis found two facts
highly relevant: first, the letter from Canpbell’s attorney to
Dr. Prewitt asking for his retrospective opinion contained a
summary of the evidence presented by Canpbell at the hearing,

whi ch she believed to be deficient in certain respects; and

Rec. Rul. at 17.

Rec. Rul. at 18.



second, Magistrate Judge Margolis perceived an inconsistency
between Dr. Prewtt’s Novenber 1995 letter to the ALJ, in which
he descri bed Canpbel|’s 1995 inpairnments, and his retrospective
opi ni on, where he described her inpairnents as he believed they
exi sted in June 1993.2¢ Based on these facts and the ALJ's
rejection of Canpbell’s testinony, Mgistrate Judge Margolis
concluded that the ALJ was justified inrejecting Dr. Prewitt’s
retrospective opinion.?’

Finally, Magistrate Judge Margolis addressed the residua
functional capacity assessnent, where the ALJ found that Canpbell
was capabl e of perform ng her past work as a conputer operator
and of fice manager prior to June 30, 1993. Magistrate Judge
Margolis noted that Canpbell bore the burden of proof on this
i ssue, and because the ALJ found such insubstantiality in her
testinony and Dr. Prewitt’s opinion, Canpbell had produced no
conpetent evidence that she was not able to return to her forner
job. Thus, she concluded that the decision of the ALJ was
supported by substantial evidence.?®

Revi ew of the recommended ruling is de novo, and the Court
will focus principally on Canpbell’s challenges to the ALJ s

deci sion as opposed to Canpbell’s objections to the Recommended

6Rec. Rul. at 19-21.
2’Rec. Rul. at 21.

8Rec. Rul. at 22.



Ruling. <. Rosa v. Callahan, 168 F.3d 72, 77 (2d Cr. 1999)

(when Court of Appeals reviews district court’s decisions
regardi ng denials of benefits by the Conm ssioner, the court’s
focus "is not so nuch on the district court’s ruling as it is on
the adm nistrative ruling") (internal quotations and citations

omtted).

1. Social Security Disability Determ nations

An individual is entitled to disability benefits under the
Soci al Security Act ("the Act"), 42 U.S.C. 88 301 et seq., if the
individual is disabled within the neaning of the Act and was
i nsured under the Act as of the date of disability.?®

Once the ALJ has nade a determnation in a particul ar case,
the function of the Court is to ascertain whether the correct
| egal principles were applied in making the determ nation and
whet her the determination is supported by substantial evidence.?3®

Rosa v. Callahan, 168 F. 3d 72, 77 (2d G r. 1999). Absent |egal

error, the Court may not set aside the decision of the ALJ if it

2In order to be considered disabled, the individual nust be
unabl e "to engage in any substantial gainful activity by reason
of any nedically determ nabl e physical or nental inpairnment which
can be expected to result in death or which has |asted or can be
expected to last for a continuous period of not |ess than 12
nonths." 42 U S.C. 8§ 423(d) (1) (A).

%Substantial evidence is "nore than a nmere scintilla. It
means such rel evant evidence as a reasonable m nd m ght accept as
adequate to support a conclusion.” Rosa, 168 F.3d at 77, quoting
Pratts v. Chater, 94 F.3d 34, 37 (2d Cr. 1996).

10



is supported by substantial evidence. 1d. ("W set aside an
ALJ’ s decision only where it is based on legal error or is not

supported by substantial evidence."), citing Balsanpo v. Chater,

142 F.3d 75, 79 (2d Cr. 1998) (internal quotations omtted). |If
the ALJ's findings are supported by substantial evidence and the
correct legal principles were applied, the findings wll be
sust ai ned even where substantial evidence may support the
claimant's position and despite the fact that the Court, had it
heard the evidence de novo, m ght have found ot herw se.

Rut herford v. Schweiker, 685 F.2d 60, 62 (2d G r. 1982).

I11. The ALJ’ s Decision and the Regul atory Framework

To determ ne whet her Canpbell was di sabled on June 30, 1993,
the ALJ addressed five questions in sequential order. 20 C. F.R
8 404. 1520; Rosa, 168 F.3d at 77. First, he found that Canpbell
was not enpl oyed as of June 30, 1993. Second, he found that
Canpbel | ’s obesity was a severe illness on June 30, 1993. Third,
he found that Canpbell’s obesity did not neet or exceed any of
the specific inpairnments listed in 20 C F. R Part 404, Subpart P,
Appendi x 1, which the Conm ssioner acknow edges to be
conclusively disabling. Fourth, he found that on June 30, 1993,
Canmpbel | ’s obesity did not Iimt her "residual functional
capacity" to the point that she was no | onger able to perform her
former occupation as a conputer operator or office nmanager.
Because of the finding in the fourth step, the ALJ did not

11



addr ess whet her Canpbell was able to performany other work in
t he national econony given her age, education, and work
experi ence.

A critical part of the ALJ's determ nation was the third
stage, in which he found that Canpbell’s severe illness (obesity)
did not neet or exceed any of the specific inpairnents. Here,
the ALJ specifically rejected Dr. Prewitt’s retrospective opinion
regardi ng the onset date of Canpbell’s congestive heart failure.
Had the ALJ credited that opinion and found that Canpbell’s
i npai rment nmet or exceeded the listed inpairnment of obesity
(9.09), the ALJ would have been required to find Canpbell
di sabl ed.

A. (OQbesity, Congestive Heart Failure and the Listing

If a claimant is not working, as the ALJ found Canpbel |l was
not, and is suffering froma severe illness, as the ALJ found
Campbel |l was, the claimant’s illness nmust be conpared with the
"Listing of Inpairments” found at 20 C.F. R Part 404 Appendi x
One. If the claimant’s inpairnent neets or exceeds one of the
listed inpairments, the claimant is automatically entitled to
disability benefits. 20 CF.R 8 404.1520(d) (if claimant is not
wor ki ng and suffers froman inpairnment on the list, claimant is

automatically determned to be disabled); Ferraris v. Heckler,

728 F.2d 582, 584 (2d Cir. 1984) ("if the claimant suffers from
an inpairment listed in 20 CF. R Part 404, subpart P, Appendi x
12



1, that . . . ends the inquiry and the claimant is determned to
be di sabl ed").

Under the Listing as it existed in 1993 and 1995, Canpbell’s
obesity would neet the Listing s specifications if her weight
exceeded 266 pounds on or before June 30, 1993 and if she
suffered fromone of the listed conditions, which included a
"[h]istory of congestive heart failure manifested by past
evi dence of vascul ar congestion such as hepat onegal y, peri pheral
or pulnonary edenma."” 20 C.F.R Part 404, Appendix 1, 9.09
(Coesity).

The ALJ concluded that it was reasonable to infer that her
wei ght exceeded 266 pounds, ®** but then stated: "However, there is
no evidence (other than Dr. Prewitt’s opinion, which will be

di scussed later) in the nmedical record of any of the

31"9.09 (besity. Weight equal to or greater than the val ues
specified in Table | for males, Table Il for females (100 percent
above desired |l evel), and one of the followng: A History of
pain and [imtation of notion in any wei ght bearing joint or
spi ne (on physical exam nation) associated with findings on
medi cal |y acceptabl e i nmagi ng techni ques of arthritis in the
affected joint or lunbosacral spine; or B. Hypertension with
di astolic blood pressure persistently in excess of 100 mm Hg
measured with appropriate size cuff; or C History of congestive
heart failure mani fested by past evidence of vascul ar congestion
such as hepatonegal y, peripheral or pul nonary edema; or D
Chroni c venous insufficiency with superficial varicosities in a
| ower extremty with pain on weight bearing and persistent edena
or E. Respiratory disease with total forced vital capacity equa
to or less than 2.0 L. or a level of hypoxema at rest equal to

or less than the values specified in Table IlI-Aor 111-B or
[r-c"
32Tr. 18.

13



conplications necessary to neet the requirenents of section 9.09
of the Listing of Inpairnents."3
Based on these regulations, if Canpbell’s inpairnment nmet or

exceeded Listing 9.09 on or before June 30, 1993, the ALJ would
have been required to grant her benefits when the ALJ heard her
claimin 1995. Canpbell’s attorney nade this point in his letter
to Dr. Prewitt, where Attorney Weisman requested Dr. Prewitt’s
retrospective opinion, Wisnman stat ed:

"l have encl osed a photocopy of the portion of the

Social Security Regul ations ("Cardiovascul ar" and

"Obesity") which would provide a basis for finding M.

Campbel | disabled in 1993. At 5 5" in height, her

wei ght (as testified to at the hearing) of between 385-

| bs. and 400-1bs. during her adult life, conbined with

evidence of the itens referred to in Section 9.09 C & D

[ congestive heart failure and "chroni c venous
i nsufficiency"] would render her ‘disabled.’ 3

B. Congestive Heart Failure

The evidence on the record regardi ng congestive heart
failure was: (1) the joint opinion of two consulting physicians
who never exam ned Canpbell, (2) Canpbell’s own testinony, and
(3) the opinion of Dr. Prewtt, Canpbell’s treating physician in
1995.

The ALJ rejected the three-sentence opinion given by Drs.

Zorman and Honeychurch, the state agency nedical consultants who

3Tr. 18- 109.
34Tr. 152.

14



participated in the initial and reconsi dered determ nations.
Those consul tants expressed the opinion that Canpbell had no
severe inpairnent on or before June 30, 1993, based on the | ack
of medical records.® Despite the consultants’ opinion that
Canpbel | had not produced evidence sufficient to warrant a
finding of a severe illness on or before June 30, 1993, the ALJ
determ ned that the evidence supported a finding that Canpbell’s
obesity was severe enough to limt her ability to work on or
before June 30, 1993.3%¢ |In explaining his rejection of the
medi cal consultants’ findings, the ALJ stated: "The State agency
medi cal consultants did not have access to all of the nedi cal
evidence that is currently in the record and did not exam ne the
claimant. There [sic] opinions are based as nuch on specul ation
as Dr. Prewitt’s and are entitled to no nore weight."?

Campbel | also testified at the hearing to matters that are
relevant to whether she suffered from congestive heart failure

prior to June 30, 1993. Canpbell did not describe her synptons

3%The opinions of Drs. Zorman and Honeychurch are found at
Tr. 55. The full text is: "DLI [date last insured] is 6/93. The
only all eged source before 6/93 is a brief visit to Bridgeport
Hospital in file dated 6/8/ 93 which showed enlarged tonsils
treated with Anmoxcillon. Oherwi se there are no sources to
contact before 6/93 DLI so claimnust be denied due to

insufficient information." There is no indication that either
doctor did nore than review the records in the file. The ALJ
stated that neither doctor actually exam ned Canpbell. Tr. 21.
36Tr. 20-21.
S7Tr. 21.
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with a great deal of particularity: "In *93 | called Dr. [CGulash]

and | explained to himny synptons. He said, ‘It sounds |ike
congestion.” | said, ‘“Wll, can | nake an appointnent to cone
in?” He said, ‘I'mgoing to prescribe sonmething for you.” So he

call ed the pharmacy and he prescribed the Goul etex. He said
that’ Il help get the congestion of [sic] your chest and
everything. He said, ‘Wat’s happening is your sinuses are
drai ning down in your chest.” And | said, ‘“Wll, it’'s like a
heavi ness on ny heart.’"38

Campbel | testified further that while "it eased up sonme" in
t he next few days, her condition then becane worse for weeks and
nont hs. 3 She al so descri bed swelling and water retention, and
i ndi cated that every doctor she saw attributed her mal adies to
her excessive girth: "[T]hey’d say, ‘Ch you' re too heavy on your
legs . . . . No one ever detected that it was congestive heart
failure. "

The ALJ disbelieved Canpbell’s testinony regarding the
severity of her ailnents as they existed prior to June 30, 1993,
because "[a] person with inpairnents as severe as those the
claimant all eged, especially considering they allegedly prevented

her from working, would be seeking nmedical attention and there

38Tr. 36.
3¥Tr. 36.
40Ty . 35.
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woul d be contenporary nedical records of her difficulties."*

Wth the independent nedi cal consultants’ opinion given no
wei ght because they had not treated Canpbell and did not have
access to the conplete file when they wote their three-sentence
report on Novenber 7, 1995, and Canpbell’s testinony considered
not entirely credible by the ALJ, the ALJ was left with only Dr.
Prewitt’s retrospective opinion that Canpbell was suffering from
congestive heart failure on or before June 30, 1993, as well as
his nedical records from 1995 forward, which reference the
Bri dgeport Hospital diagnosis of congestive heart failure in her
March 1995 adm ssi on.

The ALJ, however, also rejected Dr. Prewitt’'s retrospective
opi nion: "The [ALJ] does not find Dr. Prewitt’s opinion that the
cl ai mant had congestive heart failure and was di sabl ed before
June 30, 1993 to be controlling, or even to be entitled to nuch
weight. Dr. Prewtt is presently the claimant’s treating
physi ci an, but the treatment relationship did not begin before
1995. Hi s conclusions about what her condition was before June
30, 1993 is [sic] not based on nedical findings, but instead is
[sic] based on the claimant’s testinony, which the [ALJ] finds to
be less than fully credible."*

Once the ALJ rejected Dr. Prewitt’s retrospective opinion,

“ATr. 109.
2Ty . 20.

17



there was sinply no evidence left to conclude that Canpbell had
congestive heart failure on or before June 30, 1993. Because the
burden was on Canpbell to prove disability, the ALJ found that
her obesity did not neet or exceed any of the conditions in the
Li sting, and proceeded with the analysis, ultimtely denying

Canpbell’s claim

V. Analysis of the Record

Canpbel | raises three principal objections to the ALJ s
decision. First, she clainms that he inproperly rejected her
testi nony because it |acked an objective nedical basis. Second,
she clains that he inproperly rejected Dr. Prewitt’s
retrospective opinion. Third, she clains that he nade an
i nproper residual functional capacity assessnent.

Prior to addressing Canpbell’s assignnents of error,
however, the Court nust address a threshold issue regarding the

applicability of the obesity listing.

A The Anended Li stings

By the tinme Canpbell initiated this action for judicial
review of the Conm ssioner’s final decision denying her
disability insurance benefits, the inpairnent listing for obesity
(20 CF. R Part 404, subpart P, app. 1, 8 9.09) had been renoved
fromthe conclusive |ist of disabling inpairnents and repl aced
with nore restrictive gui dance regardi ng obesity. Under the

18



revi sed gui delines, obesity is not a separate |isted inpairnent;
instead, the |listing now contains guidelines about obesity in the
prefaces of muscul oskel etal, respiratory and cardi ovascul ar body
systemlistings. See Revised Medical Criteria for Determ nation
of Disability, Endocrine Systemand Related Criteria, 64 F.R
46122, 46123 (August 24, 1999). The Social Security
Adm ni stration explained in the regulations that 8§ 9.09 was
removed because "the criteria . . . were not appropriate
indicators of listing-level severity [in that] they did not
represent a degree of functional limtation that would prevent an
i ndi vidual fromengaging in any gainful activity." 1d. at 46122.
This change in regul ations was effective on Cctober 25,
1999, two years after Canpbell first instituted this action for
judicial review The regulation that initially deleted 8 9.09
i ndi cated that the renoval would have only "prospective effect”
and woul d not cause individuals already adjudi cated di sabl ed and
recei ving benefits to have their benefits termnated. [d. at
46126. G ven this "prospective effect” statenent, at |east one
court concluded that clains pending at the judicial review stage
that were filed prior to the renoval of 8§ 9.09 should be

eval uated under the old criteria. See Nash v. Apfel, 215 F. 3d

1337 (Table), 2000 W. 710491 (10th Cir. 2000) (unpublished).

Less than a nonth after the Nash deci sion, however, the
Social Security Adm nistration issued further guidance on the
retroactivity issue:

19



The final rules that deleted the listing becanme
effective on Cctober 25, 1999. The final rules
deleting listing 9.09 apply to clains that were filed
before Cctober 25, 1999, and that were awaiting an
initial determ nation or that were pendi ng appeal at
any level of the adm nistrative review process or that
had been appealed to court. The change affected the
entire claim including the period before October 25,
1999. This is our usual policy with respect to any
change in our listings. However, different rules apply
to individuals who were already found eligible to
receive benefits prior to October 25, 1999.

65 F. R 31039, 31041 (May 15, 2000).

Thus, it is the Social Security Adm nistration s position
that if Canpbell’s claimhad been allowed by the ALJ in 1995, she
woul d still be receiving benefits despite the subsequent renoval.
However, if at sonme stage of the review process either the agency
or a court determnes that her claimwas wongly denied in 1995,
she is still nonetheless ineligible for any benefits because she
was not actually receiving benefits until after the change, even
t hough such a court determ nation woul d nonet hel ess nean that she

shoul d have been receiving benefits in 1995, but for the ALJ' s

error.

At | east one court has found this position unacceptabl e.

Kokal v. Massanari, 163 F. Supp. 2d 1122, 1134 (N.D. Cal. 2001)
(concluding that SSA's "interpretation of its deletion of Listing
9.09 . . . is erroneous because it would result in inpermssible
[retroactivity] w thout Congressional authority” and ordering SSA
to apply the old listing to plaintiff’s claimon remand). But

see Fulbright v. Apfel, 114 F. Supp. 2d 465, 476 (WD.N C 2000)
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(deferring to SSA's position); Woten v. Apfel, 108 F. Supp. 2d

921, 924 (E.D. Tenn. 2000) (sane). Faced wth conflicting

authority on this matter, the court in Portlock v. Apfel, 150 F.

Supp. 2d 659 (D. Del. 2001), renmanded the case to the ALJ in part
to determ ne whether 9.09 should be applied to plaintiff’s claim
For the reasons discussed below, a remand is necessary in
any event. Wile the Court could consider the retroactivity
i ssue and possi bly have reached the sanme concl usion as the Kokal
court, a remand with an order to apply Listing 9.09 (the
di sposition reached by the court in Kokal) is not prudent in this
case. First, it is possible that after collecting further
evi dence on remand, the ALJ will conclude that Canpbell’s
i npai rment nmet or exceeded another listing that is currently in
effect. The SSA has issued new gui dance for evaluating clains of
disability that relate to obesity, see 65 F.R 31039 (Muy 15,
2000), and the ALJ has never had the opportunity to apply this
gui dance to Canpbell’s case. Second, it is also possible that
t he additional evidence collected on remand will reveal that
Campbel | ’s inpairnment did not neet Listing 9.09 in any case. |If
either of these possibilities is in fact the case, a ruling by
this Court on the issue of retroactivity would be entirely
unnecessary to the disposition of Canpbell’s claim
Even if the retroactivity issue does turn out to be
di spositive (i.e., if the ALJ on remand determ nes that Canpbell
met Listing 9.09 but does not neet the revised criteria), this
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Court will benefit fromthe reasoned anal ysis of the SSA on the
i ssue of retroactivity, which has not heretofore been addressed
in Canpbell’s case. Finally, allowng the ALJ to address the

issue first may even aid the SSA, inasmuch as the SSA will have

the benefit of several court decisions analyzing the issue.

B. Campbel | ' s Assi gnnments of Error

The ALJ determ ned that Canpbell’s inpairnment did not neet
or exceed Listing 9.09 and that she had the Residual Functi onal
Capacity to perform her previous jobs. |If these determ nations
are correct, the retroactivity of the renoval of Listing 9.09 is
a non-issue. The Court concludes, however, that the proceedings
bel ow were flawed in several respects. A remand is thus

necessary to further develop the record.

1. The ALJ’'s Rejection of Canpbell’s Testinony
In his ruling, the ALJ expl ained that he did not credit
Canpbel | ’s testinony about the severity her illness because "[a]
person with inpairnents as severe as those the claimant all eged,
especially considering they all egedly prevented her from working,
woul d be seeking nedical attention and there woul d be
contenporary nedical records of her difficulties."*

In determ ning whether a claimant is disabled, the ALJ nust

43Tr. 109.
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consider "the claimant’s subjective evidence of pain and physical
incapacity as testified to by hinself and others who observed

him" Carroll v. Secretary of HHS, 705 F.2d 638, 642 (2d Cr

1983) (listing factors Comm ssi oner nust consi der when eval uati ng
a social security disability claim; see also 20 CF.R 8§

404. 1512(b) (3) (evidence of an inpairnment includes "any .

rel evant statenments you nmake to nedi cal sources during the course
of exam nation or treatnent, or tous . . . in testinony in our
adm nistrative proceedings”"). Wiile "as a fact-finder, [the ALJ]
is free to accept or reject” a claimant’s subjective testinony,

Wllians ex rel. Wllians v. Bowen, 859 F.2d 255, 260 (2d G

1988), "[a]n individual’s statenments about the intensity and
persi stence of pain or other synptons or about the effect the
synptons have on his or her ability to work may not be

di sregarded sol ely because they are not substantiated by

obj ective nedical evidence." Social Security Ruling 96-7p (June
7, 1996).

That is not to say that a claimant’s subjective testinony by
itself can establish disability. See 20 C.F.R § 404.1529(a).
"[S]tatenents about your pain or other synptons will not al one
establish that you are disabled; there nust be nedical signs and
| aboratory findings which show that you have a nedi cal inpairnent

whi ch coul d reasonably be expected to produce the pain or

ot her synptons all eged and which, when considered with all of the

ot her evidence (including statenents about the intensity and
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persi stence of your pain or other synptons which may reasonably

be accepted as consistent with nedical signs and | aboratory

findings), would lead to a conclusion that you are disabled."”
Id. (enphasis added).

By elimnating Canpbell’s subjective testinony solely
because it | acked objective nedical support — and then
elimnating Dr. Prewitt’ s objective nmedical support because it is
based at l|east in part on the subjective testinony — the ALJ has

created an irreducibly circular conundrum

2. The ALJ's Rejection of Dr. Prewitt’s
Ret r ospecti ve Opinion

The ALJ rejected Dr. Prewitt’s nedical opinion regarding
Canpbel | s congestive heart failure because "the treatnent
relationship did not begin until 1995" and Dr. Prewitt’s
concl usi on "about what [Canpbell’s] condition was before June 30,
1995 is not based on nedical findings, but instead is based on
the claimant’ s testinony, which the [ALJ] finds to be |less than
fully credible. "4

Wiile it is certainly true that "a treating physician’s
di agnosis of a patient's condition at a tinme in the past while
t he physician was not treating his patient is entitled to |ess
wei ght than a treating physician's diagnosis of his patient’s

current condition while under active treatnent or observation,"

4“4Tr . 20.
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Arnone v. Secretary, Dept. of Health and Hunan Servi ces, No. 85

Cv 1717, 1988 W. 76613 (E.D.N. Y. July 12, 1988), aff'd sub nom on

ot her grounds, Arnone v. Bowen, 882 F.2d 34 (2d Cr. 1989), where

"there is no nedical testinony to rebut [the retrospective

opi nion of the treating physician], nor is there overwhel mngly
conpel i ng non-nedi cal evidence to the contrary . . . in the
absence of conpeting nedical opinions[, then there is not]
‘substantial evidence' necessary to support the Secretary’s

determ nation." Rivera v. Sullivan, 923 F.2d 964, 969 (2d G r

1991), quoting Wagner v. Secretary of HHS, 906 F.2d 856, 862 (2d

Cr. 1990).

The retrospective opinion of a doctor who is currently
treating a claimant is "entitled to significant weight," even
t hough the doctor did not treat the claimant during the rel evant

period. Dousewicz v. Harris, 646 F.2d 771, 774 (2d Gr. 1981).

"A diagnosis of a claimant’s condition may properly be nmade even
several years after the actual onset of the inpairnment. [Sluch a
di agnosi s nust be evaluated in terns of whether it is predicated
upon a nedically accepted clinical diagnostic technique and
whet her considered in light of the entire record, it establishes
t he exi stence of a physical inpairnment prior to" the requisite
onset date. 1d. (internal quotations and citations omtted).

"A treating physician’s opinion that an individual is
disabled is entitled to controlling weight if it is well-
supported by nedically acceptable clinical and | aboratory
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techniques and if it is not inconsistent with other substanti al
evidence . . . . Even if the treating physician’s opinion is
retrospective, the opinion is binding on the ALJ unl ess
contradicted by other nedical evidence or overwhel mngly

conpel I'i ng non-nedi cal evidence." GCercke v. Chater, 907 F. Supp.

51, 52 (E.D.N.Y. 1995), citing 20 C.F. R § 404.1527(d)(2),
Rivera, 923 F.2d at 968, and Wagner, 906 F.2d at 862.

In Canpbell’s case, less than three years el apsed between
the all eged onset of Canpbell’s disability and the retrospective
opinion of Dr. Prewitt. Further, Canpbell did not forego seeking
treatnment: there is substantial evidence on the record that
Campbel | did, in fact, seek nedical care, including records of
hospitalizations in 1990, 1991, 1992 and 1995. While she | acked
medi cal records to support her claimof visits and consultations
with Dr. Qulash, Canpbell did present evidence that
circunstantially corroborates that she was at |east under his
care. First, Canpbell introduced a hospital energency room
record from 1995, where she listed Dr. Gulash as her private
physi ci an. % Second, she introduced prescription bill bottles
from Novenber 1993 for "Penveek" prescribed by Dr. Gl ash and
from Novenber 1993 for "Qui atexla" prescribed by Dr. Gul ash. #®

Even assuming (as the ALJ apparently decided) that Canpbell never

STr. 101.
46Tr . 39.
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saw Dr. Gulash before June 30, 1993, the records show that she
did not delay seeking treatnent an inordinate anount of tinme, and
was under Gulash’s care fromat the very | east Novenber 1993
until 1995.

As there are no conpeting nedical opinions in the record,*
the ALJ was required to give significant deference to Dr.
Prewitt’s opinion, and controlling weight if it was "predicated
upon a nedically accepted clinical diagnostic technique and
whet her considered in light of the entire record, it establishes

t he exi stence of a physical inpairnent.” Dousewicz v. Harris,

646 F.2d 771, 774 (2d Cr. 1981) (internal quotations and
citations omtted). The Second Circuit further el aborated on the
Dousewi cz standard in Wagner, 906 F.2d at 861, where the
Secretary tried to defend the ALJ's rejection of a retrospective
opinion by claimng that it did not neet the Dousew cz standard.
The court rejected the Secretary’s contention, noting that
because the Secretary did not contest the clainmant’s current
di agnosi s, the Secretary had no reason to doubt the treating
physician’s retrospective diagnosis of the sane condition:
Wth regard to the requirenent stated in Dousewi cz of a
clinically acceptabl e diagnostic technique, we believe
that Dr. Naumann’s di agnosis of hem pl egi c m graine,
adopted by the Secretary as the basis for post-1983
disability, is sufficient. The Secretary may be

doubt ful of the connection between WAagner’s present
condi tion and her pre-1983 synptonol ogy, but, if so, he

“"Wth the exception of the properly discredited three
sentence reports of Drs. Zorman and Honeychurch.
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shoul d have offered nedical testinmony specifically
addressed to that nexus or |ack thereof. Except for Dr.
Bl atchly’ s opinion, none of the nedical evidence in the
record confronts the question of whether the 1983
trauma explains the preceding three years’ ail nents.

Campbel | ’s case falls into the sane category. The ALJ never
guestioned Dr. Prewitt’s opinion that Canpbell was suffering from
congestive heart failure in 1995, and no evidence was introduced
that called into question the nexus between Canpbell’s condition
in 1995 and her condition less than two years earlier.

The ALJ's rejection of Dr. Prewitt’s retrospective opinion
is attributable to the fact that Dr. Prewitt’'s letter to the ALJ
is regrettably cryptic as to the basis of the opinion. Dr.
Prewitt was asked to opine as her treating physician because of
hi s knowl edge of her nedical condition from 1995 on, even though
his letter seens to inply that his conclusion was based only on
the summary of Canpbell’s testinony at the hearing. |In fact,
however, this letter responded to the July 3, 1996 letter
requesting his opinion "based on her present condition and this
hi story."% Thus, there is no basis for concluding that Dr.
Prewitt’s response did not include his nmedical assessnent of the
nature and severity of Canpbell’s condition from 1995 to

present . 4

48Tr. 151.

“This nmore natural reading is further buttressed by the
fact that Dr. Prewtt’s office notes either acconpanied his
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The conclusion that Dr. Prewitt’s retrospective opinion was
based solely on a summary of Canpbell’s testinony is also belied
by the nedical records supplied by Dr. Prewitt with his Novenber
1995 letter. Dr. Prewtt clearly had a significant treating
relationship with Canpbell: the record contains twenty-two dated
entries spanning fromJune 3, 1995 to May 13, 1996.°° Along with
his office notes, Dr. Prewitt’s Novenber 1995 letter to the ALJ
descri bes Canpbell’s physical limtations as "profound” and noted
that she was under his care for oxygen-dependent enphysena, sl eep
apnea norbid obesity and congestive heart failure.% Wile the
1995 letter and the office notes describe Canpbell’s current
mal adi es and do not purport to describe her condition in 1993,
they are highly significant because they establish Dr. Prewitt’s
famliarity wwth Canpbell’s condition and thus make his
subsequent retrospective opinion nore credible.

The ALJ did not consider that because Canpbell was under Dr.

retrospective opinion or followed i Mmedi ately thereafter,
circunstantially rebutting the notion that his opinion was devoid
of support fromhis treating relationship with Canpbell: Dr.
Prewitt’s retrospective opinion was witten after the hearing was
conducted, and the first half of his notes (up to the date of the
hearing) were introduced as evidence at the hearing, see Tr. 145
(Dr. Prewitt’s office notes through Novenber 13, 1995 are stanped
"Exhibit 23; 4 pages; Rec’'d at Hearing"), while his notes
covering the period after the hearing are imedi ately before Dr.
Prewitt’s retrospective opinion in the certified admnistrative
record.

0Tr. 138-142, 145-148.
S1Tr. 137.
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Prewitt’s care in 1995 for these ailnents, Dr. Prewitt was in a
far superior position than was the ALJ to nmake a retrospective
opinion as to the state of Canpbell’s health in 1993. While such
an opinion wll necessarily lack the exactitude of a

cont enpor aneous di agnosis fromthe treating physician, it is
certainly entitled to deference in the absence of contradictory
evi dence.

Further, even if the ALJ properly discredited Dr. Prewitt’s
opi ni on based on the ALJ' s disbelief of Canpbell’s testinony, the
ALJ woul d still not be warranted in rejecting the opinion
al together. The ALJ "cannot reject the treating physician’s
di agnosis without first attenpting to fill any clear gaps in the

admnistrative record.” Rosa v. Callahan, 168 F.3d 72, 79 (2d

Cr. 1999) (citations omtted). "A corollary to the [treating
physician rule is] that the decision nmaker [has] a duty to seek
clarification froma treating physician in the event the

physician’s report [is] sonmehow i nconplete." Geracitano v.

Cal | ahan, 979 F. Supp. 952, 956 (WD.N. Y. 1997), citing Schisler

v. Bowen, 851 F.2d 43, 46-47 (2d Cr. 1988). "Social Security
Regul ations place an affirmative duty on decision makers to seek

clarification or elaboration fromnedical sources." G(Ceracitano,

979 F. Supp. at 957, citing 20 CF. R § 404.1512(e)(1) ("W w |
seek evidence or clarification fromyour nedical source when the
report fromyour nedical source . . . does not contain all the
necessary information").
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Here, the ALJ rejected Dr. Prewtt’s diagnosis wthout
clarifying the extent to which that diagnosis was based on Dr.
Prewitt’ s nedi cal anal ysis based on his treatnent of Canpbell,
whi ch began in 1995. At the very least, the Court concludes that
the ALJ was obligated to seek clarification fromDr. Prewitt as

to the basis of Dr. Prewitt’s opinion.

3. Resi dual Functional Capacity Assessnent

The ALJ concluded that Canpbell retained the ability to
perform her past work as an office supervisor and as a conputer
operator. \Wile such a conclusion may have been warranted on the
scant evidence in the record, given the Court’s concl usion that
the ALJ inproperly rejected Canpbell’s subjective testinony,

i nproperly disregarded the retrospective opinion of Canpbell’s
treating physician, and failed to fill clear gaps in the

adm ni strative record, this conclusion wll have to be re-
exam ned on renmand.

Further, on remand the ALJ will have the benefit of SSA s
new gui dance on the evaluation of obesity. See 65 F.R 31039
(May 15, 2000). Specifically, the new guidelines specifically
address the eval uation of obesity when assessi ng Resi dual
Functional Capacity:

(besity can cause limtation of function. The
functions likely to be limted depend on nmany factors,
i ncl udi ng where the excess weight is carried. An

i ndi vidual may have |imtations in any of the

exertional functions such as sitting, standing,
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wal ki ng, lifting, carrying, pushing, and pulling. It
may al so affect ability to do postural functions, such
as clinbing, balance, stooping, and crouching. The
ability to mani pul ate nay be affected by the presence
of adi pose (fatty) tissue in the hands and fingers.

The ability to tolerate extrene heat, humdity, or
hazards may al so be affected. The effects of obesity
may not be obvious. For exanple, sonme people with
obesity al so have sl eep apnea. This can lead to

drowsi ness and lack of nental clarity during the day.
(besity may al so affect an individual’s social
functioning. An assessnent should al so be nade of the
ef fect obesity has upon the individual’s ability to
performroutine novenent and necessary physi cal
activity within the work environnent. Individuals with
obesity may have problens with the ability to sustain a
function over time. [Qur RFC assessnents nust consi der
an individual’s maximumremaining ability to do

sustai ned work activities in an ordinary work setting
on a regular and continuing basis. A ‘regular and
continuing basis’ neans 8 hours a day, for 5 days a
week, or an equival ent work schedule. In cases

i nvol ving obesity, fatigue may affect the individual’s
physi cal and mental ability to sustain work activity.
This may be particularly true in cases involving sleep
apnea. The conbined effects of obesity with other

i npai rments may be greater than m ght be expected

W t hout obesity. For exanple, soneone with obesity and
arthritis affecting a wei ght-bearing joint nay have
nore pain and limtation than m ght be expected from
the arthritis al one.

65 F. R 31039, 31041-31042 (footnote omtted).

V. Disposition

Because the ALJ inproperly discounted Canpbell’s subjective
reports of her ailnments and failed to either give sufficient
deference to Dr. Prewitt’s retrospective opinion or, in the
alternative, failed to sufficiently clarify the basis of that
opi nion, the Conmm ssioner’s denial of benefits on this record

must be reversed.
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There are instances when a renmand for the purpose of nore
fully devel oping the adm nistrative record is appropriate. In

Rosa v. Callahan, 168 F.3d 72, 82-83 (2d Cr. 1999), the Second

Circuit reversed the decision of the ALJ and remanded for a
full er devel opment of the record. "[I]t is appropriate for [the
court] to exercise its power . . . to remand the cause for a
rehearing [when] the primary problemw th the decision belowis
that the ALJ failed to adequately devel op the record before her.™
Id. at 83 n.8 (internal quotations and citations omtted). In
remandi ng, the court noted that "further findings would so
plainly help to assure the proper disposition" of the claim
because "the ALJ failed to develop the record sufficiently to
make any appropriate determnation in either direction.” [d. at
83 (internal citations and quotations omtted).

Simlarly, in Wllianms v. Apfel, 204 F.3d 48 (2d Gr. 2000),

the Second Circuit reversed the district court’s award of
benefits, and held instead that the case should have been
remanded to the ALJ to continue with the five-step sequenti al
analysis. 1d. at 50. Wile the court upheld the district
court’s determnation that there was not substantial evidence on
the record fromwhich the ALJ coul d have concluded that the
claimant was able to perform her past clerical work, id., a
remand to the ALJ was necessary because the district court found
that the ALJ erred at step four in the analysis, and under the
regul ations, there was a step remaining to be taken in the five-
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step sequential analysis. 20 CF.R 8§ 404.1520 ("If you cannot

do any work you have done in the past because you have a severe

[impairment], we will consider your residual functional capacity
[cal cul ated at step four] and your age, education and past work

experience to see if you can do other work.").

A remand for the purpose of gathering additional evidence is
appropriate in this case for several reasons. First, Dr.
Prewitt’ s opinion contains the phrase "given Ms. Canpbell’s
testinmony per your letter"” immediately prior to his retrospective
di agnosis. A remand in this case will allow the assigned ALJ to
obtain clarification of the basis for Dr. Prewitt’s retrospective
opi nion. Second, there have been significant changes in the SSA
regul ations regarding inpairnents related to or resulting from
obesity. Not only has the listing under which the ALJ eval uat ed
Canmpbell’s ill ness been renoved, but the SSA has revised ot her
potentially relevant listings relating to cardi ovascul ar health
in order to take account of the pervasive effects of severe
obesity. Finally, SSA has issued new gui dance on the eval uation
of obesity clainms in general. This guidance explains how ALJs
are to factor obesity into their evaluation of Residual
Functional Capacity. The guidance in this regard is highly
applicable to Canpbell’s claim given its extensive discussion of
the collateral effects of obesity, including sleep apnea and
i npai rment of exertional abilities.

In order to facilitate any further judicial review that may
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be sought after the ALJ reaches a decision on remand, the Court
directs the ALJ to nmake the foll ow ng specific factual findings.
First, the assigned ALJ should clarify the basis of Dr. Prewitt’s
retrospective opinion and take any further evidence bearing on
Canmpbell’s eligibility for benefits as of June 30, 1993. At step
three of the sequential analysis, the ALJ shoul d nmake specific
factual findings both on whether Canpbell’s inpairnent (as it

exi sted on June 30, 1993) neets or exceeds the listing for
obesity (9.09) as that listing existed prior to its renoval as
wel | as whether the inpairnent neets or exceeds any of the
revised listings, and thereafter set out which listing the ALJ
applies. If the ALJ reaches the RFC assessnent, the new SSA

gui dance on eval uating obesity in the context of that assessnent

nmust be appli ed.

VI. Concl usion

For the reasons set forth above, Canpbell’s Mtion for an
Order Reversing the Decision of the Comm ssioner, or in the
alternative, Remand[ing] for a New Hearing [Doc. #22] is GRANTED
| N PART AND DENI ED I N PART, as outlined above. The
Comm ssi oner’ s deci sion denying benefits is REVERSED and t he case
is REMANDED to the Comm ssioner for further proceedi ngs
consistent wwth this opinion and order. The Defendant’s notions
to affirmthe final decision of the Conm ssioner [Doc. #25 and
#27] are DEN ED, and the defendant’s notion to dism ss for
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failure to prosecute [Doc. #27]

Dat ed at New Haven,

Connecti cut,

is DENI ED AS MOOT.

I T 1S SO ORDERED.

/s/

Janet Bond Arterton
United States District Judge

this 30th day of Novenber, 2001.
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