UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

COMVUNI TY HEALTH CENTER
| NCORPORATED,

Pl aintiff,
No. 3:01cv146 (JBA)
V.

Patrici a W LSON- COKER

Def endant .

Menor andum of Deci si on
[ Doc. #22, 35 & 38]

Community Health Center, Incorporated (“CHCI”) filed this
suit on January 26, 2001, challenging a variety of paynent
practices related to the reinbursenent it receives fromthe State
of Connecticut under the Medicaid program

After several procedural turns, the sole defendant in the
case is Patricia WIson-Coker, the Comm ssioner of Connecticut’s
Departnent of Social Services (“DSS’), and the relief sought is
an injunction barring further use of a 4,200 visit provider
productivity screen that reduces the anount DSS rei nburses CHCI
for the care CHCl provides to Medicaid recipients. Both parties
have noved for summary judgnent on the sole remaining issue in
the case, which is the legality of the specific productivity
screen enpl oyed by DSS to reduce CHClI's Medicaid rei nbursenent.

Resolution of this dispute requires a detail ed exam nation

of an arcane and conplex area of law. This case presents thorny



i ssues of statutory interpretation and adm nistrative |aw,
i ncl udi ng what deference this Court nmust give to the policies and
procedures of the Centers for Medicare and Medi caid Services
("CM58"),?! an agency created by Congress and charged with
adm ni stering the Medicaid program?

For the reasons set out below, the Court will grant summary
judgment in CHCl's favor and enjoin WIson-Coker fromusing the

4,200 visit screen to reduce future paynents to CHCl

Fact ual Background

A The Parties and Prograns

CHCl is a non-profit, tax-exenpt primary health care clinic
that receives grant funds under Section 330 of the Public Health
Service Act, 42 U . S.C. 8§ 254b, which provides for primary and

preventive health care services in nmedically-underserved areas

ICMS is the new noni ker for the former Health Care Financing
Adm ni stration ("HCFA"). Tommy Thonpson, the Secretary for
Heal th and Human Servi ces, had considered calling the agency the
"Medi care and Medicaid Administration," but rejected the nane
because its abbreviation would be "MAMA, " and Thonpson reported
that "wonen found that acronyminsulting,” and "it reinforced an
i mage of the agency as paternalistic, or in this case,
mat ernal i stic, at a tinme when President Bush wants Medicare
beneficiaries to take nore responsibility for their health
i nsurance options." Robert Pear, Medicare Agency Changes Nane In

an Effort to Enphasi ze Service, N Y. Tinmes, June 15, 2001, at
A26.

2ln light of this fact, the Court invited CM5 to intervene
inthis litigation by notice served on the United States
Attorney’s Ofice. See Notice to Thomas A Scully, Adm nistrator
of the Centers for Medicare and Medi caid Services [Doc. #57]
(Cctober 4, 2001). No response was received.
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t hroughout the United States. As a recipient of grant funds
under 42 U. S.C. 8 254b, CHCI is a Federally-Qualified Health
Center, or FQHC, under both the Medicare and Medi caid prograns.
42 U. S.C. 88 1395x(aa)(4) (Medicare) and 1396d(l)(2)(B)
(Medi cai d).

Medi caid was established in 1965 as Title Xl X of the Soci al
Security Act ("Grants to States for Medical Assistance
Prograns"), codified at 42 U . S.C. 88 1396 et. seq., to assist
states in the provision of adequate nedical care to eligible
needy persons. A state elects to participate in the program
i.e., receive financial assistance fromthe federal governnent,
by filing a state plan. Wthin broad national guidelines
contained in federal |aw, each state (through its state plan)
establishes its own eligibility standards; determ nes the type,
anount, duration, and scope of services; sets the rate of paynent
for services; and admnisters its own program See 42 U S.C. 8§
1396a. Covered services to eligible beneficiaries are paid for
by the state; federal financial participation is provided by
grants fromthe federal governnent to the states. 42 U S. C 8§

1396b.

B. FQHCs in the Medicaid Program

In recognition of the special niche filled by FQHCs in the



provi sion of health care,® federal law requires that state

Medi cai d pl ans cover services rendered at FQHCs. 42 U. S. C. 88§
1396a(a) (10) (A & 1396d(a)(2)(C. This is a special provision in
favor of FQHCs, because states generally have significant
latitude in determ ning which providers and services wll be
included in the state plan and thus covered by Medi cai d.

Until recently, the Medicaid statute al so required
cost - based rei mbursenment for FQHC services. 42 U S. C 8§
1396a(aa).* This was another special provision favoring FQHCs in
that it existed despite the latitude states are normally given to
set the rate of paynent for covered services, and despite the

fact that cost-based rei nbursenment has generally fallen out of

]ln order to qualify for FQHC status, a health care facility
must be located in a nedically underserved area or serve a
medi cal | y underserved popul ation, and it nust be comunity based
in that the myjority of the nmenbers of its board of directors
nmust be patients of the center who, as a group, represent the
i ndi vi dual s being served by the center. FQHCs are required to
provi de an uncommonly broad array of services, and nust serve al
menbers of the community without regard for their ability to pay.
See generally 42 U S. C. § 254b.

‘Late |l ast year, Congress passed a bill that over tine
repl aced cost-based rei nbursenent with a prospective paynent
system (“PPS”). The lawis referred to as the Benefits
| nprovenent and Protection Act of 2000 ("BIPA"), Pub. L. No. 106-
554 (Dec. 21, 2000), and the sections relevant to FQHC
rei nbursenent are codified at 42 U. S.C. § 1396a(aa). In the
shift from cost-based rei nbursenent to the PPS, Congress required
that the new per-visit rate be calculated on the basis of what
the FQHC received previously under the old cost-based system
Thus, the cost-based rei nbursement fromthe prior years is
essentially frozen into place and will affect the new PPS rate
indefinitely, or at least until Congress anends the statute.
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favor because of its inflationary tendencies.?®

G ven that FQHCs are not-for-profit entities that cannot
pass budgetary shortfalls onto owners or other payers, Congress
was particularly concerned that states mght indirectly use
Public Health Service grants under 42 U S.C. 8§ 254b (which are
paid entirely by the federal government) to subsidize state
Medi caid costs (which are paid in part by the states):

To ensure that Federal PHS Act grant funds are not used
to subsidize health center or program services to

Medi cai d beneficiaries, States would be required to
make paynment for these services at 100 percent of the
costs which are reasonable and related to the cost of
furni shing these services.

H R Rep. No. 101-247 at 393, reprinted in 1989 U S.C C A N
21109.

The cost-based rei mbursenment nechanismfor FQHCs in the
Medi caid programis contained in 42 U S.C. § 1396a(aa)(2), which
provi des:

[ T]he State plan shall provide for paynent for such
services in an anount (calculated on a per visit basis)
that is equal to 100 percent of the average of the
costs of the center or clinic of furnishing such
services during fiscal years 1999 and 2000 which are
reasonabl e and related to the cost of furnishing such
services, or based on such other tests of

reasonabl eness as the Secretary prescribes in
regul ati ons under [ Medicare], or, in the case of
services to which such regul ations do not apply, the

°See, e.d., Rand Rosenblatt et al., Law and the Anerican
Health Care System 470 (1997) (cost-based rei nbursenent "created
extraordinary inflationary pressures: the higher the [provider’s]
costs, the higher its reinbursenent. The system was al so
inequitable, since it rewarded costs, not quality or efficiency.
[I]t paid to be costly and sl oppy.").




sane net hodol ogy used under [Medicare], adjusted to
take into account any increase or decrease in the scope
of such services furnished by the center or clinic
during fiscal year 2001.

C. Productivity Screens

Connecticut’s state plan requires paynents to providers to
be lowered if the providers fail to neet a 4,200 visit
productivity screen, which has been in place since 1996.°% This
screen reduces the paynents that DSS makes to CHClI (and any ot her
FQHC Medicaid provider) if the clinic’s physicians have fewer
than 4,200 patient visits per year. The screen sets 4,200 visits
as the baseline assunption; if a physician has fewer visits, DSS
reduces the clinics reinbursenent on a pro rata basis. For
exanple, if a CHCl physician had only 3,800 patient visits in one
year, DSS would only reinburse CHCl 90.4% of CHCI's actual cost
of providing those visits. The state contends that the screen
pronotes efficiency by mandating a certain | evel of volume, while
CHCI clains the screen is too blunt a tool for that task in that

it fails to take account of nore subtle factors bearing on the

5Connecticut’s 2001 anmendnent to its Medicaid state plan
formally anmended the plan to raise the screen from 3,500 visits
to 4,200 visits. The 3,500 visit screen had been in the
regul ati ons since 1989, but DSS has applied the nore stringent
4,200 visit screen since 1996, when the | egislature passed a | aw
mandati ng Medi care productivity standards for FQHC rei nbursenent.
DSS never changed the state plan or the underlying adm nistrative
regul ations to reflect the 4,200 visit screen, and relied instead
on the principle that a state statute trunps state admnistrative
regul ati ons.

CMS approved the anended state plan in July 2001.
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reasonabl eness of a physician’s productivity, such as the nature
of the physician’s practice and his or her patients’ needs.

Wt hout the screen in place, CHCI would receive
approxi mat el y $90, 000 nore per year in Medicaid rei nbursenent.
CHCl asserts that this dramatic shortfall cannot be recouped from
ot her payers and thus threatens its ability to serve its needy

patients.

1. Analysis

The issue in this case is whether the productivity screen
present in the state plan is valid in light of the statutory
cost - based rei nbursenment provision, which represents Congress’s
mandat e that FQHCs be rei nbursed on a cost basis.

Al'l provisions of a state plan nust conply with federal
statutes, regulations and official issuances of CM5. 42 CF. R 8§
430.10. "'In passing on the validity of a state Medicaid pl an
under federal |law, the court nust determ ne whether the plan is
procedurally and substantively in conpliance with the
requi renents of the Federal Medicaid Act and its inplenenting

regul ations.’" DelLuca v. Hammons, 927 F. Supp. 132, 133

(S.D.N Y. 1996), quoting Am sub (PSL), Inc. v. Colorado Dep’'t of

Social Servs., 879 F.2d 789, 795 (10th G r. 1989).




A The Statutory Underpi nnings of Reasonabl e Cost
Rei mbur senment

It is clear fromthe text of the statutory reinbursenent
mechanism 42 U . S.C. § 1396a(aa)(2), that only "reasonabl e" costs
will be reinbursed — not all costs. Two key di sputes between the
parties are who gets to determ ne which costs are reasonabl e and
how t hey nust do so.

The statutory reinbursenent nechanismis exactly the sanme as
it was when originally enacted in 1989 — except for a change in
punctuation in the | ast enactnment, on Decenber 21, 2000.’ The
old statute read:

[ T]he State plan shall provide for paynent for such
services in an anount (calculated on a per visit basis)
that is equal to 100 percent of the average of the
costs of the center or clinic of furnishing such
services during fiscal years 1999 and 2000 which are
reasonabl e and related to the cost of furnishing such
services or based on such other tests of

reasonabl eness, as the Secretary prescribes in

regul ations under [42 U.S.C. § 13951 (a)(3)], or, in the
case of services to which such regul ations do not
apply, the sane nethodol ogy used under [42 U S.C. 8§
13951 (a)(3)], adjusted to take into account any

i ncrease or decrease in the scope of such services
furnished by the center or clinic during fiscal year
2001.

What has changed is the placenent of one comma, which has
noved eight words to the left. The forner statute reads:
[ The state shall pay FQHCs] 100 percent of the average
of the costs . . . which are reasonable and related to

the cost of furnishing such services or based on such
ot her tests of reasonabl eness, as the Secretary

"The new section is found in §8 702 of BIPA, codified at 42
U S.C. § 1396a(aa)(2).



prescribes in regul ations under [Medicare].

Under the old version, it was clear that any definition of
or limtation on the reasonabl eness of costs had to be found in
the Medicare statute or regul ations.

The current statute reads:

[ The state shall pay FQHCs] 100 percent of the average
of the costs . . . which are reasonable and related to
the cost of furnishing such services, or based on such
ot her tests of reasonabl eness as the Secretary
prescribes in regul ati ons under [ Medicare].

By shifting the comma eight words to the left, an argunent
could be made that the statute’ s meani ng has changed. The new
statute, with its disjunctive comma after "services," could

indicate that tests of reasonabl eness prescribed in regul ations

under Medicare are only one possible source of proxies and

screens, with the | anguage before the new comma providi ng an
i ndependent source of authority to either CMS (unhinged fromthe
requi renent that such tests of reasonabl eness be pronulgated in
regul ati ons under Medicare) or the states.

CHCI argues that since there is no legislative history
what soever indicating Congress’s intent to change the neaning,
and since the statute has remained the sane since its enactnent
in 1989, only to be changed | ast year (two weeks before it was to
take effect), the punctuation changes nust be a scrivener’s
error.

W | son- Coker acquiesces in the view that no expl anation



exi sts for the changed conma pl acenent, and notes that CVS treats
the statute as neaning the sanme thing as it did prior to the
comma shift. However, she maintains that the statute has al

al ong provided for tests of reasonabl eness outside the Medicare
regul ati ons promul gated by CMS, both under the old and new

| anguage of the statute.

CMS treats the present statute as neaning the sanme thing as
its earlier version. In a CMs-issued "Q & A" on BIPA s new
prospective paynment system for Medicaid FQHCs, CMS addressed the
Bl PA | egi sl ati on:

Question: The legislation states that the per visit
rate shall be an amobunt that is equal to 100 percent of
the average costs of the center/clinic during fiscal
year 1999 and fiscal year 2000 which are reasonabl e.
VWhat are the tests of reasonabl eness?
Answer: The BIPA | egislation requires states to use
tests of reasonableness in effect in fiscal year 1999
and fiscal year 2000 in establishing a PPS rate or, as
prescribed in regul ati ons under section 1833(a)(3) of
the Social Security Act. This section of the statute
allows for the application of caps and productivity
screens.
(all punctuation as in original).8
The fact that CM5, the agency entrusted by Congress with the

adm ni stration of the Medicare and Medi caid prograns, reads the

8n a felicitous twist of irony, CM5 itself placed an
awkward conma in a granmatically inappropriate place in the above
"Q & A" and thus created anbiguity: Is the comma after "or" on
the third Iine of the answer supposed to be before the word "or,"
whi ch woul d conport with the new statute in that it would all ow
for tests of reasonabl eness that existed outside the Medicare
regul ations, or should it be sonewhere else? It certainly does
not bel ong between "or" and "as," where CMS placed it.
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new statute the sane way it read the old statute is evidence that
t he change in punctuation did not substantively change the
statute’s neaning. Rather than being an estoppel argunent, which
is disfavored in statutory construction,® CMS s | ong-standi ng
view of the lawis one interpretive tool available to the Court
as it determ nes what Congress legislated in 42 U S.C. §
1396a(aa)(2). "It is by now a conmonpl ace that when faced with a
probl em of statutory construction, [courts show] great deference
to the interpretation given the statute by the officers or agency

charged with its admnistration.” EPA v. National Crushed Stone

Ass’n, 449 U. S. 64, 83 (1980) (citations and quotations omtted);

accord United States v. Mead Corp., 533 U. S. 218, 304 (2001)

("’ consi derabl e wei ght should be accorded to an executive
departnment’s construction of a statutory schene it is entrusted

to administer’"), quoting Chevron U S.A Inc. v. NRDC, 467 U. S

837, 844 (1984); Bragdon v. Abbott, 524 U S. 624, 642 (1998)

The parties’ essential agreenment on the scrivener’s error
theory is insufficient for the Court to conclusively proceed on
that assunption. See South Otawa v. Perkins, 94 U S. 260, 267
(1876) ("There can be no estoppel in the way of ascertaining the
exi stence of a law. That which purports to be a law of a State
is alaw, or it is not a law, according as the truth of the fact
may be, and not according to the shifting circunstances of
parties. It would be an intolerable state of things if a
docunent purporting to be an act of the |egislature could thus be
a law in one case and for one party, and not a |aw in another
case and for another party; a law to-day, and not a | aw
to-morrow, a law in one place, and not a law in another in the
sane State. And whether it be a law, or not a law, is a judicial
guestion, to be settled and determ ned by the courts and
j udges.").

11



("The wel |l -reasoned views of the agencies inplenmenting a statute
‘constitute a body of experience and inforned judgnent to which
courts and litigants may properly resort for guidance.’"),

quoting Skidnore v. Swift & Co., 323 U S. 134 139-140.

It is clear fromthe reference to "costs which are
reasonabl e" that what the reinbursenent nechani smof the statute
is meant to reflect is a cost-based rei nbursenent system
Because Medi cai d does not generally use cost-based rei nbursenent,
the statute references provisions of the Medicare statute, which
does specifically provide for cost-based rei nbursenent. The
referenced Medi care provision, 42 U S.C. § 1395l (a)(3), uses
i dentical "reasonabl eness" | anguage — yet it omts the commma
altogether. It provides that Medicare will pay FQHCs:
the costs which are reasonable and related to the cost
of furnishing such services or which are based on such
ot her tests of reasonabl eness as the Secretary may
prescribe in regulations, including those authorized
under [42 U.S. C § 1395x(Vv)(1)(A].

42 U.S.C. 8§ 1395l (a)(3).

In the context of the statute as a whole, it is thus clear
that 42 U.S.C. § 1396a(aa)(2) inports the "costs which are
reasonabl e and related to the cost of furnishing such services or
whi ch are based on such other tests of reasonabl eness as the
Secretary may prescribe in regulations” | anguage — which
aut hori zes cost-based rei nbursenment and is expressly contained in
the Medicare statute and in every incarnation of the Medicaid

FQHC rei mbursenment nmechanismuntil the last — and then references

12



the Medicare statute and regul ations, which explicitly instruct
how such costs are to be determ ned. Medicaid |acks the cost-
based architecture that exists in the Medicare statute and is
still the reinbursenment mechanismfor at |east sone Medicare
services, so to speak of "reasonable costs” in the Medicaid
program whil e referencing a correspondi ng Medi care statute that
provi des extensive guidance (both in the statute and in
regul ati ons) regardi ng how "reasonabl e costs" are to be
determ ned can only be read as inporting the Medi care standards.
This reading al so nmakes sense in light of the fact that the
regul ati ons on cost-based rei nbursement distinguish between costs
that are related to the cost of furnishing services and those
that are otherw se reasonabl e even though they are not related to
the cost of furnishing services. Not all reasonable costs that
will be allowed are actually related to the cost of furnishing
services. This is conceived as one of the blessings of a cost-
based rei nbursenent system Congress has made a policy choice
that certain costs, such as the expense of training new
doctors, 1 office overhead and depreciation,! and certain bad
debt s'2 shoul d be included in the rei nbursenment nethodol ogy.

Thus, those costs — while not necessarily "related to the cost of

1042 C.F.R § 405.2468(f).
1142 C.F.R § 405.2468(b)(3).
1242 C.F.R § 413.5(c)(6).
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furni shing such services" — are nonethel ess included in the
rei nbursenent matrix, because they are specifically provided for
in regul ati ons under Medi care.
Medi care’s specific statutory definition of "reasonabl e
costs" is located at 42 U. S.C. 1395x(v):
The reasonabl e cost of any services shall be the cost
actually incurred, excluding therefromany part of
incurred cost found to be unnecessary in the efficient
delivery of needed health services, and shall be
determ ned in accordance with regul ati ons establishing
the nethod or nmethods to be used, and the itens to be
i ncluded, in determ ning such costs for various types
or classes of institutions, agencies, and services

42 U.S.C. 8 1395x(V) (1) (A).

Medi cai d has no such specific statutory definition, and has
little in the way of guidance on reasonable costs at all. To
read the Medicaid statute as allow ng for reasonable costs to be
determ ned outside of the Medicare statutory and regul atory
framewor k di vorces "reasonabl e costs" — which is sonmething of a
Medi care cost-based rei nbursenent termof art — fromthe Medicare
statutory and regul atory "anchor" that has always given that
phrase neaning. Wthout that statutory and regul atory franmework,
"reasonabl e costs" becones an enpty phrase. |If "reasonable
costs" is whatever the state says that it is (i.e., if the state
can apply its own proxies, screens and caps wi thout regard to the
statute and regulations), FQHCs are no longer in a different
position fromany other provider, despite the fact that Congress

specifically provided for cost-based rei nbursenent for FQHCs for
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t he express purpose of ensuring that state Medicaid prograns do
not subtly shift FQHCs' expenses in treating Medicaid patients
onto the federal governnent’s public health service grant system
which is financed entirely by the federal governnent. Guven its
context and history, it is clear that the statutory rei nbursenent
mechanismcodified at 42 U S.C. § 1396a(aa)(2) requires
reasonabl e cost to be determ ned under the Medicare statute and
regul ati ons. 13

DSS' s authority to reduce paynents to CHCI based on a screen
is thus derived fromthe statutory | anguage that reads, "costs
whi ch are reasonable and related to the cost of furnishing such
services or which are based on such other tests of reasonabl eness
as the Secretary may prescribe in regulations,” which is codified
at 42 U.S.C. 8§ 1395l (a)(3). This statute, in turn, references
Medi care’s definition of "reasonable costs,” found at 42 U S.C. 8§
1395x(v). CMS has pronul gated regul ati ons under both sections
i ndi cati ng how "reasonabl e costs" are actually determ ned. 42

C.F.R Parts 405 & 413. Any tests of reasonabl eness, such as the

BThis is in the absence of a Medicaid statutory or
regul atory definition of "reasonable cost." To date CM5 has
never pronul gated Medi caid FQHC rei nbursenent regul ations, and
the statute and the agency’s practice both indicate that the
Medi care regul ations should apply until such regul ations are
pronmul gated. In the 1992 Medi care FQHC regul ati ons, CMS
indicated that "[r]elated Medicaid rules are being developed in a
separate rul emaki ng docunent." 47 F.R 24961, 24961 (June 12,
1992). By 1996, CM5 acknow edged that the Medicaid FQHC rul es
were still not conplete. 61 F.R 14640, 14641 (April 3, 1996).
As of today, no Medicaid FQHC rei nbursenent regul ati ons have been
pr omul gat ed.
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4,200 visit screen, nust be provided for in these statutory and

regul at ory provisions.

B. Medi care Regul ations & the 4,200 Visit Screen

There are two regul atory sources of authority for the 4,200
visit screen: (1) regulations pronulgated first in the Federal
Regi ster and later codified in the Code of Federal Regul ations;
and (2) regulations pronulgated solely in the Federal Register
and never pronulgated in the Code of Federal Regulations. The
first set, which the Court will refer to as "C.F.R Regul ations,"
contain general provisions for productivity screens but do not
contain the actual 4,200 visit screen itself. The second set,
which the Court will refer to as "F.R Regulations,” contain the
specific 4,200 visit screen. The specific 4,200 visit screen is
al so contained in the Medicare Manual, ! which is CVMS' s

construction of its regulations. See Keefe v. Shalala, 71 F.3d

1060, 1065 (2d Cir. 1995), citing Lyng v. Payne, 476 U S. 926,

939 (1986) and St. Mary's Hospital v. Blue Cross & Blue Shield

Ass’n, 788 F.2d 888, 890 (2d Cr. 1986).

¥I'n the Medicare Manual applicable to RHCs and FQHCs,
attached as Ex. (B)(5) to Def.’s Mem QOpp’'n Application Prelim
Inj. [Doc. #27], CMS indicates that the productivity screens are
applicable to both RHCs and FQHCs. Specifically, 88 502 & 503
set out the 4,200 visit guideline and indicates that it applies
to both RHCs and FQHCs.
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1. Overvi ew

As explained in detail below, the specific 4,200 visit
productivity screen at issue here nust itself be contained in the
regul ations. Thus, the Court nust first exam ne each of the two
sources of regulatory authority regarding the screen (i.e., the
C.F.R Regulations and the F.R Regulations), with two specific
questions. First, the Court nust determ ne whether the
regulation in question actually inposes the 4,200 visit screen.
| f that regul ation provides for the screen with sufficient
specificity, the Court nust then determ ne whether that
regul ati on was validly pronul gat ed.

The Court concludes that as to the first regulatory
provision, the C.F. R Regulations, the answer to the first
question is in the negative: the C.F. R Regul ations do not
actually inpose the screen by their terns, as is required by the
statute. As to the second regulatory provision, the F.R
Regul ations, the Court concludes that while the answer to the
first questionis in the affirmative (i.e., the F.R Regul ations
do i npose the specific 4,200 visit screen), the answer to the
second question is in the negative — the F.R Regul ations were
not validly promulgated. Thus, there are no validly pronul gated
regul ations that specifically inpose the 4,200 visit screen, and

the screen is illegal.
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2. The Regul ations Must Contain the 4,200 Visit
Screen

In order for the state to reduce its Medicaid paynents
t hrough use of the specific 4,200 visit screen, the 4,200 visit
nunber itself nust be present in the regul ations, because 42
U S C 8§ 1396a(aa)(2) references "regulations,” not the Medicare
Manual or other interpretive guidance provided by CVM5. In
addition to the plain | anguage ("regul ations") of 42 U S.C. 8§
1396a(aa)(2), 42 U.S.C. §8 1395hh(a) provides:

(1) The Secretary shall prescribe such regul ations as
may be necessary to carry out the adm nistration of the
i nsurance prograns under this title [ Medicare]. Wen
used in this title, the term"regul ati ons" neans,

unl ess the context otherw se requires, regulations
prescribed by the Secretary.

(2) No rule, requirenent, or other statenent of policy
(other than a national coverage determ nation) that

est abl i shes or changes a substantive | egal standard
governing the scope of benefits, the paynent for
services, or the eligibility of individuals, entities,
or organi zations to furnish or receive services or
benefits under this title [Medicare] shall take effect
unless it is pronulgated by the Secretary by regul ation
under paragraph (1).

Whet her an agency promulgation is in fact a "rule" (also
known as a regulation!®) is not as straightforward as it m ght
appear at first blush. The APA defines "rule" as "the whole or a
part of an agency statenent of general or particular

applicability and future effect designed to inplenent, interpret

3The term "regul ati on" is synonynmous with "rule," because
the APA classifies all admnistrative action as either "rules" or
"orders," and rules are actions of general applicability that are
guasi -l egislative, while orders are adjudicatory in nature.

18



or prescribe law or policy" or to establish rules of practice. 5
U S.C § 551(4).
In Carter v. Celand, 643 F.2d 1 (D.C. Cr. 1980), the D.C

Crcuit was faced with a Veteran’s Adm nistration policy terned
the "birth by another rule,” and was required to determ ne
whet her the rule was, in fact, a regul ation:

On its face, the "birth by another rul e" appears to be
an adm ni strative guideline rather than a regul ation:
it has never been subjected to the notice and coment
requirenent and it is not contained in the Code of
Federal Regulations. In general, however, a rule's
formis not determ native of whether or not it should
be classified as a regulation. [We nust |ook to the
gui deline’s substance and practical effect . . . . The
“birth by another rule’ sinply enbodies the

Adm nistrator’s interpretation of Congress’ continuous
cohabi tation requirenent :

ld. at 8, citing @Quardi an Federal Sav. & Loan Asso. v. Federal

Sav. & Loan Ins. Corp., 589 F.2d 658, 666 (D.C. Gr. 1978).

The distinction seens to conflate the definition of "rule"
with the distinction between "interpretive" and "l egislative"
rules. The Second Circuit examned this distinction in darry v.

United States, 85 F.3d 1041 (2d G r. 1996), where the court

addressed a claimthat the Ofice of Personnel Managenent (OPM
failed to conply with the APA"s notice and comrent rul emaki ng
procedures before adopting a policy of barring air traffic
control strikers for an indefinite period fromre-enploynent with
t he Federal Aviation Adm nistration.
Under the APA, there are two distinct types of rules —
| egislative rules and interpretive rules. Legislative

rules are those that ‘create new law, rights, or duties
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in what anounts to a legislative act.’ Interpretative
rul es, however, do not create rights, but instead
‘clarify an existing statute or regulation.’” Because
they do not create or destroy any rights, interpretive
rules are exenpt fromthe APA's notice and coment

pr ocedur es.

Id. at 1048, quoting Wiite v. Shalala, 7 F.3d 296, 303 (2d Cr
1993) and citing 5 U.S.C. 8§ 553(b)(3)(A) and New York City

Enpl oyees’ Retirenent Sys. v. SEC, 45 F.3d 7, 12 (2d Gr. 1995).

In darry, OPMs regulations in place at the tinme of the
stri ke enunerated several factors used to determ ne whether a
person is suitable for enploynent in the federal governnent,
i ncl udi ng whet her their conduct "’ nmay reasonably be expected to
interfere with or prevent the effective perfornmance’" by the
i ndi vidual of his or her duties in the position or the agency in

its fulfillnment of its duties. ld., quoting 5 CF.R 8§ 731.202.

After the strike, OPM banned re-enploynent of the strikers with
FAA indefinitely. The strikers challenged the ban under the APA
The Second Circuit held that OPM s ban on re-enpl oynent was
interpretive and not |egislative, because the ban "was based on
an interpretation of [OPMs] own regulations [and it] neither
created any new |l aw or rights nor was derived from an
interpretation of OPMs own regulations.” darry, 85 F.3d at
1049.

CM5' s use of the 4,200 visit screen is nore than an
interpretation of the provisions in the regulations that allow

for screens. The striking air traffic controllers in darry
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woul d not have been allowed to return to enploynent at the FAA
even in the absence of the explicit re-enploynent ban, because in
OPM s view, their prior conduct may reasonably have been expected
tointerfere with their jobs or FAA's m ssion, and thus they were
unsui t abl e under the already-existing regulation. The 4,200
visit provider screen, however, wll cut out costs that woul d be
rei mbursabl e under, for exanple, a 3,500 visit screen, and wll

i ncl ude costs that would be excluded under a 5,000 visit screen.

I n other words, specifying "4,200 visits" is nore than an
"interpretation” of what the word "screens"” neans in the
regulations. In contrast, saying "no enploynment for strikers" is
only an interpretation of "no enploynent for unsuitable people,"”
because OPMis specifying who, inits view, is unsuitable.

CVM5' s specific provision of 4,200 visits as the required
screen is a legislative regulation, because it creates new rights
and has a general prospective affect. Thus, the authority that
specifies the standard as 4,200 visits nust itself be a validly-

promul gated regul ati on.

3. The C. F. R Regul ations
CMS has promul gated regul ati ons under both rel evant Medi care
statutes, 42 U . S.C. 88 1395l (a) (Medicare’ s cost-based
rei mbursenment schene) and 1395x(V) (1) (A) (Medicare’ s definition
of reasonable costs), further clarifying when tests nmay be used

to determ ne whether costs are reasonable. These regul ations
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were first published in the Federal Register and are now codified
in the Code of Federal Regul ations.
Medi care rei nbursenment to Rural Health dinics ("RHCs") 16
and FQHCs is governed specifically by 42 CF. R Part 405, and
generally by 42 CF. R Part 413. The regulations in Part 405
were initially adopted in 1978 as to RHCs, and FQHCs were
included in 1992.
When CVS added FQHCs into the regulations in 1992, it
specifically indicated that it intended to apply the sane
rei mbursenment net hodology to FQHCs as it already applied to RHCs,
including the 4,200 visit screen:
We considered using several nethodol ogies for paynent
to FQHCs, but because the benefit is so simlar to the
RHC benefit, we believe that for sinplicity and
admnistrative ease, it is nore feasible to adopt the
RHC net hodol ogy for FQHCs.

57 F. R 24961, 24967 (June 12, 1992).

These rei nbursenment regul ations indicate that both RHCs and
FQHCs will be paid "on the basis of an all-inclusive rate," 42
C.F.R 8§ 405.2462(b), and the all-inclusive rate "is subject to

any tests of reasonabl eness that may be established in accordance

wth this subpart,” 42 C.F. R 8 405.2464(a)(3). Wen CVM5 added

®pyblic L. No. 95-210 (Decenber 13, 1977) established the
RHC programto facilitate access to health care by rural
residents. Like the FQHC program Congress mandated that RHCs be
rei nbursed on a cost basis in both the Medicare and the Medicaid
prograns. Section 8 702 of BIPA, 42 U S. C. 8 1396(a)(aa), which
allows states to switch to a prospective paynent systemwth
regard to Medi caid FQHC costs, applies to Medicaid RHC costs, as
wel | .
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FQHCs to the RHC regul ations in 1992, it specifically discussed
t hese "tests of reasonabl eness,” and set out the 4,200 visit
guideline. 47 F.R 24961, 24967 (June 12, 1992).

The only other point in Part 405 that specifically nentions
tests of reasonabl eness, however, is 8 405.2468, which provides
specifically for tests of reasonabl eness for RHCs, w thout
reference to FQHCs:

(c) Tests of reasonabl eness for rural health clinic
cost and utilization. Tests of reasonabl eness

aut horized by [42 U . S.C. 88 1395l (a) and
1395x(v) (1) (A)] may be established by HCFA or the
carrier with respect to direct or indirect overal
costs, costs of specific itens and services, or costs
of groups of itens and services. Those tests include,
but are not limted to, screening guidelines and
paynment limtations.

(d) Screening guidelines. (1) Costs in excess of
anounts established by the guidelines are not included
unless the clinic or center provides reasonabl e
justification satisfactory to the internediary.

(2) Screening guidelines are used to assess the costs
of services, including the foll ow ng:

(1) Conpensation for the professional and supervisory
servi ces of physicians and for the services of
physi ci an assistants, nurse practitioners, and
nurse-m dw ves.

(11) Services of physicians, physician assistants,
nurse practitioners, nurse-m dw ves, visiting nurses,

qualified clinical psychol ogists, and clinical social
wor ker s.

(ti1) The level of adm nistrative and general expenses.
(tv) Staffing (for exanple, the ratio of other clinic
or center personnel to physicians, physician
assistants, and nurse practitioners).

(v) The reasonabl eness of paynents for services

23



purchased by the clinic or center, subject to the
limtation that the costs of physician services
purchased by the clinic or center may not exceed
anounts determ ned under the applicable provisions of
subpart E of part 405 or part 415 of this chapter.

42 C.F. R 405. 2468 subsections (c) and (d).?'

In sum it is clear that the C F. R Regul ati ons count enance
the use of productivity screens, w thout specifically setting the
paraneters of such a screen (i.e., the regulations in the CF. R
do not specifically use the figure 4,200). Thus, they cannot
serve as a legal basis for the inposition of this specific 4,200

Vvisit screen.

4. The F. R Regul ations
a. Specificity and Facial Regularity

Wil e the 4,200 visit nunber has never been codified in the
CF.R, it has appeared in the Federal Register multiple tines
over the past two decades.

CMS has applied sonme formof productivity screen to Rural
Health dinics since 1978, when it published a "Notice" entitled
"Screening Gui delines and Paynment Limt for Medicare and Medicaid
Rei nbursenent” in the Federal Register. 43 F.R 42787 (Septenber

21, 1978). The notice set out the statutory basis and rationale

YI'n light of the 1992 pronulgation in which CVB
specifically indicated that it was adopting the sane
rei mbur senent net hodol ogy, the title of subsection (c), which
references only RHCs, nmay be an error. Even if it is not, the
other provisions of 42 CF. R Part 405 indicate the possibility
of screens.
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for the guidelines, and required at |east three visits per hour
per physician. The notice specifically referenced use of simlar
gui delines by the Bureau of Community Health Services (BCHS), an
HHS agency that awards grants to RHCs. 8

In 1980, CMS published a proposed rule in the federal
register:

In addition to [the] proposed changes in our paynent
met hod, we are proposing to revise the current
screening guidelines for clinic productivity and
overhead costs (set forth in a notice published on
Septenber 21, 1978 (43 F.R 42787)) to conformto the
gui del i nes used by the Bureau of Community Health
Services (BCHS), Public Health Service.

* * %

The House and Senate conm ttee reports acconpanying the
RHC benefit legislation (Pub. L. 95-210) direct the
Secretary to establish screening guidelines to identify
situations in which costs would not be all owed w thout
further investigation or reasonable justification. At
present, we use two such guidelines. The guidelines
appeared in the Septenber 21, 1978, Federal Register
(42 FR 42787) . . . . W propose to use productivity
gui delines that are the sanme as BCHS to eval uate the
performance of Federally funded health center grants.

[ The BCHS gui del ines provide for the 4,200 visit
screen. |

45 F.R 59734 (Septenber 10, 1980).

After receiving coments on the 1980 proposed rule, CM
issued a Final Notice at 47 FR 54163 (Decenber 1, 1982): "This
notice establishes revised productivity screening guidelines and

a revised upper limt on Medicare and Medicaid rates of paynent

BBCHS i s now known as the Health Resources and Services
Adm ni stration ("HRSA").
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for rural health clinic services furnished by independent rural
health clinics.” After setting out the history of the 4,200
visit screen, CMS announced:

We have sel ected these guidelines for several reasons.
First, approximately two-thirds of all facilities now
participating in Medicare and Medicaid as RHCs al so
receive grants from BCHS. BCHS has had extensive
experience with such clinics, predating [ CVE]

i nvol venent beginning in 1978. They use these
productivity guidelines in their grant review process,
and have revised themto inprove their appropriateness.
Because many clinics already are subject to BCHS
productivity guidelines, adoption of these guidelines
by [CM5] will not inpose any additional burden on the
clinics. [CM5 s] adoption of these guidelines ensures
that these clinics are not subject to different

gui delines inposed by two different agencies of HHS.

Qur estimates of the actual productivity of clinics now
reporting their costs and utilization to [CM5] show
t hat physici ans, physician assistants, and nurse
practitioners have average FTE productivity
substantially greater than the m ni mum gui delines. W
expect, therefore, that clinics not receiving BCHS
grants will also have little or no difficulty in
meeting the guidelines, unless there are speci al
circunstances preventing this (in which case the clinic
could apply for an exception).
In 1992, CMS added FQHCs to the RHC regulations in a "Final
Rule with Corment Period," 47 F.R 24961, 24967 (June 12, 1992).
Again, CMS specifically set out the 4,200 visit guideline, and
explained that it was applying the guideline to FQHCs "because
the benefit is so simlar to the RHC benefit, [so] we believe
that for sinplicity and adm nistrative ease, it is nore feasible
to adopt the RHC net hodol ogy for FQHCs."
CVMS revisited the rules in 1996, when it addressed conments
received since the 1992 initial pronmulgation in a question and
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answer format and pronul gated a final rule retaining the 4,200
visit screen. As required by the ADA, CMS responded to comrents
on the necessity and propriety of the 4,200 visit screen as
applied to FQHCs. 61 F. R 14640 (April 3, 1996).

Because the F. R Regul ations specifically set out the 4,200
visit screen, the Court nust determ ne whet her those regul ati ons
are validly pronmul gated. When CVS established the 4,200 visit
screen in the F.R Regulations, it was required to follow the
"informal rul emaking," or notice and comrent, procedures of 5
U S.C. 8§ 553, because in the absence of directives to the
contrary in the agency’s enabling legislation, the APA's infornma
rul emaki ng procedures apply whenever the agency issues
substantive rules that are not otherw se exenpted fromthe APA
See 5 U S.C. 8 553(c) (informal rul emaking does not apply when
"rules are required by statute to be made on the record after
opportunity for an agency hearing”) and 8 553(b) (exenpting
certain rules fromthe APA altogether, including, inter alia,
interpretive rules and general statenents of policy).

The APA's notice and conment rul emaki ng process consi sts of
three steps. First, the agency nust give notice in the Federal
Register. 5 U S. C. 8 553(b). Second, the agency "shall give
i nterested persons an opportunity to participate in the rule
maki ng t hrough subm ssion of witten data, views, or argunments
with or without opportunity for oral presentation. 5 U S C 8§
553(c). Finally, the agency nust consider the relevant matter
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presented and issue the final rules. 1d.

On their face, the F.R Regulations that contain the
specific 4,200 visit screen conply wwth the APA s informal
rul emaki ng procedures because CVS: (i) provided notice in the
Federal Register explaining the terns and substance of the screen
and referencing the |l egal authority under which the rules were
proposed; (ii) solicited comments on the screen; and (iil)
consi dered the comrents received and promul gated a final rule.

See 5 U.S. C. § 553.

b. The "Bureaucratic Bungle"

CHCl argues that CM5 s promul gati on of and adherence to the
4,200 visit screen is nothing nore than a "bureaucratic bungle”
that is entitled to no deference fromthe Court, because HRSA
(formerly BCHS) abandoned the 4,200 visit screen in 1993 as
unnecessary. CHCl's argunent is centered around the fact that
HRSA' s use of the screen was the primary notivating factor in
CVM5' s use of the screen, and that CVS specifically stated in 1996
that its reason for retaining the screen was HRSA's use — even
t hough HRSA had actually stopped using it in 1993.

Because CM5 has conplied with the informal rul emaking
procedures, the Court’s review of the 4,200 visit screen is
appropriately circunscribed in scope. Reversal of CVMS s
selection of the 4,200 visit screen is appropriate only if the
decision to include the screen "was not supported by substanti al
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evi dence or was arbitrary, capricious, an abuse of discretion, or

otherwi se not in accordance with law." Fund for Animals v.

Babbitt, 89 F.3d 128, 132 (2d Cr. 1996) (citations omtted);
accord 5 U S.CA 8 706.%

"Al t hough the scope of judicial review under this standard
is narrow and deferential, a reviewing court nust be certain that
an agency has considered all the inportant aspects of the issue
and articulated a satisfactory explanation for its action,
including a rational connection between the facts found and the

choice made." Henley v. Food and Drug Adnmin., 77 F.3d 616, 620

(2d Cir. 1996), citing, inter alia, Burlington Truck Lines v.

United States, 371 U S. 156, 168 (1962) (internal quotations

The APA provides: "To the extent necessary to decision and
when presented, the reviewing court shall decide all relevant
questions of law, interpret constitutional and statutory
provi sions, and determ ne the nmeaning or applicability of the
terms of an agency action. The reviewing court shall . . . hold
unl awf ul and set asi de agency action, findings, and concl usions
found to be —

(A) arbitrary, capricious, an abuse of discretion, or otherw se
not in accordance with | aw,

(B) contrary to constitutional right, power, privilege, or

i mmuni ty;

(C in excess of statutory jurisdiction, authority, or
[imtations, or short of statutory right;

(D) without observance of procedure required by |aw,

(E) unsupported by substantial evidence in a case subject to
sections 556 and 557 of this title or otherw se reviewed on the
record of an agency hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts are
subject to trial de novo by the review ng court.

I n meki ng the foregoing determ nations, the court shall review
the whole record or those parts of it cited by a party, and due
account shall be taken of the rule of prejudicial error." 5
US C § 706.
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omtted).
It is by now axiomatic that "[t] he grounds upon which an
adm ni strative order nust be judged are those upon which the

record discloses that its action was based." SEC v. Chenery

Corp., 318 U. S. 80,87 (1943); accord Fort Stewart Schools v.

Federal Labor Relations Auth., 495 U S. 641, 651-652 (1990) ("it

is elenmentary that if an agency’s decision is to be sustained in
the courts on any rationale under which the agency’s factual or
| egal determnations are entitled to deference, it nust be upheld
on the rationale set forth by the agency itself").

Here, the Court is presented with CVM5 s inclusion of a 4,200
visit screen in the Medicare rei nbursenent regul ations.
Thr oughout the long regulatory history of this screen, CVMS has
offered only one reason for its use of this particular figure:
HRSA used it. Wth that as its primary reason, CNMS obliquely
refers to the screen’s "reasonabl eness.”

HRSA abandoned the screen in 1993. It is certainly
concei vabl e, as DSS has argued, that CVS decided to retain the
screen notw t hstandi ng HRSA' s abandonnent of it because of HRSA a
successful experiences with it. However, CVMS revisited the
screen in 1996 as part of its response to coments about its
propriety. The screen had al ready been abandoned by HRSA for
three years, yet CM5's only stated reason for retaining the

screen was the fact that HRSA still used it:
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Comment: A nunber of comenters stated that the
screeni ng guidelines are not appropriate for all FQHCs.
For instance, a commenter stated that, w thout speci al
attention, small rural health centers and those in
frontier areas woul d be penalized by the productivity
and overhead screens. Two other commenters stated that
the standard should be | owered and that separate and

| ower standards should be devel oped to apply to FQHCs
wi th home visiting and teaching prograns. The conmenter
stated that Federal policy is clearly noving in the
direction of providing incentives to increase the
nunber of primary care physicians and that health
centers will be increasingly asked to take on the role
of residency training and argued that a productivity
standard shoul d not inpede this policy direction.
Additionally, two other commenters stated that the
hourly standard, used in the past by the FFHCs, of 2.4
visits per hour is a nore realistic standard than the
one we had publi shed.

Response: W use the sane guidelines applied by HRSA
[formerly BCHS] in the grant review process and the
ongoi ng nonitoring of its prograns. W believe it is
appropriate to use uni form productivity guidelines

rat her than devel opi ng separate guidelines. If,
however, an FQHC cannot neet these guidelines, the
FQHC s internediary has the authority to nodify the
productivity guidelines. An FQHC that has atypi cal

ci rcunst ances may request exceptions to the guidelines
fromits intermediary.

61 F. R 14640, 14650-51 (April 3, 1996).
VWhile CMS now clains that it knew in 1996 that HRSA had
abandoned the screen and t he response was erroneously included, %°

this type of post hoc rationalization is sinply not permtted in

2DSS submtted an affidavit froma David Wrgo, a C\VB
enpl oyee for thirteen years who clains to have been "responsi bl e
for coverage and paynent issues pertaining to [ FQHC] prograns
under Medi care and Medicaid" for ten years. Wargo Aff. 4 [ Doc.
#41]. In his affidavit, Wrgo states "CV5 was aware in July of
1993 that HRSA was elimnating the use of productivity screens
beginning in Fiscal Year 1994 for its grant-funded health
centers." 1d. at T 17.

31



adm nistrative law. As explained by the Suprene Court in, inter

alia, Chenery, Fort Stewart Schools, and Motor Vehicle Mrs.

Assoc. v. State Farm Mut. Auto. Ins. Co., 463 U S. 29, 49-50

(1983), courts uphold agency actions, if at all, on the basis
articul ated by the agencies thenselves. CM articulated a basis
in 1996, and the Court nust |ook to what CVS said at that tine.

CM5' s stated reason in the 1996 pronul gati on was that CMS
was retaining the screen because HRSA was still using it. 1In
fact, HRSA had in fact abandoned it years earlier.?? CMS s
stated expl anation — the explanati on upon which the Court nust
rely —is thus wholly irrational, and thus arbitrary and
capricious. See id. at 43 ("Normally, an agency rule would be
arbitrary and capricious if the agency has . . . entirely failed
to consider an inportant area or the problem offered an
explanation for its decision that runs counter to the evidence
before the agency, or is so inplausible that it could not be
ascribed to a difference in view or the product of agency
expertise.")

DSS argues vigorously that the Court nust defer to CMS s

expertise in this conplex area. CM has unanbi guously expressed

2lEven if Worgo’'s assertion in his affidavit that CMS knew
in 1993 that HRSA was abandoning the 4,200 visit screen is true,
that fact seens to undercut DSS s case, in that it nmakes the 1996
regul ations all the nore arbitrary: if CVS knew t hat HRSA
abandoned the screens in 1993, its explanation three years |later
that it was retaining the screens because HRSA still used themis
nmore problematic than just a "bureaucratic bungle.”

32



its interpretation that the 4,200 visit screen is proper. First,
it included the screen in the Medicare Manual. Second, it
approved Connecticut’s state plan, which has the screen.
DSS correctly points out that the Medicare Manual is

entitled to deference under Second Circuit case law. In
addr essi ng anot her provision in the Medicare Manual, the Second
Crcuit observed:

These provisions are valid interpretive rules and are

promul gated by the Secretary under the authority of

[the Medicare statute]. They are neither irrational

nor contradicted by other regulations.

Keefe v. Shalala, 71 F.3d 1060, 1065 (2d Cr. 1995), citing Lyng

v. Payne, 476 U.S. 926, 939 (1986) for the proposition that "an
‘agency’s construction of its own regulations is entitled to

substanti al deference’" and St. Mary's Hospital v. Blue Cross &

Blue Shield Ass’'n, 788 F.2d 888, 890 (2d G r. 1986) for the

proposition that "Medicare Provider Reinbursenment Manual is an
‘“interpretive’ docunent entitled to persuasive weight.’"

Wil e the Medicare Manual may be a valid interpretive tool
it has little value in this case, in that it "interprets" a
| egislative regulation that is arbitrary as based on an
admttedly false or erroneous rationale.

Simlarly, CVM5 s approval of Connecticut’s Medicaid plan,
while likely entitled to deference as a general rule, is not in
this case, because CM5' s approval was based on the sane

irrational regulation.
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' V.  Concl usi on

By the terns of 42 U.S.C. §8 1396a(aa)(2), DSS is required to
pay CHCI on a cost basis. Wile productivity screens as a
general proposition are contenplated in the applicable
regul ations, the specific 4,200 visit standard contained in

Connecticut’'s state plan is not found in validly-pronul gated

regul ations. DSS s use of the 4,200 visit screen to reduce
paynments to CHCl is thus unlawful, and it will be enjoined.

For the reasons set out above, CHClI's notions for summary
judgnment [Doc. #35] and for final injunctive relief [Doc. #22]
are CGRANTED, and W/ son-Coker’s notion for sunmary judgnent [ Doc.
#38] is DENI ED.

Patricia WIson-Coker, the Comm ssioner of the State of
Connecticut’s Departnent of Social Services, is hereby ENJO NED
fromapplying, either directly or indirectly, the inputed primry
care visit requirement of 4,200 visits per year when conputing
and paying any future sunms to which Comunity Health Center,
| ncorporated, is due under the Medicaid program 42 U . S.C. 88
1396 et seq. W/ son-Coker shall not reduce any future paynents
to Conmmunity Health Center, |ncorporated, whether those paynents
are nmade under a prospective paynent system or under any ot her
paynment system by virtue of any past use of the inputed primary
care visit requirement of 4,200 visits per year, and W/I son- Coker
or her designee shall advise the Centers for Medicare and
Medi caid Services of the United States Departnent of Health and
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Human Services of this O der.

Dat ed at New Haven,

Connecti cut,

I T 1S SO ORDERED.

/s/

Janet Bond Arterton
United States District Judge

this 30th day of Novenber, 2001.
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