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MM GLOBAL SERVI CES | NC. ,
MM GLOBAL SERVI CES PTE. LTD.,
and MEGAVI SA SOLUTI ONS (S)
PTE. LTD.,
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VS. . Givil No. 3:02CV1107(AVC)
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UNI ON CARBI DE CUSTOMVER
SERVI CES PTE. LTD., and DOW
CHEM CAL PACI FI C ( SI NGAPORE)
PTE. LTD.,

Def endant s.

VEMORANDUM OF DECI SION RE THE PLAI NTI FES' MOTI ON TO
VACATE THE ORDER GRANTI NG RULE 12(b) (2) MOTI ONS
TO DISM SS FOR LACK OF PERSONAL JURI SDI CTI ON

This is an action for damages arising out of a business
arrangenment pursuant to which the plaintiffs purchased chem cal s,
pol ynmers, and other products fromthe defendants and resold them
to custoners located in India. The anended conpl ai nt all eges
vi ol ations of the Sherman Antitrust Act, 15 U S.C 8 1, and
common | aw tenets concerning breach of contract and negligent
m srepresentation.

The plaintiffs, MM d obal Services, Inc., MM Qd obal Services
Pte. Ltd., and Megavisa Solutions (S) Pte. Ltd. (collectively,
“plaintiffs”) have filed the within notion to vacate a previous
order of the court dismssing two party defendants, Union Carbide
Custoner Services Pte. Ltd. (“UCCS’) and Dow Chem cal Pacific

(Si ngapore) Private Ltd. (“Dow Singapore”), for |ack of personal



jurisdiction. The issue presented is whether, in Iight of new
evi dence obt ai ned through personal jurisdiction discovery, the
court has personal jurisdiction over the defendants, UCCS and Dow
Si ngapor e.

For the reasons that hereinafter follow the court concl udes
that it does have personal jurisdiction wth respect to UCCS and
Dow Si ngapore. The notion to vacate the order granting rule
12(b)(2) notions to dismss for |lack of personal jurisdictionis
t her ef ore GRANTED.

FACTS

Exam nati on of the amended conpl ai nt and suppl enent al
docunents, including affidavits and exhibits submtted in
connection with the instant notion, set forth the follow ng
undi sputed material facts.

1. Background

The defendant, Union Carbi de Corporation (“Union Carbide”)
is engaged in the manufacture and sal e of chem cals, polyners,
and ot her specialty products to custoners located in the United
States and throughout the world. Union Carbide is incorporated
in New York and has its corporate headquarters and princi pal
pl ace of business in Danbury, Connecticut.

I n Decenber 1984, |ethal gas escaped from Union Carbide's

pl ant in Bhopal, India. The |eak caused the death of 3,800



persons and injuries to an additional 200, 000.*

Uni on Carbi de thereafter ceased selling products directly to
custoners in India. [In 1987, Union Carbide appointed the
plaintiff, Mega Vista Marketing Solutions Ltd. (“MVMS’) as a non-
exclusive distributor to maintain Union Carbide's access to the
| ndi an marketplace. 1n 1993, Union Carbide requested that MWNS
form separate corporate affiliates and open offices outside of
I ndi a that would buy Union Carbide products in the United States
and resell themto end-users in India.

Over the next decade, Union Carbide would distribute its
products, according to differing agreenents, in Asia through
other entities, including: (1) Mega d obal Services, Inc.
("MMGS"), a Texas corporation with a principal place of business
in Houston; (2) Mega d obal Services, Inc. - Singapore
("MMGS-S"), a business entity organi zed under the | aws of
Singapore with a principal places of business in that country;
and (3) Mega Vista Solutions (S) Pte. Ltd. (“MVS’), a business
entity organi zed under the |aws of Singapore with a principal
pl ace of business in that country. In addition, Union Carbide
formed the defendant, Union Carbide Asia Pacific, Inc. ("UCAP")
and the defendant, Union Carbide Custonmer Services Pte Ltd

("UCCS") to assist product sales in India. UCAP is a corporation

I'n February 1989, Union Carbide and its Indian affiliate
were ordered to pay a total of $470 million for all civil clains
arising fromthe tragedy.



organi zed under the |l aws of Delaware with a principal place of
busi ness in Singapore. UCCS is a corporation organi zed under the
| aws of Singapore with a principal place of business in that
country.

In or around August 1999, Union Carbi de announced a pl an of
merger with the co-defendant herein, Dow Chem cal Conpany
("Dow'). Dow is a corporation organized under the |aws of
Del aware, with a principal place of business in Mdl and,

M chi gan. The anended conplaint alleges that wth the plan of
nmerger, the need dropped for the re-sale services in India
previously perfornmed by WM, WS, MG and MMGS-S. Consequently,
t he anended conplaint alleges that Union Carbide and its
affiliates ceased acting consistently with their alleged
contractual and | egal obligations and, in particular, undertook
efforts to establish Dow, untainted by the Bhopal tragedy, in

pl ace of the plaintiffs as a direct seller of products to
end-users in India.

On February 6, 2001, Union Carbide nerged with a subsidiary
of Dow and becane a wholly owned subsidiary of Dow. At around
this time, Dow al so created the defendant, Dow Si ngapore. Dow
Singapore is a wholly owned subsidiary of Dow and is incorporated
in Singapore with a principal place of business in that country.
Dow created Dow Singapore to effectuate sales of Union Carbide

products to the plaintiffs and to further Union Carbide and Dow s



relationship with the plaintiffs. On January 16, 2002, Dow
Si ngapore advi sed WS that, effective March 31, 2002, WS would
no | onger be a distributor for Union Carbide products other than
W re and cabl e conpounds. MS refused to continue the
rel ationship with Dow Si ngapore on those terns.

On June 25, 2003, the plaintiffs MM (India), WS
(Si ngapore), MMGES (Texas) and MMGS-S ( Si ngapore) commenced this
| awsui t agai nst the defendants, Union Carbide Corporation
(Connecticut), Dow Chem cal Conpany (M chigan), Union Carbide
Asia Pacific, Inc. ("UCAP') (Singapore), Union Carbide Custoner
Service Pte. Ltd. ("UCCS") (Singapore), and Dow Chem cal Pacific
Private Ltd. (Singapore). The anended conpl aint alleges that,
from 1993 t hrough March 2002, Union Carbide and Dow, directly and
t hrough the above naned affiliates, conpelled the plaintiffs to
agree to engage in a price maintenance conspiracy with respect to
the resale of Union Carbide products in India, and refused to
accept orders or cancell ed accepted orders if the prospective
resale prices to end-users in India were below certain |evels.
According to the anended conplaint, Dow and Uni on Carbi de sought
to "ensure that prices charged by [the][p]laintiffs to end-users
in India for [p]roducts woul d not cause erosion to prices for the
[ p] roducts charged by [Union Carbide] and Dow to end-users... in
the United States as well as in other jurisdictions..," and that,

[a]s a direct and proximate result of
[the][d] efendants fixing of m nimm
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resale prices and other terns of sale,
conpetition in the sale and resal e of

[ Uni on Carbi de] products in and fromthe
United States was inproperly di mnished and
restrained. ..

Further, the amended conplaint alleges that, anong other
things, starting in md-1999 and continuing until 2002, Union
Car bi de, acting through the defendants, UCAP and UCCS, refused to
authorize orders placed by the plaintiffs for Union Carbide
products and arbitrarily declined to fill orders that had been
pl aced and accepted, know ng that such actions would "severely
damage[ ][the] plaintiffs' relationships with long termstrategic
custoners.”

On May 30, 2003, the defendants, UCAP, UCCS, and Dow
Singapore filed a notion to dismss this action as to themonly
for lack of personal jurisdiction. On Novenber 17, 2003, the
court granted the notion as to UCCS and Dow Si ngapore and deni ed
the notion as to UCAP. On Decenber 4, 2003, the plaintiffs noved
for reconsideration of that order, arguing that the record was
undevel oped and that the plaintiffs should be allowed to obtain,

t hrough di scovery, evidence of UCCS s and Dow Si ngapore’s
contacts with Connecticut. On July 8, 2004, the court granted
the plaintiffs’ notion for reconsideration.

On July 8, 2004, the court authorized the plaintiffs to

conduct additional personal jurisdiction discovery. On April 6,



2005%, the plaintiffs nmoved to vacate the order dism ssing Dow
Si ngapore and UCCS for want of personal jurisdiction, arguing
t hat UCCS and Dow Si ngapore do “transact business” of a
substantial character” in Connecticut, creating jurisdiction
under section 12 of the Cayton Act.

2. New Di scovery

Di scovery conducted in connection with the instant notion
denonstrates that:

A. UCCS

UCCS i n Singapore placed purchase orders for Union Carbide
products through a centralized conputer system |l ocated in Wst
Virginia. These orders were transmtted to Union Carbide
custonmer service centers in Houston, Texas or Sonerset, New
Jersey. \When UCCS pl aced orders for products in bulk, a custoner
service representative in Texas or New Jersey consulted with both
an inventory planner, who was |ocated in Houston, Texas, and a
product marketing nmanager, who was | ocated in Danbury,
Connecticut® to confirmthe product was avail able. For non-bul k
orders, a product marketing manager in Connecticut m ght get
involved if contacted by an inventory planner. [|f Union Carbide

handl ed the shi ppi ng and booking for a bulk order, it would go

2 The plaintiffs claimthat the defendants have not

di scl osed all the requested information.

® Sone Uni on Carbi de product marketing managers were based
in Charl eston, West Virginia.



t hrough its booking departnent in Danbury. Copies of invoices
and ot her transaction-rel ated docunents concerning sales to UCCS
were sent to Union Carbide Danbury personnel. These purchase
orders created separate contracts between Uni on Carbide and UCCS
Union Carbide primarily produced these products in the Gulf
States area of the United States.

Recent di scovery* has shown that, (1) from May through July
1995, UCCS purchased $15, 065, 000 worth of product from Union
Car bi de; (2) from Decenber 2000 to January 2001, UCCS purchased
$105, 452 worth of product from Union Carbide; (3) from Novenber
to Decenber of 2001, UCCS purchased $1, 533,793 worth of product
fromUnion Carbide; (4) in January 2002, UCCS purchased
$2, 238,600 worth of product from Union Carbide; and (5) from
January to July 2003, UCCS purchased $3,171 worth of product from
Uni on Carbide. Further, between 1998 and 1999, UCCS directors®
made several trips to Danbury, including one director’s trip to
speak at a product-training program A UCCS marketing manager
mai nt ai ned a voi ce mail address and an UCCS Assi stant treasurer
mai nt ai ned a Danbury e-mail| address. Several nanagers nade trips
to Danbury, along with an unknown nunber of customer service

representatives.

“Thi s evidence has been obtained frominvoices inprinted
with Union Carbide’ s Danbury address.

> All of these directors also worked for either Union
Car bi de, Union Carbide Asia Pacific, or Dow Si ngapore.
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B. Dow Si ngapore

Recent discovery® has shown that, (1) in 2002, Dow Si ngapore
pur chased $69, 335 worth of product from Union Carbide; (2) from
May to Decenber 2003, Dow Si ngapore purchased $606, 832 worth of
product from Union Carbide; and (3) from January to February
2004, Dow Si ngapore purchased $306, 415 worth of product from
Uni on Carbide. Dow Singapore orders utilized the sanme
Connecticut resources as UCCS. Two Dow Si ngapore marketing
managers made trips to Danbury between May 2001 and Decenber
2002.

STANDARD

“When a defendant chall enges personal jurisdiction in a
notion to dismss, the plaintiff bears the burden of show ng
t hrough actual proof that the court has jurisdiction over the

defendant.” Divicino v. Polaris Indus., 129 F. Supp. 2d 425, 428

(D. Conn. 2001) (citing Metropolitan Life Ins. Co. v. Robertson-

Ceco Corp., 84 F.3d 560, 566-567 (2d Cir. 1996)). Were a “court
[ has chosen] not to conduct a full-blown evidentiary hearing on
the notion, the plaintiff need only make a prima facie show ng of
jurisdiction through its own affidavits and supporting

materials.” Marine Mdland Bank, N A v. MIller, 664 F.2d 899,

904 (2d Cr. 1981). \Were as here, however, “the parties have

°Thi s evi dence has been obtained frominvoices inprinted
with Union Carbide’ s Danbury address.
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conduct ed extensive di scovery regarding the defendant[s’]
contacts with the forumstate, but no evidentiary hearing has
been held- ‘the plaintiff[s’] prima facie show ng, necessary to
defeat a jurisdiction testing notion nust include an avernent of
facts that, if credited by [the ultimate trier of fact], would
suffice to establish jurisdiction over the defendant.’”

Metropolitan Life Ins. Co. v. Robertson-Ceco Corp., 84 F.3d 560,

567 (2d Circ.1996) (quoting Ball v. Metallurgi e Hoboken-Overpelt,

S.A, 902 F.2d 194, 197 (2d Cir. 1990)).

Wth regard to a notion to dism ss for |ack of persona
jurisdiction, “in the absence of an evidentiary hearing, or a
trial on the nerits, all pleadings and affidavits are construed

in the light nost favorable to the plaintiff.” Sherman Assocs.

v. Kals, 899 F. Supp. 868, 870 (D. Conn. 1995); see al so Beacon

Enters., Inc. v. Menzies, 715 F.2d 757, 768 (2d Cr. 1983);

Divicino v. Polaris Indus., 129 F. Supp. 2d 425, 428 (D. Conn.

2001). In addition, “regardl ess of the controverting evidence
put forth by the defendant, the court nust resolve all doubts in

the plaintiff[s'] favor.” United States Surgical Corp. v. |Imagyn

Med. Techs., Inc., 25 F. Supp. 2d 20, 44 (citing A l. Trade

Fi nance, Inc. v. Petra Bank, 989 F.2d 76, 79-80 (2d G r. 1993));

see also Divicino, 129 F. Supp. 2d at 428.
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DI SCUSSI ON

1. Personal Jurisdiction under the C ayton Act

The plaintiffs first nove to vacate the order granting the
defendants’ notions to dismss for |lack of personal jurisdiction,
argui ng that the defendants, UCCS and Dow Si ngapore, do transact
busi ness in Connecticut, creating jurisdiction under section 12
of the Clayton Act. Specifically, they argue that “the parti al
record devel oped to date [including the defendants travel to
Connecticut] overwhel m ngly establishes that both UCCS and Dow
Si ngapore ‘transacted business’ of a ‘substantial character’ in
Connecticut, thereby creating personal jurisdiction under Section
12 of the O ayton Act.”

In response, the defendant, UCCS, does not dispute that it
‘transacted business’ of a ‘substantial character’ in Connecticut
wi thin the neaning of Section 12 of the Clayton Act, but
mai ntains that, ultimately, jurisdiction is not authorized
because such an assertion would violate constitutional due
pr ocess.

The defendant, Dow Si ngapore, however, does dispute any
assertion that Dow Singapore is engaged in business of a
substantial character in Connecticut, claimng that *Dow
Si ngapore’s purchases from [ Uni on Carbide] do not constitute
transacti ng business within the neaning of section 12 [of the

Clayton Act]" and travel by Dow Singapore enployees to [Union

11



Car bi de] headquarters does not nean that Dow Si ngapore has
‘transacted business’ in Connecticut within the nmeani ng of
section 12.”

A. Dow Si ngapore and Section 12 of the O ayton Act

In Gldlaw Inc. v. Heiman, 288 F.2d 579, (2d Gr. 1961),

the United States Court of Appeals for the Second Circuit held
that “a suit against a corporation under the antitrust |aws may
be brought, nanely, in a district where it is an inhabitant and
al so where “it may be found or transacts business.”’” [|d. at

581, rev’'d on other grounds, 369 U.S. 463 (1962). The “necessary

effect” of the Clayton Act “was to enlarge the local jurisdiction
of the district courts so as to establish the venue of such a
suit not only . . . in a district where the corporation resides
or is ‘found,’” but also in any district in which it ‘transacts
busi ness’ — al though neither residing nor ‘found therein.”

East man Kodak Co. v. Southern Photo Materials Co., 273 U S. 359,

373 (1927). The O ayton Act “supplenents the renedial provision

of the [Antitrust] Act for the redress of injuries resulting from

‘Wil e the focus of the argunent concern Connecti cut
contacts, “[w here[, as here,] Congress has spoken by authori zing
nati onw de service of process, . . . the jurisdiction of a
federal court need not be confined by the defendant's contacts
with the state in which the federal court sits. Pinker v. Roche
Hol dings Ltd., 292 F.3d 361, 369 (3d cir. 2002). Accordingly, “a
federal court's personal jurisdiction may be assessed on the
basis of the defendant's national contacts, [not just those
contacts found in the particular state where the federal court
sits”). 1d.
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illegal restraints upon interstate trade, relieving the injured
person fromthe necessity of resorting for the redress of wongs
commtted by a nonresident corporation, to a district, however
distant, in which it resides or may be '"found.'” 1d. at 373-74.
The Suprenme Court set out the test for determ ning when a
corporation transacts business in a district for the purposes of
Section 12 of the Clayton Act. [1d. at 373. A corporation is
transacting business “if, in fact, in the ordinary and usual
sense, it transacts business therein of any substanti al
character. |1d. “The words ‘transact business’ are used in the
‘practical, everyday business or comrercial sense.’” United

States v. Burlington Industries, Inc. 247 F. Supp. 185, 187

(S.D.N Y. 1965). (quoting United States v. Scophony Corp., 333

U S 795, 807 (1948)). This test “is a practical and common-
sense test, designed to facilitate plaintiffs’ choice of forum
and is applied under the particular facts presented by each case
upon a liberal inquiry as to whether a corporation is involved in
comercial dealings, in the ordinary and usual sense, of any
substantial character in the proposed forumdistrict.” Turbine

Engi ne Corp. v. Chromally Anerican Corp., 265 F. Supp. 766, 767

(D. Conn. 1967).
A corporation transacts business of a substantial character
ina forumif it buys “significant quantities” of merchandi se

fromvendors. MCrory Corp v. Coth Wrld, Inc., 378 F. Supp

13



322, 324 (S.D.N. Y. 1974). The court in MCrory reasoned that

“substantial purchasing activity [i.e. $286,000 over three years]
can be the basis of a determnation that a corporation ‘transacts
business’ in a district, even if those purchases were not rel ated

to the claimfor relief. Id.; See U.S. v. Burlington |Industries

Inc., 247 F. Supp. 185, 187 (S.D.N. Y. 1965) ($2,000,000 in
purchases over several years was sufficient). Substanti al
purchases in the district is “a factor which several courts have
found sufficient to satisfy the ‘transacting business’ standard

set forth in [section] 12.” Indian Head, Inc. v. Allied Tube &

Conduit Corp.,560 F. Supp. 730, 731 (S.D.N. Y. 1983). In Indian

Head, the court held that the defendants who operated a film
library, had phone listings in the forum had substantial sales
and purchases in the forum and attended neeting in the forum
transact ed busi ness under section 12 of the Clayton Act. 1d. at
730. There, the court determned that the fact that the

def endant attended neetings in the forumwas “a significant
factor in finding that [the defendant] transacts business” in the
forum |d. at 732. Contacts such as these, “while not

t hensel ves dispositive, are also relevant in determ ning whet her
venue and jurisdiction are proper.” 1d. “It is the totality of

the acts and conduct . . . which nust govern.” Burlington

| ndustries Inc., 247 F. Supp. at 188.

In this case, Dow Singapore placed purchase orders with
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Uni on Carbide, a corporation with its principal place of business
i n Danbury, Connecticut. Sales from Union Carbide to Dow

Si ngapore, based on invoices inprinted with Union Carbide’s
Danbury address, amount to $69, 335 in 2002; $606,832 in May to
Decenber 2003; and $306, 415 in January and February 2004.

Because these figures exceed the sales figures in Burlington and
McCroy, the court concludes that Dow Si ngapore was transacting
busi ness in the “everyday or business sense” in the District of

Connecticut. See McCrory Corp. v. Coth Wrld, Inc., 378 F

Supp. 322, 324 (S.D.N. Y. 1974); US. v. Burlington Industries,

Inc., 247 F. Supp. 185, 187 (S.D.N. Y 1965). MNbreover, Dow

Si ngapore had additional business transactions wi th Connecti cut
as Dow Si ngapore marketing managers made trips to Danbury between
2001 and 2003. Wen viewed in their totality, the court

concl udes that Dow Singapore transacts business of a substanti al
character in Connecticut.

B. Personal Jurisdiction and Constituti onal Due Process

Even if the court determnes that it has jurisdiction under
Section 12 of the Cayton Act, it must still determ ne whet her
exercising that personal jurisdiction violates constitutional

precepts concerning due process. International Shoe Co. V.

Washi ngton, 326 U. S. 310, 316 (1945).
The defendant, UCCS argues that “the exercise of personal

jurisdiction over UCCS offends constitutional due process.”
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Specifically, UCCS argues that “UCCS does not have sufficient
m ni mum contacts with the forumfor personal jurisdiction” and
“the exercise of personal jurisdiction over UCCS woul d of fend
traditional notions of fair play and substantial justice.”
For its part, the defendant, Dow Singapore responds that “the
assertion of personal jurisdiction over Dow Singapore in
Connecticut would violate [d]lue [p]rocess of [|]aw”
Specifically, Dow Singapore argues that “plaintiffs have failed
to show the ‘m ni num contacts’ necessary for persona
jurisdiction over Dow Singapore to conply with due process” and
“the evidence denonstrates that assertion of personal
jurisdiction over Dow Singapore would be unreasonabl e and
unfair.”

The due process cl ause protects a nonresident defendant from
bei ng subject to the binding judgnent of a state with which it

| acks nmeani ngful m ni mum contacts. See Burger King Corp. V.

Rudzew cz, 471 U. S. 462, 471-72 (1985). “The due process test for
personal jurisdiction has two related conponents: the 'm ni mum

contacts' inquiry and the 'reasonabl eness’ inquiry." Metropolitan

Life, 84 F.3d at 567. “In determ ning whether m nimum contacts

exi st, the court considers the relationship anong the defendant,

the forum and the litigation.” Chaiken v. W Publ'g Corp., 119

F.3d 1018, 1027 (2d G r. 1997) (citation and quotations omtted).

The personal jurisdiction inquiry for federal question

16



cases, however, differs fromthe inquiry in diversity cases.

United States of Anerica v. Swiss Anerican Bank, Ltd., 274 F.3d

610, 618 (1st Cr. 2001). The “constitutional limts of the
court’s personal jurisdiction are fixed . . . not by the
Fourteenth Amendnent but by the due process clause of the Fifth

Amendnent.” [d. (quoting United Elec., Radio & Mach. Wrkers v.

163 Pleasant St. Corp., 960 F.2d 1080, 1085 (1st G r. 1992)

(Pleasant St. 1)). “Under the Fifth Amendnent, a plaintiff need
only show that the defendant has adequate contacts with the
United States as a whole, rather than with a particular state.”
Id.

For purposes of the m ninmum contacts inquiry, a distinction
i's made between "specific" jurisdiction and "general”

jurisdiction. Helicopteros Nacionales de Colonbia, S.A v. Hall,

466 U. S. 408, 414 (1984). Specific jurisdiction exists when "a
State exercises personal jurisdiction over a defendant in a suit
arising out of or related to the defendant's contacts with the
forum" Id. “Even a single contact may be sufficient to create
jurisdiction when the cause of action arises out of that single
contact, provided that the principle of ‘fair play and

substantial justice’ is not thereby offended.” Carefirst of

Maryl and v. Carefirst Pregnancy Ctrs., 334 F.3d 390, 397 (4"

Cr. 2003). “A court's general jurisdiction, on the other hand,

is based on the defendant's general business contacts with the

17



forumstate and permits a court to exercise its power in a case
where the subject matter of the suit is unrelated to those

contacts.” Helicopteros Nacionales de Colonbia, S.A v. Hall,

466 U.S. 408, 414 (1984). In order to support the assertion of
jurisdiction, the general business contacts nust be conti nuous

and systematic. Bank Brussels Lanbert v. Fiddler Gonzalez &

Rodri guez, 305 F.3d 120, 127 (2d Gir. 2002).

In this case, the court need not assess whether the
plaintiffs have denonstrated systematic and conti nuous busi ness
contacts because, for the foregoing reasons, this case is a
specific jurisdiction case. A finding of specific jurisdiction
requires a three part anal ysis:

First, an inquiring court nust ask whet her
the claimthat undergirds the litigation
directly relates to or arises out of the
defendant's contacts with the forum

Second, the court mnust ask whether those
contacts constitute purposeful avail nent of the
benefits and protections afforded by the forums
| aws.

Third, if the proponent's case clears the
first two hurdles, the court then nust
anal yze the overal |l reasonabl eness of an
exercise of jurisdiction in light of a
variety of pertinent factors that touch
upon the fundanental fairness of an
exercise of jurisdiction.

Swi ss Anerican Bank, Ltd., 274 F.3d at 621.

Applying the first prong of the test, the court observes

that the anended conpl aint all eges that Union Carbide and Dow
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“directly and through the above naned affiliates [including Dow
Si ngapore and UCCS]” engaged in price fixing conspiracy with
respect to product sales in violation of federal antitrust |aw
Dow Si ngapore and UCCS s chem cal purchases were part and parce
to that antitrust activity. The court therefore concludes that
Dow Si ngapore and UCCS' s contacts “arise[] out of” the conduct
that underlies the litigation.

I n applying the second prong, i.e., whether Dow Si ngapore or
UCCS have avail ed thenselves of the privileges of the forums
| aws, the court may | ook to the value and volune of sales. See

Asahi Metal Indus. Co., 480 U S. at 122 (Stevens, J., concurring

in part and concurring in the judgnent); see also Butler v. Beer

Across Anerica, 83 F. Supp. 2d 1261, 1267 (N.D. Ala. 2000). The

vol unme and val ue of sales here were substantial—- nore than
adequate to denonstrate purposeful avail nent.

Finally, in assessing whether the assertion of jurisdiction
conports with principles of fair play and substantial justice,
that is, whether it is reasonable, the court |ooks to, anong
ot her things, the burden on the defendants in litigating in a
foreign forum the interest in the forumin adjudicating the
di spute, and the interests of the plaintiffs in obtaining

efficient and convenient relief. Wrld Wde Vol kswagen Corp. V.

Wodson, 444 U.S. 286, 292 (1980).

As the particul ar defendants here, UCCS and Dow Si ngapor e,
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are foreign affiliates of a donestic corporation that al so has
been sued in this case, the burden of litigating here is not a
consi deration that weighs substantially in favor or dism ssal.
Further, as UCCS and Dow Singapore allegedly participated in the
antitrust conspiracy, maintaining their presence in this action
furthers the plaintiffs interest in obtaining efficient and
convenient relief. Finally, because, at bottom the plaintiffs
al l ege that our donmestic market was injured by the activities

all eged in the anended conplaint “national interests in
furthering the policies of [Arerican antitrust law] mlitates in

favor of exercising personal jurisdiction.” See Pinker v. Roche

Hol dings Ltd., 292 F.3d 361, 372 (3d. Gr. 2002).

CONCLUSI ON

The court concludes that it has personal jurisdiction over
Dow Si ngapore and UCCS. Accordingly, the plaintiffs’ notion to
vacate the order granting Rule 12(b)(2) notions to dism ss
(docunent # 282) is GRANTED

It is so ordered this 12 th day of Decenber, 2005, at

Hartford, Connecti cut.

Al fred V. Covello
United States District Judge
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