UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT
KRI'S JOHNSON
V. © NO. 3:99cv1738 (JBA)
OSWALD SCHM TZ, ET AL

RULI NG ON DEFENDANTS MOTI ON TO ENFORCE SETTLEMENT AGREEMENT
[ DOC. #61]

Def endants nove to enforce a settlenment agreenent reached
i n August of 2001 with Attorney Janmes Fischer ("Fischer"),
plaintiff’s former counsel of record in this case. Johnson
vi gorously mai ntains that he never agreed and never told
Fischer that he agreed to the terns of the settl enent
agreenent and that therefore it is not enforceabl e agai nst
him  On August 19, 2002, the Court held an evidentiary
heari ng on defendants’ notion, and solicited additional
briefing fromthe parties. The Court concludes for the
reasons set forth below that defendants’ notion to enforce the

settl ement agreenment [Doc. #61] nust be DENI ED

Fact ual Background
Plaintiff instituted the present action in Septenber of
1999, alleging that two professors fromthe Yale School of

Forestry (the individual defendants) m sappropriated his



original ideas, and that defendant Yale not only failed to
safeguard plaintiff fromthe professors’ academ c m sconduct
with proper renedial neasures but also retaliated agai nst
plaintiff for his conplaints. Follow ng partial denial and
grant of defendants’ notion to dismss [Doc. #37], the parties
conducted di scovery and prepared for trial, scheduled to begin
on Septenber 5, 2001.

From June to August of 2001, the parties engaged in
settl enment negotiations, including conferences before Hon.
Joan G azer Margolis. On June 14, 2001, plaintiff was present
at one such conference but it failed to resolve the parties’

di spute.

Subsequently Fischer had numerous tel ephone conversations
with both Attorney Patrick Noonan ("Noonan"), defendants’
counsel, and Johnson, and, as a result of those conversations,
drafted a settlenent proposal (the "Draft") on June 28, 2001.
The one-half page Draft contained five paragraphs, including
one that required the individual defendants to disclaimin
writing ownership of any ideas advanced as origi nal by
plaintiff in his dissertation prospectus. According to
Fischer, the Draft merely nenorialized his conversations with
plaintiff, including a conversation during which plaintiff had

explicitly stated that the terns contained in the Draft were



acceptable. Thus, Fischer understood that plaintiff would
accept a settlenment on the terns as witten. Next, in
accordance with an occasional practice of comrunication with
Johnson, Fischer sent the Draft by facsimle to plaintiff in
Chio. Fischer maintains that, after plaintiff reviewed the
Draft, he informed Fischer that it was an accurate reflection
of what Fischer and plaintiff had discussed and to which
plaintiff had agreed.

According to Johnson, however, plaintiff reviewed the
Draft and informed Fischer that he would not agree to its
terms until he had received and reviewed the witten
di scl ai mers of the individual defendants, but that the Draft
was a good starting point, he was optim stic about the terns,
and Fi scher should proceed with negotiations.!?

Fi scher subsequently forwarded a copy of the Draft to
Noonan during the first week in July of 2001. Negotiations
over the Draft quickly broke down over a provision that woul d
have all owed plaintiff to obtain his Ph.D. in evolutionary

bi ol ogy instead of forestry, and consequently the term

1 At the evidentiary hearing on defendants’ notion, plaintiff

correspondingly testified that, if Fischer had told Noonan that plaintiff
agreed to settle the case on the terns set forth in the Draft contingent on
plaintiff's satisfaction with the disclainmer statements, that would not have
m srepresented plaintiff’s position



requiring individual disclainers was not substantially
di scussed.
On July 16, 2001, Noonan opened a settlenent conference
bef ore Magi strate Judge Margolis with the announcenent that
t he defendants were no longer interested in settling the case
al ong the lines of previous proposals, including the Draft.
Plaintiff was not present at the conference. After the
conference concl uded, Fischer tel ephoned plaintiff and
informed himthat all previous proposals were off the table.
On July 18, 2001, as agreed before Magi strate Judge
Mar gol i s, Noonan provided Fischer with settlenment terns that
he woul d recommend to the defendants and believed defendants
woul d accept. Those ternms were nenorialized in a docunent
entitled "Agreenment to Discontinue Lawsuit" ("Agreenment").
The one page Agreenent contained nine enunerated paragraphs,
and differed materially from Fischer’s earlier Draft.
Critically, the Agreenment omitted the disclainer requirenents
for the individual defendants, and additionally required
Johnson to acknow edge that the National Science Foundation
had i nvestigated the allegations of the present |awsuit and
had concluded that there was no evidence to support
plaintiff’s claims, including the alleged m sappropriation of

i deas.



Later that same day, Fischer tel ephoned plaintiff to
di scuss the Agreenment. According to Fischer, Fischer and
plaintiff specifically discussed each of the Agreenent’s nine
par agraphs, identified the differences between the Agreenent
and the Draft (including the absence of witten disclainmers
fromthe individual defendants), and plaintiff said he would
consi der the Agreenent and discuss it with others. By
plaintiff’s account, he and Fischer discussed only sone of the
Agreenent’s terns, and plaintiff, not having seen the ternms in
writing, refused to agree to any specifics. Both Fischer and
Johnson agree that Fischer did not read the entire Agreenent
verbatimto plaintiff.

Bet ween July 18, 2001 and early August 2001, Fischer had
several nore tel ephone conversations with plaintiff regarding
t he Agreenent. According to Fischer, in the course of those
conversations, he throughly discussed and revi ewed each of the
ni ne paragraphs in the Agreenent as well as fielded
plaintiff’s inquiries. During one or nore of these
conversations, Fischer clains he recomended the settlenent to
plaintiff because he thought plaintiff’s case was not
particularly strong and that, under the Agreenent, plaintiff
woul d be able to obtain his degree and nmove on with his life.

Plaintiff maintains that, at some point during these



conversations, he explicitly informed Fischer that he rejected
the terms of the Agreenent.

Fischer’s and plaintiff’s communi cati ons over settl enment
cul mnated in tel ephone conversati ons on August 6 and 7 of
2001, regarding which there is substantial divergence between
their respective recollections. Fischer maintains that, on
August 7, 2001, he and plaintiff once again discussed the
Agreement by tel ephone. During the call, Fischer inforned
plaintiff in substance that Yale had reversed its position.?
Fi scher maintains that he intended to convey to Johnson that
Yale was willing to discuss settlenent, not that Yale was
agreeable to the settlenment terns contained in the Draft.

Fi scher again recomended plaintiff settle the case under the
terms of the Agreenent because he believed plaintiff’s case
was weak. Fischer testified that, with one nodification,

pl aintiff approved the Agreenent.

I n marked contrast, Johnson recounts the follow ng: On
August 6, 2001, Fischer tel ephoned Johnson, who was out, and
i nformed Amy Johnson, plaintiff’s wife, that the defendants
had reversed their |atest position and had accepted the

original proposed settlenent terms. Plaintiff’s wife

2 Fischer testified that he act ually did not renmenber if he mentioned
the idea of reversal during the August 7 tel ephone call or an earlier one.
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specifically requested that Fischer clarify the terns of the
settlement so that she could precisely relay the nessage to
her husband. Fischer explained that the settlement to which
def endants had agreed was the "original” one and included
written disclainers by the individual defendants. Fischer
"assured [Ms. Johnson] that the witten statenments woul d be
included just as in the original terms." Aff. of Any Johnson
T 21. On August 7, 2001, Fischer again tel ephoned Johnson and
directly informed plaintiff "that the defense had reversed its
position and that the original settlenment terns had been
agreed to." Pl.’s Resp. to Def.’s Mot. at 4. Johnson clainms
he specifically queried whether individual defendants Schmtz
and Skelly had agreed to witing the disclainmers, to which
Fischer replied, “yup.” Plaintiff indicated relief at
def endants’ willingness to settle the case on the "original"”
conditions but did not agree to the "original"™ conditions but
rat her awaited the arrival of both the terms and the witten
di scl ai mer s.

It is undisputed that, also on August 7, 2001, Fischer
i nformed Noonan that, with one nodification, plaintiff had
accepted the ternms of the Agreenent, and faxed a copy of the
nodi fi ed Agreenment to Noonan with the attached notation, "Kris

has agreed to this. Please let me know [defendants’] response



as soon as you can." On August 9, 2001, Noonan tel ephoned
Fischer to report that all defendants had consented to
termnate the litigation in accordance with the Agreenent.

Fi scher then reported the case settlenment to Magistrate Judge
Margolis, this Court, and, by Fischer’s account, plaintiff.

On August 13, 2001, Fischer received a copy of the
Agreenent signed by Noonan on behalf of defendants along with
a standard release form After confirmng that they
accurately reflected the parties’ understanding, Fischer
forwarded the Agreenment and release to plaintiff to sign and
return.

Soneti me between August 13 and August 22, 2001, the
Agreenent and rel ease reached plaintiff at his current Ohio
address (Fischer having inadvertently sent the fornms to
Johnson’s fornmer address from which they were forwarded).
Plaintiff had not previously seen the witten Agreenent, and
Fischer’s testinmony confirmed that he had not sent a copy of
the witten Agreenent to plaintiff before he reported the case
settled because plaintiff both had no hone facsimle machine
and the text, having been drafted by Noonan, was not on his
conputer system and therefore could not be sent to plaintiff

by electronic mail.



On August 22, 2001, plaintiff telephoned Fischer, saying
t hat he had just received and revi ewed the Agreenent and
rel ease and wi shed to discuss themw th Fischer. Fisher
provides the follow ng report of their subsequent telephone
conversati on:
[ Johnson] stated he had not approved and woul d not
approve a settlenent that did not include the disclainer
letters. | told himwe had discussed the terns of the
[ Agreenment], he had agreed to them and the case had been
reported as settled. The plaintiff responded that his
recol l ection was that the disclainer letters had at one
time been ‘taken off the table,’” but had been put back.
| responded that no ternms had been put back; rather, as
we had di scussed, the defendants’ July 18 proposal was
| ess generous than the previous proposal.
Aff. of Janes Fischer in Supp. of Mdt. to Wthdraw Appearances
[ Doc. #59] at T 24. Plaintiff agrees that he told Fischer he
had not approved and woul d not approve the Agreenent, in part
because any settlenent of the case would have to include
witten disclaimer letters fromthe individual defendants.
Fi scher subsequently notified Noonan of plaintiff’s

refusal to carry out the terns of the settlenent. This notion

to enforce foll owed.

I1. Discussion



The | awyer-client relationship is one of agent-principal,

see U.S. v. Int’l Bhd. of Teansters, 986 F.2d 15, 20-21 (2d

Cir. 1993), within which the decision to settle a case bel ongs

to the client al one. See U.S. v. Beebe, 180 U.S. 343, 350-53

(1901); Int’'l Bhd., 986 F.2d at 19. As an agent, the attorney

may, if properly authorized, enter into contracts on behal f of
and binding on the client. See id. at 20-21. Proper

aut horization generally takes two fornms: actual, which can be
express or inplied, or apparent. See id. Inportantly, under
Connecticut |aw, the burden of proving that the attorney
entered a contract on behalf of a client with actual or
apparent authority is on the party claimng that the principal

is bound by the attorney’s act. See E.R_Thomas Modtorcar Co.

v. Town of Seynmour, 103 A 122, 122 (Conn. 1918)(“[When it

appears that the principal is acting by an agent, the burden
is upon the party claimng that the principal is bound by the
agent’s acts to prove the authority of the agent to represent

and act for the principal, and such authority usually is

express or inplied.”); cf. United Elec. Supply Co. v. E.I.

Constructors, Inc., No. 516455, 1993 W 28875 at *1 (Conn.
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Super. Jan. 29, 1993); Gen. Prods. Co. v. Bezzini, 33 Conn.

Supp. 654, 657-58 (1976).°3
A settlenment agreenment pursuant to which parties agree to
di scontinue litigation constitutes a contract that, once

entered, is both binding and conclusive. See Janneh v. GAF

Corp., 887 F.2d 432, 436 (2d Cir. 1989); HLO Land Ownership

Assoc. Ltd. P ship v. Hartford, 248 Conn. 350, 356 (1999)("[It

is a] well established principle that ... a stipulation of the
parties is to be regarded and construed as a contract.").

The existence of [that] contract is a question of fact to
be determ ned by the trier on the basis of all the
evidence. To forma valid and binding contract in
Connecticut, there nmust be a nutual understandi ng of the
ternms that are definite and certain between the
parties.... |If the m nds of the parties have not truly
met, no enforceable contract exists.

L & RRealty v. Connecticut Nat'l Bank, 53 Conn. App. 524,

534-35 (1999) (quotations and citations onmtted); see also

Finley v. Aetna Life & Cas. Co., 202 Conn. 190, 199

3 For cases arising under federal law, the Second Circuit has adopted
the opposite burden of proof standard. See In re Artha Mgnt., Inc. v. Sonia
Hol dings, Ltd., 91 F. 3d 326, 329 (2d Cir. 1996)("[We presunme that an
attorney-of-record who enters into a settlenent agreenent, purportedly on
behal f of a client, had authority to do so. |In accordance with that
presunption, any party challenging an attorney’s authority to settle the case
under such circunstances bears the burden of proving by affirnmative evidence
that the attorney |acked authority.”). The instant diversity case arises
sol ely under the [ aw of Connecticut, and thus Connecticut |aw nust be applied.
See |srael v. State Farm Mut. Auto. Ins. Co., 293 F.3d 595, 600 (2d Cir
2002); Belmac Hygiene, Inc. v. Belmac Corp., 121 F.3d 835, 840 (2d Cir
1997) ("[Of course, ‘[a] federal court sitting in diversity must follow the
| aw directed by the Supreme Court of the state whose law is found to be
applicable.”")(citing Plumrer v. Lederle Labs., 819 F.2d 349, 355 (2d Cir
1987)).
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(1987) (quotations omtted) ("[T] he intention of the parties
mani fested by their words and acts is essential to determ ne
whet her a contract was entered into and what its terns
were.").

Thus, the crucial inquiry on which the outconme of
def endants’ notion turns is whether defendants have proved
t hat Fischer had actual or apparent authority to settle
plaintiff’s claim when he informed Noonan on August 7, 2001
that, with one nodification, plaintiff had accepted the terns
of the Agreement. Inportantly in this regard, proof of
Fischer’s actual authority to prosecute the litigation on
behal f of plaintiff, which is undisputed, does not establish
proof of Fischer’s authority, actual or apparent, to settle.

See Acheson v. Wite, 195 Conn. 211, 213 n.4 (1985)(“An

attorney who is authorized to represent a client in litigation
does not autommtically have either inplied or apparent
authority to settle or otherwise to conprom se the client’s

cause of action.”); Cole v. Myers, 128 Conn. 223, 227

(1941) ("[ The attorney] has no inplied powers by virtue of his
general retainer to conprom se and settle his client's claim

or cause of action, except in certain conditions of enmergency.
Ei t her precedent special authority fromhis client or

subsequent ratification by himis essential in order that a

12



conpromni se or settlement by an attorney shall be binding on
his client."). Accordingly, absent actual or apparent

aut hori zation from Johnson apart fromhis retention of
Fischer, plaintiff’'s counsel’s representation to defendants
that plaintiff had agreed to the terns of the Agreenent is
insufficient to establish plaintiff’s understanding and assent
to the terns of the Agreenent such that it could be said to
menorialize a neeting of the m nds between Johnson and

def endants and thus constitute a contract enforceabl e agai nst

plaintiff. See, e.qg., Wndsor Hous. Auth. v. Fonsworth, No.

HDSP- 107882, 2000 WL 949596 at *2 (Conn. Super. Jan. 28,

2000) (“A common intention or neeting of the m nds of the
negotiating parties thenselves is essential to the making of
an accord, and where one party understands an agreenent of
settlenment to be one thing, and the other party understands it
to be another, there is no neeting of the m nds of the
parties, regardless of what the attorney conducting the

negoti ations believes to be his client’s understanding.").*

4 Defendants’ reliance upon Agis v. Connecticut Cnty. Care, Inc., No.
Cv92512828, 1997 W. 149774 (Conn. Super. Mar. 19, 1997) to support their
contention that plaintiff’s counsel’s representati on of agreenment binds
plaintiff is thus msplaced. Wile Agis supports admissibility of statenents
made by a party's counsel as admissions, it does not controvert the
Connecticut Suprenme Court’s mandate in Acheson and Cole that an attorney
cannot contract away a client's rights without authority. See Mwore v. State
of Connecticut, No. CV 950553888S, 2000 WL 134259 at *3 (Conn. Super. Aug. 31,
2000) .
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Actual authority refers to comruni cati ons between the
princi pal and agent and "may be inferred from words or conduct
whi ch the principal has reason to know i ndicates to the agent

that he is to do the act." |Int’'l Bhd., 986 F.2d at 20

(quotation omtted). Lack of actual authority can be the
result of, anong other things, divergent perceptions of the

principal and the agent. See, e.qg., More, 2000 W. 134259;

see al so Wndsor Hous. Auth., 2000 W. 949596.

Def endants argue that the factual record cannot support
the conclusion that the disparity between Fischer's and
plaintiff's accounts resulted from m sconmuni cati on, but
instead is only anenable to one of two interpretations: 1)
"Attorney Fischer intentionally msled his client as to the
ternms of the Settlement Agreenment during the tel ephone call on
August 7, 2001"; or 2) "M. Johnson agreed to the terns as
reflected in the Agreenment and then |ater changed his m nd".
Def endants urge the latter view, asking the Court to credit
Fischer’s testinony while correspondingly finding Johnson’'s
account wanting in credibility.

The Court disagrees with defendants’ |limtations on the
scope of conclusions which are supported by the evidence, and
concludes that as a result of the swirl of oral telephonic

conmuni cations held in lieu of any final settlenent conference

14



with all parties present, Fischer and Johnson (an academ c

i nexperienced in business negotiation) understood and

percei ved divergent substantive terns and procedural statuses

of the settlenment negotiations. Certainly Johnson's positive

inclinations related to the Draft provided no actual authority
to Fischer to settle under the terms of the materially

di fferent Agreenent.

Bot h Johnson (and his wife) and Fi scher have consistently
and vigorously maintained in filings and testinony before this
Court their respective accounts of events. The Court does not
di scern that either party is fabricating or dissenbling;
rather, it appears that each describes the events as each
honestly perceived them

The comruni cati on procedure which plaintiff and Fischer
had used with the Draft in late June and early July of 2001
supports plaintiff’'s perception that, after the August 7, 2001
t el ephone conference with Fischer, a settlenment would not be
concluded until he had reviewed and comented on the rel evant
settl ement docunments. Fischer testified that, even though the
Draft sinply nenorialized ternms to which plaintiff had al ready
agreed by tel ephone, he sent the docunent by facsinmle to
plaintiff for review, and, only after having received

confirmation from Johnson after review, forwarded it to

15



Noonan. Fischer further testified that he regretted not
havi ng used this procedure as well with respect to the
Agr eenent .

The potential for m scomrunication is further illustrated
by Fischer's testinony that, after July 16, 2002, he told
plaintiff about Yale's reversal of its position on settlenent.
Al t hough only intending to convey that generally Yale remined
willing to discuss settlenment, it was not totally inplausible
for Johnson to have m sunderstood that Yale would renew
negoti ations centering on the Draft.

Plaintiff's testinony that he never authorized settl enent
on the Agreenent's terns is corroborated by his inmmedi ate
obj ection upon his receipt of the witten Agreenent. \While
this evidence does support an inference that Johnson had a
change of heart, the stronger inference is that, after reading
the actual witten terns, plaintiff inmediately took steps to
clarify that he had never agreed to settle only on those
terms. Fischer hinself recounts how, on August 24, 2001,
after being contacted by plaintiff with objection to the
settl ement docunents, he had to explain to Johnson that, "as
we had di scussed,” the Agreenment did not provide for
i ndi vi dual disclainer letters and was | ess generous than the

Draft, an expl anation which woul d have been unnecessary if

16



Johnson had accurately conprehended the content of their
previ ous conversations.
In summary, without witten docunents to crystalize
di fferences between the Draft and the Agreenent, the oral
conmuni cati ons between Johnson and Fi scher permtted
undet ect ed m sperceptions, especially given Johnson's
enotional involvenent in his case, as mani fested by Johnson’'s
and Fischer’s contrasting renditions and interpretations of
events. Defendants have failed to neet their burden of
showi ng that plaintiff knew or should have known that, after
hangi ng up the tel ephone on August 7, 2001, Fischer would
proceed to settle plaintiff's case in accordance with the
Agreenent, i.e., that Fischer acted with actual authority.
Whi l e actual authority is established by conduct
occurring between principal and agent,
[ a] pparent authority is ‘the power to affect the | egal
rel ati ons of another person by transactions with third
persons, professedly as agent for the other, arising from
and in accordance with the other’s manifestations to such
third persons.... Further, in order to create apparent
authority, the principal nust manifest to the third party
t hat he consents to have the act done on his behal f by

t he person purporting to act for him

Fennell v. TLB Kent Co., 865 F.2d 498, 502 (2" Cir. 1989)

(citation, quotations, and enphasis omtted); see Tominson v.

Bd. of Educ., 226 Conn. 704, 734 (1993). "Apparent authority

exists only to the extent that it is reasonable for the third

17



person dealing with the agent to believe that the agent is

aut horized." See Trs. O U U Health & Welfare Fund v. New

York Flame Proofing Co., 828 F.2d 79, 83-84 (2d Cir.

1987) (quoti ng Restatenent (Second) of Agency 8 8 cnt. c
(1958)); Tom inson, 226 Conn. at 735.

Def endants argue that plaintiff represented to defendants
and defendants’ counsel that Fischer was authorized to settle
the case because "[p]laintiff, in the presence of defense
counsel and two individual defendants [at the settl enent
conference on June 14, 2001] clearly acquiesced to his
counsel’s negotiating on his behal f, and never objected to his
counsel negotiating settlenment ternms during that conference or
at any other tinme."

Def endants’ argunent conflates plaintiff’'s clear
mani f estati on of Fischer’s authority to engage in negotiations
with the distinct and materially different manifestation of
authority to execute or agree to a specific settlenment on

Johnson’ s behal f. See Makins v. Dist. of Colunbia, 277 F.3d

544, 553 (D.C. Cir. 2002); Auvil v. Gafton Hones, Inc., 92
F.3d 226, 230-31 (4" Cir. 1996); Fennell, 865 F.2d at 502.
The former does not necessarily evidence the latter, and,
since the June 14 settlement conference failed to achieve any

settl enent, and defendants had no further direct contact with
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Johnson, there was no opportunity for himto have manifested
the apparent authority defendants claim

Furt her doubt is cast upon the reasonabl eness of
def endants’ belief that Johnson’s passive attendance on June
14, 2001 mani fested Fischer's authority to settle plaintiff’s
claims on August 7 by defendants’ transm ssion to Fischer of
the nodi fied Agreenent signed on behalf of defendants by
Noonan but including only one signature line for plaintiff,
not plaintiff’'s counsel. See Auvil, 92 F.3d at 230-31
("[Plaintiff never indicated to [defendant] that he was
relinquishing his right to approve a settlenment, and
[ def endant] apparently recogni zed that fact when it later
forwarded settl ement papers for ‘[plaintiff’s] approval.’");

cf. Inre Artha, 91 F.3d at 330 (signature lines for both the

def endants and defendants’ attorneys indicate nerely that
either attorney or client could sign and therefore attenpts to
procure defendants’ signature after defendants’ counsel had
al ready signed evince only experienced attorneys attenpting to
avoid later conflict over the settlenent).

I n conclusion, neither Johnson’s retention of Fischer,
see supra at 11, nor Fischer’s apparent (and actual) authority
to negotiate created apparent authority such that defendants

coul d reasonably have believed Johnson consented to have
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Fischer enter into the Agreenent on his behalf. Accordingly,
the Court concludes that defendants have failed to neet their
burden of proof to show Fischer’s apparent authority to accept

the Agreenment’s terns and conclude plaintiff’'s case.

L1l Concl usi on

Havi ng concl uded t hat defendants have failed to satisfy
their burden to prove Fischer’s actual or apparent authority,
the Court nust also conclude that there was no neeting of the
m nds between Johnson and defendants with respect to the
Agreenent, and that therefore such Agreement is not
enf or ceabl e agai nst Johnson. Accordingly, Defendants’ Mbtion
to Enforce Settl ement Agreenent [doc. #61] is DENI ED and the

case will proceed to trial.

IT 1S SO ORDERED

/sl

Janet Bond Arterton, U.S.D.J.

Dat ed at New Haven, Connecti cut: Decenber 19, 2002
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