UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

CARMELO GAGLI ARDI
Plaintiff :
V. : 3:02 CV 478 (EBB)

THE EAST HARTFORD HOUSI NG AUTHORI TY,

and in their individual and official

capaciti es ANDRE DUMAS, JOHN ROGHN,

ROBERT COUNI HAN, JEFF ARNS,

TERRY MADI GAN and ROBERT LI NDBERK
Def endant

RULI NG ON DEFENDANT' S MOTI ON TO DI SM SS

| nt roducti on

Carnmel o Gagliardi (hereinafter "plaintiff" or
"Gagliardi"), an enployee of the East Hartford Housi ng
Aut hority ("EHHA"), brings this action against the EHHA,
several enpl oyees of the EHHA, AFSCME, Council 4, Local 1303-
353, the collective bargaining representative of EHHA
enpl oyees ("defendant union") and Robert Lindberk
("Li ndberk"), in his individual and official capacity as
busi ness agent for the union. Plaintiff asserts clainms under
42 U.S.C. 81983, the First and Fourteenth Amendnents, and the
Age Discrimnation in Enmployment Act, and al so brings state

law claims of intentional infliction of enotional distress and



breach of duty of fair representati on. Defendants Robert

Li ndberk and the union, have noved to dism ss this action as
to them on the grounds that this court |acks subject nmatter
jurisdiction over plaintiff's breach of duty of fair
representation claimor, in the alternative, because plaintiff
has failed to state a claimfor breach of the duty of fair

representation.

Backar ound

For the purposes of a notion to dismss, the court nust
accept the allegations contained in the conplaint as true and
draw all inferences in favor of the non-novant. Accordingly,
t he factual background set forth in this opinion is derived
fromthe amended conplaint, and sets forth only those facts
deenmed necessary to an understanding of the issues raised in,
and decision rendered on, this Mtion.

Plaintiff has worked for the EHHA since 1978 as a
mai nt enance aid, and is the nost senior enployee of the EHHA
Plaintiff was also the steward for AFSCME, Council 4, Local
1174 from 1998 to 2000. 1In 2000, he became union president.
Plaintiff has filed nunerous grievances agai nst the defendants
for denial of his pronotion to maintenance mechani c and,

bet ween 2000 and 2001, as union president, plaintiff filed



approximately thirty-five grievances agai nst the EHHA. The
EHHA di d not take action on any of the grievances and
retaliated against Gagliardi for his menbership in the union,
his presidency of the Union, and filing such grievances.

Gagliardi does not have a B-4 license, which becane a
job requirenent for EHHA' s mai ntenance nechanics in 1981, even
t hough Connecticut General Statute 8 20-340 exenpts |icensure
requirenments for electricians, plunbers, heating, piping and
codi ng contractors and Journeynen, and El evator and Fire
Sprinkler Craftsmen. The EHHA job posting for a maintenance
mechani ¢ position requires "possession of a valid, current,
occupational |icense issued by the State of Connecticut. The
requi red occupational license shall be at |east equivalent to
the full journeyman |evel status for a specific required

discipline.” Since 1989 the plaintiff has continually sought
pronotion to mai ntenance nmechani c and has consistently been
deni ed a pronotion or salary increase, despite the fact that
he has been perform ng the duty of maintenance nmechanic since
1989. Gagliardi has perforned the duties of Mintenance
Mechani ¢ during regul ar business hours and during "on-call™
hour s.

Enpl oyees who have been working at EHHA for fewer years

than plaintiff have been given positions as maintenance



mechani c. For exanple, in December 1996, a Mai ntenance
Supervi sory position becanme available and plaintiff applied
for the position. There were two other candi dates for the

j ob, both of whom had | ess experience than plaintiff.

However, plaintiff was not given the position. Two additi onal
mai nt enance supervi sor positions becane available in 1997 and
1998, but plaintiff was not given the opportunity to apply for
the jobs, and the positions were filled by outside
individuals. In addition, the EHHA has given pronotions to
ot her individuals although they do not hold the requisite

li cense. For exanple, two enployees who had pl unmbi ng and

el ectrical licenses, respectively, were allowed to work on
boi l ers, and one enpl oyee performed heating work wi thout a
heating |icense.

Plaintiff filed approxi mtely el even gri evances agai nst
EHHA for its refusal to pronote himto a maintenance mechanic
position. Because the defendant union has a duty to represent
all of its nmenbers equally, plaintiff therefore alleges that
t he Defendants Union and Li ndberk breached their duty of fair
representation for declining to take any action agai nst the
EHHA on plaintiff's behalf, for failing to respond to
plaintiff's requests for information and subpoenaed docunents

from 2000 to 2002, and for pressuring the plaintiff to sign a



settl enment agreenment with the EHHA, which required the
plaintiff to withdraw all of the grievances he had filed with

respect to his denial of a pronotion in 2000.

Anal ysi s

| . Subject Matter Jurisdiction

A Motion to Dism ss under Rule 12(b)(1) "challenges the
court's statutory or constitutional power to adjudicate the
case before it." 2A James W Moore et al., MOORE S FEDERAL
PRACTICE 12.07, at 12-49 (2d ed. 1994). \When considering a
notion to dism ss under this subsection of Rule 12, the
al |l egations of the conplaint are construed in the plaintiff's

favor. Scheuer v. Rhodes, 416 U. S. 232, 236 (1974), overrul ed

on ot her grounds, Davis v. Scherer, 468 U.S. 183 (1984).

However, once the question of jurisdiction is raised, the
burden of establishing subject matter jurisdiction rests on

the party asserting such jurisdiction. See LaFrancis v. United

States, 66 F. Supp. 2d 335, 337 (D. Conn. 1999)(citing Thonson

v. Gaskill, 315 U.S. 442, 446 (1942)).

Def endants nove this court to dismss plaintiff's claim
of breach of fiduciary duty because state and nuni ci pal
enpl oyers and enpl oyees are excluded fromthe National Labor

Managenent Rel ations Act ("NLRA"), the federal act from which



the federal duty of fair representation arises. Plaintiff
responds, however, by asserting that his claimis based on
state common | aw clainms of breach of duty of fair
representation?, and urges this court to hear this state | aw
cl ai munder the doctrine of supplenental jurisdiction.

“"[1]n any civil action of which the district courts have
original jurisdiction, the district courts shall have
suppl emental jurisdiction over all other clains that are so
related to claims in the action within such original
jurisdiction that they formpart of the sane case or
controversy under Article Ill of the United States
Constitution.” 28 U S.C. 8§ 1367(a). A federal district court
has broad discretion to decide whether to exercise its

suppl enmental jurisdiction over state clains. See_United M ne

Workers of Anmerica v. G bbs, 383 U. S. 715, 726-28 (1966);

Seabrook v. Jacobson, 153 F.3d 70, 73 (2d Cir. 1998); Fay V.

South Colonie Central, 802 F.2d 21, 34 (2d Cir. 1986).

Cenerally, when a state |law claimand a federal claimderive
froma commpn nucl eus of operative fact, and thus formthe
sane case or controversy under Article 11l of the United

States Constitution, and where it would be expected that the

1AIthough neit her pleaded by plaintiff in the amended conpl ai nt, nor
cited in his responsive brief, Conn. Gen. Stat. 887-468(c) and 7-470 set forth
def endant union's duty of fair representation.
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claims would be tried together in the sanme judici al
proceeding, it is appropriate for the court to exercise its
suppl enmental jurisdiction over the state law claim The
exerci se of the court's supplenental jurisdiction, under such
circumstances, is appropriate because it is an efficient and

econom cal use of judicial resources. See United M ne Wrkers

v. G bbs, 383 U S. 715, 725-26 (1966).

In the instant case, plaintiff's action is brought
pursuant to Title 42 U.S.C. 81983, the First and Fourteenth
Amendnents, the Civil Rights Act of 1991, the ADEA, as well as
the state |l aw claimnow at issue. Federal district courts
have original jurisdiction of all civil actions arising under
the Constitution and |laws of the United States. See 28 U.S.C.
§ 1331. As a result, plaintiff's state |aw clainms my be
heard under the court's supplenmental jurisdiction if his state
and federal clainms derive froma conmmon nucl eus of operative
facts. Plaintiff's breach of duty of fair representation
cl ai ms agai nst defendant uni on and defendant Lindberk stem
fromthe same facts as the other federal clains against the
ot her defendants; nanely, the circunstances surroundi ng the
deni al of nunerous pronotions by the EHHA and the refusal of
the union to file grievances on plaintiff's behalf regarding

such denials. Accordingly, this court finds it appropriate,



and in the interest of judicial efficiency, to try all of
plaintiff's clainms together. Def endant's notion to dismss
based on | ack of subject matter jurisdiction is therefore

deni ed.

1. Failure to State a C aim

Def endants next claimthat, even if this court asserts
subject matter jurisdiction over plaintiff's cause of action
agai nst defendants Lindberk and the union, his clains should
still be dismssed for failure to state a claimof breach of
duty of fair representation.

A nmotion to dism ss under Fed. R Civ. P. 12(b)(6)
should be granted only if "it is clear that no relief could be
granted under any set of facts that could be proved consi stent

with the allegations.” Hishon v. King & Spalding, 467 U.S.

69, 73 (1984). "The function of a notion to dismss "is
nmerely to assess the legal feasibility of the conplaint, not
to assay the wei ght of the evidence which m ght be offered in

support thereof.'" Ryder Energy Distrib. Corp. v. Merrill

Lynch Commodities, Inc., 748 F.2d 774, 779 (2d Cir. 1984)

(quoting Ceisler v. Petrocelli, 616 F.2d 636, 639 (2d Cir.

1980)). In considering a notion to dism ss, a court nust

presune all factual allegations of the conplaint to be true



and must draw any reasonable inferences in favor of the non-

moving party. Cruz v. Beto, 405 U S. 319, 322 (1972).

A. Def endant Robert Li ndberk as an | ndivi dual

In considering the 12(b)(6) dism ssal of the fair
representation claimagainst Lindberk, it is necessary to
first exam ne whether, as a matter of |aw, Lindberk nay be
subjected to the claim in an individual capacity. The
Suprenme Court has |ong held that "union agents"” are not
personally liable to third parties for acts perfornmed on the

union's behalf in the collective bargaining process. See

Atkinson v. Sinclair Refining Co., 370 U S. 238, 247-49

(1962), overruled in part on other grounds by Boys Markets,

Inc. v. Retail Clerks Union, Local 770, 398 U.S. 235, 241

(1970). The Second Circuit has since adopted the rule that
i ndi vi dual uni on nenbers have immunity in suits for breach of

the duty of fair representation. Mrris v. Local 819, Int'

Bhd. of Teansters, 169 F.3d 782, 784 (2d Cir. 1999)

Therefore, the law is clear that Lindberk may not be held
liable as an individual for the union's failure, if any, to
fairly represent plaintiff's clains. Since Lindberk is immune
fromunfair representation clains, his 12(b)(6) notion to
dismss is granted, dism ssing Count Three as to Robert

Li ndberk in his individual capacity.



B. Def endant Uni on

Def endants al so nove to dismiss plaintiff's claimthat
the Union itself, and Robert Linberk in his official capacity,
breached their duty to fairly represent the plaintiff. Under
the NLRA as well as Connecticut |aw, when a union serves as
the sol e bargaining representative for its nmenbers, the union
must represent its nmenbers in good faith. Connecticut General
Statutes 8§ 7-468(c) provides in pertinent part:

When an enpl oyee organi zati on has been designated in

accordance with the provisions of sections 7-467 to

7-477, inclusive, as the exclusive representative of

enpl oyees in an appropriate unit, it shall have the

right to act for and to negoti ate agreenents

covering all enployees in the unit and shall be

responsi ble for representing the interests of al

such enpl oyees wi thout discrimnation and w thout

regard to enpl oyee organi zati on nmenber shi p.

I n construi ng Connecticut's |abor statutes, courts have
relied heavily on judicial interpretations of the NLRA because

the state laws are "closely patterned"” after the federal act

and the | anguage is "essentially the sanme.”" Paollilo v. City

of New Haven, No. 3:00CVv1276, 2001 U.S. Dist. LEXIS 14331 (D

Conn. 2001)(citing Wnchester v. Connecticut State Board of

Labor Rel ations, 402 A.2d 332, 335-36 (Conn. 1978) ("The

judicial interpretation frequently accorded the federal act is

of great assistance and persuasive force in the interpretation
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of our own act.").

The Connecticut Suprenme Court has held that the duty of
fair representation requires a union "to serve the interests
of all menbers w thout hostility or discrimnation toward any,
to exercise its discretion in conplete good faith and honesty,

and to avoid arbitrary conduct." Labbe v. Pension Conmm n of

City of Hartford, 239 Conn. 168, 194, 682 A.2d 490 (1996)

(quoting Vaca v. Sipes, 386 U S. 171, 177 (1967)). While an

enpl oyee does not have an absolute right to have his grievance
taken to arbitration, a union may not arbitrarily ignore a
meritorious grievance or process it perfunctorily. an v.

The New York Newspaper Printing Pressnen's Union No. 2, 590

F.2d 451, 455 (2d Cir. 1979). In addressing what constitutes
arbitrary conduct, the Second Circuit explained "arbitrary
conduct amounting to a breach is not limted to intentional
conduct by union officials but may include acts of om ssion
whi ch, while not cal culated to harm uni on nenbers, 'may be so
egregi ous, so far short of m ninmum standards of fairness to
the enmpl oyee and so unrelated to legitimate union interests as

to be arbitrary.'” Cruz v. lLocal Union No. 3 of the IBEW 34

F.3d 1148, 1153 (2d Cir. 1994), (citing NLRB v. lLocal 282,

Int'l Bhd. of Teansters, 740 F.2d 141, 147 (2d Cir. 1984).

"When a plaintiff alleges a union's breach of its duty of

11



fair representation, the 'conplaint[] should be construed to

avoid dismssal[].'" Kavowras v. N.Y. Tinmes Co., 328 F.3d 50,

54 (2d. Cir. 2003) (quoting Czosek v. O Mara, 397 U. S. 25, 27

(1970); see also Eatz v. DME Unit of Local Union Number 3, 794

F.2d 29, 34 (2d Cir. 1986). Interpreting the allegations of
the conplaint in favor of the plaintiff, Gagliardi sought

uni on representation from defendants for grievances he w shed
to file as a result of his denial of nultiple pronotions.
Plaintiff clainms that the union, which "has a duty to
represent all its nmenbers equally w thout discrimnation,"”
refused to represent him and failed to respond to nunerous
requests for information he made from 2000 to 2002, including
requests for several subpoenaed docunents. (Conplaint, 154).
He al so alleges that the union pressured himto sign a

settl enent agreenment with the EHHA, which resulted in the

wi t hdrawal of all his grievances filed. Though these

al l egati ons may be sonmewhat vague and inartfully pl eaded,
because it is federal policy to construe the allegations
liberally, this court finds the plaintiff's allegations create
sufficient indicia of arbitrariness to survive a notion to

di sm ss. See Paollilo v. City of New Haven, 2001 U.S. Dist.

LEXI'S 14331 (D. Conn. 2001) (denying a notion to dism ss where

the "union intentionally (not negligently) refused to

12



represent plaintiff before making any assessnent (erroneous or
not) of the nerits of [plaintiff's] conplaint.")(alterations
in original). Because plaintiff has stated a clai mupon which
relief may be granted, the notion to dismss as to the union
and Lindberk in his official capacity as union agent, is

deni ed.

CONCLUSI ON

Def endants' notion to dismss plaintiff's clainms against
Li ndberk, in his individual capacity, for failure to state a
claimpursuant to Rule 12(b)(6) [Dkt. No. 61] is GRANTED
Def endants notion to dism ss defendant Union and Lindberk in

his official capacity as Union agent [Dkt. No. 61] is DENIED

SO ORDERED

ELLEN BREE BURNS

SENI OR UNI TED STATES DI STRI CT
JUDGE
Dat ed at New Haven, Connecticut this day of January,
2004.
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