UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

DEAN S. MERCER, JR.,
V. . 3:01-CV-1121 (EBB)

EDMOND BRUNT, CONNECTI CUT
STATE POLI CE LI EUTENANT, and :
DAVI D COYLE, CONNECTI CUT :
STATE POLI CE SERGEANT, I N
THEI R | NDI VI DUAL AND OFFI CI AL:
CAPACI TI ES )

RULI NG ON DEFENDANTS MOTI ON FOR SUMVARY JUDGVENT

| NTRODUCTI ON

Plaintiff Dean S. Mercer, Jr. ("Mercer"” or "Plaintiff") is a
Detective with the State of Connecticut, Department of Public Safety,
Di vision of State Police. Since 1993, he has been enployed in the
Casino Unit, which covers the headquarters in Meriden, Foxwoods
Casi no, and Mohegan Sun Casi no. Defendant Lieutenant Ednond Brunt
("Brunt") supervised the Casino Unit from Septenmber, 1999, through
April, 2002. As the conmanding officer of the Casino Unit, Brunt was
ultimately responsible for the entire unit. Defendant Sergeant David
Coyle ("Coyle" or, with Brunt, "Defendants") was assigned to the
Casino Unit as its Executive Oficer from May, 1999, through October,
2001. In this position, Coyle, fromhis office in Meriden, performed
various adm nistrative duties of the Casino Unit and provided

occasi onal supervision of the detectives in the Casino Unit.



Plaintiff has alleged that Coyle harassed him by naking coments and
threats regarding the potential transfer of Plaintiff. Plaintiff

al l eges that Brunt wrongfully transferred him from Mohegan Sun back
t o Foxwoods, where he had worked from 1993 through 1998. At no tine
did he request a transfer to Meriden or Mhegan Sun, after that
casi no was opened.

In his Conplaint, Mercer alleges that Defendants violated his
rights to equal protection and due process. He further alleges that
Def endants failed to accommpdate his disabilities, which allegedly
consi st of hypertension, anxiety, and depression, in violation of the
Americans with Disabilities Act ("ADA").

On March 28, 2002, this Court issued a Ruling on Defendants’
Motion to Dism ss, dism ssing several Counts of the original
Conmpl ai nt. Defendants now nmove for summary judgnment as to the entire
remai ni ng Conpl ai nt.

STATEMENT OF FACTS

The Court sets forth only those facts deened necessary to an
under st andi ng of the issues raised in, and decision rendered on, this
Motion. The facts are culled fromthe Amended Conpl aint, the
parties’ Local Rule 56(c) (1)-(3) Statenments, the extensive nmenoranda

of law, and the exhibits attached thereto.1/

Y The parties’ failure to appropriately cite to the record has nmade the
Court’s duty that much nore difficult. Wen a party cites to a transcript,
not only must the page be cited, but also the lines relied upon. "Counsel and
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The Casino Unit of the Connecticut State Police is responsible
for maintaining | aw and order at the Mohegan Sun and Foxwoods
casinos. Plaintiff requested a transfer to the Casino Unit, to which
he was assigned in April, 1993. At this tine, there were two duty
stations for the Casino Unit, the office in Meriden, and the office
at Foxwoods. Mercer was assigned to the third shift at Foxwoods from
1993 to 1998, from which he never requested a transfer to Meriden or
Mohegan Sun, when it opened in 1998.

I n 1998, Mercer’s then-supervisor, Lieutenant Hernman, changed
Plaintiff’s duty station from Foxwoods to Mohegan Sun. During 1999
and 2000, despite being noved to Mohegan Sun, Plaintiff continued to
request that he be assigned to Foxwoods for special events and/or
overti ne.

On March 12, 2001, Mercer nmet with Brunt to conplain that Coyle
was harassing himby threatening to transfer and/or reassign him At
the neeting, Mercer and Brunt al so discussed runors which Mercer had
heard with regard to his being reassigned to Foxwoods. Mercer was
advi sed by Brunt that no final decision had been made. Further, at

this particular meeting, Mercer "nentioned that the casino [ Foxwoods]

pro se parties are hereby notified that failure to provide specific citations
to evidence in the record as required by this Local Rule [Loc.R Civ.P. 56]
may result in sanctions, including, when the novant fails to conply, an order
denying the notion for summary judgnent, and, when the opponent fails to
conply, an order granting the nmotion."™ Counsel in this case are hereby
forewarned of any future failure to conply with the pertinent provisions of
the Local Rul es.



was snokey", but did not advise Brunt that it was a health issue for
him Deposition of Plaintiff (Novenmber 21, 2002) at 75:9-25.

On the very next day, March 13, 2001, Brunt net with Coyle
about Mercer’s harassnment conplaint. After the nmeeting between Brunt
and Coyl e, although Coyle still had contact with Mercer, he did not
make any comments regarding transferring Mercer or reassigning him
In fact, only Brunt had the authority to transfer Plaintiff; Coyle
did not. 1d. at 42; 6-14; 43;3-5; 51:9-15.

On March 27, 2001, Plaintiff was notified that he was being
transferred back to Foxwoods, third shift. Plaintiff conplained
about his reassignnent and shift, and a nmeeting of managenent and
union officials was held to discuss Mercer’s conplaint. At this
meeting, it was determ ned that Plaintiff would be considered for
reassi gnment back to Mohegan Sun in three nonths tine, provided he
met certain conditions. One such condition involved Plaintiff’s use
of sick tine.

As background, Plaintiff had worked third shift at Foxwoods for
the approxi mately six years after he had been originally assigned
there. Depo. at 22 |:4-17.

During all of these years, Plaintiff never conplained to his
supervi sors about the ampbunt of snmoking at Foxwoods. Further, he
never requested to be transferred from Foxwoods, due to said snoke.

ld. at 24 |:4-6; 14-17. He never advised any of his supervisors in



writing of his conplaints in regard to the anount of snoke at
Foxwoods. 1d. at 75, 19-25. Follow ng his transfer to Mohegan Sun, he
did not ever conplain about the snmoking at that casino. 1d. at 25;
[:12-14.

Plaintiff never advised his union representative that he had to
go back to Mohegan Sun due to hypertension. Instead, "[t]he problem
with the hypertension was brought on - - was aggravated by Sergeant
Coyl e, and then after the meeting with Lieutenant Brunt, Lieutenant
Brunt." Id. at 79: 3-13. However, Mercer never filed a workers’
conpensation claimfor his hypertension or the "anxi ety and
depression” he was allegedly suffering as a result of Coyle's
statenments. I1d. at 79 |: 2-12; 22-25, 80 | 1; 9-22. He did,
however, m ss work due to his "anxiety or depression” in April or
May, 2001. 1d. at 86 I: 15-24. Upon his return to work, he never
request ed any acconmmodati ons because "I was on nedication, so |
accommodat ed nyself." 1d. at 86 |:2-23.

According to Plaintiff, Coyle would be his supervisor on about
five occasions a nonth and Coyle would visit Modhegan Sun
approximately twice a nonth. Id. at 31 I: 3-11. Coyle never eval uated
Plaintiff’'s performance, rather his i mediate daily supervisors
would. 1d. at 31 |:12-16.

On February 28, 2002, a Performance Observation Report,
subtitled "Sick Leave/ Medical Certificate Requirenment”, was issued to
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Plaintiff by his Supervisor. An annual audit of sick |eave usage for
t he cal endar year 2001, perfornmed by Brunt of all Casino Unit
officers, Id. at 82 |:12-15, indicated that Mercer had taken 33 sick
| eave days from Jan. 1, 2001 - Decenber 31, 2001. He had been
counseled as to this excessive amunt of sick |eave on both April 10,
2001 and Cctober 5, 2001. However, Mercer then took six nore days
off. Resultingly, he could have been placed on a nmedical certificate
requi renent, which neant that every absence had to then be nmedically

docunment ed by a physician. He was not, however, as Brunt inforned

Mercer that Labor Rel ations advised against it. 1d. at 84 |: 3-6
Plaintiff could not recall if any of his sick days had been due
to respiratory illnesses, but he was sure that there was not a bl ood-

pressure issue. 1d. at 36 1:18-23. He "believe[d]" that he

menti oned a bl ood-pressure issue to Sergeant Kelly, but he never
request ed speci al acconmmodati ons because of this health issue. 1d.
at 37 1:1-8. He never nmentioned any health issues to Coyle during
the year 1999 or 2000. Id. at 37 1:9-12. In Paragraph 12 of his
Amended Conplaint, Plaintiff avers that Coyle stated on one occasi on,
"[w]jatch me get Mercer’s blood pressure up." However, Coyle did not
make this statement directly to Plaintiff and Plaintiff has no idea
of who allegedly repeated it to him or the date of such alleged
statement. Finally, his hypertension was controlled by medication

and did not affect his job performance. Depo. of Plaintiff at 64:20-
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25; 65:1-14; 86 |:11-14.
Since his transfer back to Foxwoods, up until the date of his
deposition in Novenber, 2002, Plaintiff had never requested a

transfer from Foxwoods. |d. at 54:24-25; 55:1.

LEGAL ANALYSI S

| . The Standard of Revi ew

A. Federal Rule of Civil Procedure 56

In a notion for summary judgment the burden is on the noving
party to establish that there are no genui ne issues of material fact
in dispute and that it is entitled to judgnment as a matter of |aw.

Fed. R Civ. P. 56(c). See also Anderson v. Liberty Lobby, 477 U S.

242, 256 (1986)(plaintiff must present affirmative evidence in order
to defeat a properly supported notion for summary judgnment).

Al t hough the nmoving party has the initial burden of establishing that
no factual issues exist, "[o]nce that burden is net, the opposing
party nmust set forth specific facts denpbnstrating that there is a

genui ne issue for trial." Sylvestre v. United States, 771 F. Supp.

515, 516 (D.Conn. 1990).

I f the nonnoving party has failed to nake a sufficient show ng



on an essential elenment of his case with respect to which he has the

burden of proof at trial, then summary judgnent is appropriate.

Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986). "In such a
situation, there can be ‘no genuine issue as to any material fact,’
since a conplete failure of proof concerning an essential elenment of

t he nonnmoving party’s case necessarily renders all other facts

immaterial." 1d. at 322-23. Accord, Goenaga v. March of Di nes

Birth Defects Foundation, 51 F.3d 14, 18 (2d. Cir. 1995)(novant’s

burden satisfied by showing if it can point to an absence of evidence
to support an essential elenment of nonnoving party’s claim. In this
regard, nere assertions and conclusions of the party opposing summary

judgnment are not enough to defend a well -pl eaded notion. Lanpbntagne

v. E.I. DuPont de Nempburs & Co., 834 F.Supp 576, 580 (D.Conn. 1993),
aff'd 41 F.3d 846 (2d Cir. 1994).
The court is mandated to "resolve all anmbiguities and draw al

inferences in favor of the nonnoving party. . . ." Aldrich v.

Randol ph Cent. Sch. Dist., 963 F.2d. 520, 523 (2d Cir.), cert.

deni ed, 506 U.S. 965 (1992). "Only when reasonable m nds could not

differ as to the inport of the evidence is summary judgnment proper."

Bryant v. Maffucci, 923 F.2d 979, 982 (2d Cir.), cert. denied, 502

U S 849 (1991). If the nonmoving party submts evidence which is
"merely colorable", or is not "significantly probative," summary

j udgment may be granted. Anderson, 477 U S. at 249-52 (scintilla of
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evidence in support of plaintiff’s position insufficient; there nust
be evidence fromwhich a jury could reasonably find in his favor).
The Second Circuit has held that summary judgnment is
appropriate in certain discrimnation cases, regardl ess that such
cases may involve state of mnd or intent. "The sunmary judgnent
rule woul d be rendered sterile, however, if the nmere incantation of
intent or state of mnd would operate as a talisman to defeat an
otherwi se valid nmotion. |Indeed, the salutary purposes of summry
judgnment -- avoiding protracted, expensive and harassing trials --
apply no less to discrimnation cases than to comrercial or other

areas of litigation." Meiri v. Dacon, 759 F.2d 989, 998 (2d Cir.

1985) .

|I. The Standard As Applied

A 42 U.S.C 8§ 1983

In order to state a viable claimpursuant to Section 1983, a
plaintiff nust allege facts which indicate that the defendant has
acted under the color of state law to deprive himof a

constitutionally or federally protected right. Lugar v. Edmonson QO |

Co., 457 U. S. 922, 930 (1982). See also Eagleston v. Guido, 41 F.3d
865, 872 (2d Cir. 1994) ("A Section 1983 claimhas two essenti al

el ements: (1) the defendant acted under color of law, and (2) as a
result of the defendant’s actions, the plaintiff suffered a denial of

his federal statutory rights or his constitutional rights or



privileges.").

(i) Equal Protection Claim

The Equal Protection Clause of the Fourteenth directs that al
persons simlarly situated should be treated alike. Cleburne v.

Cleburne Living Center, Inc. 473 U.S. 432, 439 (1984). Plaintiff has

failed to identify even one simlarly situated individual from whom
he was treated differently. Further, Mercer clains that he was
subjected to a "hostile work environment."” He alleges that he was
reassi gned to Foxwoods, subjected to comments by Coyle, and subjected
to a sick leave audit. Initially, it nmust be noted that, since his
transfer back to Foxwoods, up until the date of his deposition in
Novenmber, 2002, Plaintiff has never requested a transfer from
Foxwoods. Plaintiff’s Depo. at 54:24-25; 55:1. As to coments from
Coyl e, Mercer was the only person who objected to their tenor. On
March 13, 2001, Brunt net with Coyle about Mercer’s harassnent
conplaint. After the nmeeting between Brunt and Coyl e, although Coyle
still had contact with Mercer, he did not nmake any nore comments
regarding transferring Mercer or reassigning him Secondly, the sick
| eave audit was prepared by Brunt and anal yzed sick | eave taken by

every officer in the Casino Unit. Once again, Plaintiff has not been

subjected to treatnent which differs fromthat of any of his fell ow

officers in the Casino Unit. Lastly, as to his transfer back to

Foxwoods, Brunt had the discretion to reassign troopers as needed to
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various duties within the Casino Unit. Mercer was not singled out
for reassignnment. Rather, other officers had been reassigned to

ot her duty stations within the Unit. In fact, detectives were noving
back and forth between stations on a somewhat regul ar basis.
Plaintiff’s Depo. at 70 |: 21-25; 71 |: 1-2; 9-25.

Accordingly, this Court holds that neither Brunt nor Coyle
subjected Mercer to any violation of his Constitutional rights under
t he Equal Protection Clause. He was not, as a matter of | aw,
subjected to any different treatnment than those who were simlarly
situated to him neither was he subjected to a "hostile work

envi ronnment . "

(ii) Due Process under the Fourteenth Anmendnent

The Fourteenth Amendnent guarantees an individual due process
of | aw where the state deprives an individual of a constitutionally

protected liberty or property interest. Board of Regents v. Roth,

408 U.S. 564, 569 (1972). |If no such interest is inplicated, then no
process is due the afflicted individual. 1d. at 569-570.

Al t hough the Constitution protects property interests, it does
not create them Rather, "they are created and their dinensions are
defined by existing rules or understandings that stem from an

i ndependent source such as state law - - rules or understandi ngs that
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secure certain benefits and that support clains of entitlenent to

t hose benefits". Id. at 577 . Accord Donato v. PlainviewQdd

Bet hpage Cent. School Dist., 96 F.3d 623, 629 (2d Cir. 1996) ( New York

| aw provides no basis for legitimate entitlenment to continued
enpl oynent). "A property right will not be recogni zed as cogni zabl e
under the due process doctrine if the person claimng the right has a

mere abstract need or desire for, or unilateral expectation of the

claimed right." DLC Managenent Corp. v. Town of Hyde Park, 163 F.3d
124, 130 (2d Cir. 1998).

Plaintiff has cited no support for any violation of the Due
Process clause. There exists no independent source under Connecti cut
| aw whi ch supports Plaintiff’s claimof entitlenment to be left at
Mohegan Sun and not be transferred back to Foxwoods. When he was
reassi gned to Foxwoods, Plaintiff |ost no pay or benefits. "Such an
enpl oynment deci si on does not constitute a deprivation of a property

i nterest under the Fourteenth Amendnent." Deleon v. Little, 981

F. Supp. 728, 735 (D.Conn. 1997)(transferred plaintiff [ost no pay or
benefits; no deprivation of property interest in such a case).

Accordingly, Plaintiff’s claimunder the Due Process cl ause
fails as a matter of |aw

B. ADA
In order to set forth a prima facie case under the ADA a

plaintiff nmust show by a preponderance of the evidence that : (1) his
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enpl oyer was subject to the ADA; (2) that he was disabled within the
meani ng of the ADA; (3) he was otherwise qualified to performthe
essential functions of his job; and (4) he suffered an adverse

enpl oynment acti on because of his disability. Ryan v. G ae & Rybicki,

P.C., 135 F. 3d F.2d 867, 869-70 (2d Cir. 1998).

Under the ADA, a plaintiff nust plead and prove that he has a
physi cal or nental inpairment that substantially limts one or nore
of his major life activities; that he has a record of such
i npai rnent; or that he is regarded by the enpl oyer as having such an
inpairnment. See 42 U.S.C. 8§ 12102(2). Mercer alleges that his
hypertensi on, anxiety, and depression cause himto be disabled within
t he neani ng of the ADA. The Court disagrees. Mercer never requested a
transfer from Foxwoods due to his hypertension. Plaintiff’'s Depo. at
77 1:24-25; 78: 1. He has never filed a workers’ conpensation claim
for any of his alleged inpairnments. Id. at 79 [:10-12; 80:20-22. As
to his hypertension, anxiety, and depression, he was successfully
medi cated for all three. 1d. at 86 |:11-14; 87 |: 20-23.

Accordi ngly, pursuant to the mandatory authority of Sutton v. United

Airlines.Inc., 527 U S. 471 (1999) and the persuasive authority of

Murphy v. United Parcel Service, Inc., 946 F. Supp. 872 (1996), aff’d

141 F.3d 1185 (10" Cir. 1998), aff’'d 527 U. S. 516, 525 (1999),
Mercer is not disabled within the neaning of the ADA. In Sutton, the

Suprene Court determ ned that the ADA required that the determ nation
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whet her an individual is disabled should be nade with reference to
measures that mtigate the individual’s inpairment. "A person whose
physi cal or nental inmpairment is corrected by nedication or other
measures does not have an inpairment that presently substantially
limts a major life activity.” Sutton, 527 U. S. at 482-483 (enphasis
added). The district court in Miurphy, as affirmed by the Court of
Appeal s and the United States Suprene Court, specifically held that
hypertensi on, when nedi cated, does not substantially limt a nmajor

life activity. 946 F.Supp. at 881l. See also Schluter v. Industrial

Coils, Inc., 928 F. Supp. 1437, 1445 (WD.Ws. 1996) (i nsulin-dependent

di abetic who can control condition with use of insulin not disabled
within meaning of ADA). In accordance with this authority, this
Court holds that, inasnmuch as Plaintiff's alleged disabilities are
conpletely controlled by nedication, he is not substantially limted
in mjor life activities. |In fact, his deposition testinony is
utterly silent as to such a claim?

In this case, the fourth prong of this test further controls. A
t angi bl e adverse enpl oynment action constitutes a significant change

in enpl oynent status, such as hiring, firing, failing to pronote,

2/ To the contrary, Plaintiff testified that his hypertension did not
affect his work, inasmuch as he was taking bl ood pressure nedicine.
Plaintiff’'s Depo. at 86 |:11-14. \Wen he returned froma short absence from
work, allegedly due to his anxiety and depression, he did not request any
accommodation fromhis enployer: "I was on nedication, so | accommbdated
myself." Id. at 87 |:20-24.
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reassignment with significantly different responsibilities, or a

deci sion causing a significant change in benefits. Burlington

| ndustries, Inc. v. Ellerth, 524 U S. 742, 761 (1998). 1In this

Circuit, to constitute an adverse enpl oynent action under the ADA, a

change in working conditions nust be "materally adverse."” Gal abya v.

New York City Board of Educ., 202 F.3d 636, 640 (2d Cir. 2000). A

mat eri ally adverse change "nmust be nore disruptive than a nere

i nconveni ence or an alteration of job responsibilities” and "m ght be
indicated by a term nation of enploynment, a denotion evidenced by a
decrease in wage or salary, a |less distinguished title, a materi al

| oss of benefits, significantly dim nished material responsibilities,
or other indices . . . unique to a particular situation.™ 1d.
(internal quotations and citations omtted). A lateral transfer,
with no decrease in salary or benefits is not an adverse enpl oynent

action within the neaning of the ADA. See e.g. G onne v. Apple Bank

For Savi ngs, 2000 WL 298914 at * 5 (E.D.N. Y, Feb. 14, 2000)(! ateral

transfer fromone branch of bank to another, where plaintiff sinply
traded places with her equal at second branch not adverse enpl oynent

action under ADA), aff’d 2001 W. 30647 at * 3 (2d Cir. Jan. 12,

2000) (sane reasoning); MCrary v. Aurora Public Schools, et al., 57
Fed. Appx. 362, 372 (10th Cir. 2003) (proposed transfer to equal

position not adverse enpl oynent action under ADA); Doe v. DeKalb

County Sch. Dist., 145 F.3d 1441, 1451 (11'" Cir. 1998) (under ADA,
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purely lateral transfer, even if nade agai nst enpl oyee’s w shes, not

adverse enploynent action); Smth v. Al abama Dep’t of Corrections, et

al, 145 F. Supp. 1291, 1298 (M D. Al a. 2001) (under ADA, enployee who
was denied |lateral transfer did not suffer adverse enploynment action)

Hence, pursuant to these authorities, Mercer has not suffered
any adverse enploynent action. For this reason, his claimfor noney
danmages under the ADA fails.

In his claimfor damages, Plaintiff further seeks, inter alios,
“"[i]njunctive relief in the formof an order barring Defendants from
continuing their harassnment and discrimnation against Plaintiff, and
other simlarly situated persons.” The El eventh Amendnment does not
precl ude suits against state officers in their individual capacity

for prospective injunctive relief to prevent a continuing violation

of federal law." Henrietta D. V. Bloonberg, 331 F.3d 261, 287 (2d

Cir. 2003). As noted above, this Court holds that neither Defendant
viol ated the ADA, inasnmuch as Plaintiff does not neet the standards
for such a claim

"A plaintiff seeking injunctive relief bears the burden of
denonstrating [he] will suffer ‘real and imm nent, not renote,

irreparable harm in the absence of a renedy." Henrietta D., 33 F.3d

at 290, quoting Levin v. Harleston, 966 F.2d 85, 90 (2dCir. 1992).

Thi s Amended Conplaint is devoid of any clai mwhatsoever that

Plaintiff is in danger of suffering any real and inm nent irreparable
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harm whi ch is cogni zabl e under the ADA.

CONCLUSI ON

Plaintiff has failed to raise any genuine issues of material
fact as to clainms upon which he would bear the burden at trial. For
each of the legal reasons set forth herein, Defendants’ Motion for
Sunmary Judgnent [Doc. No. 24] is hereby GRANTED. The Clerk is

directed to close this case.

SO ORDERED

ELLEN BREE BURNS

SENI OR UNI TED STATES DI STRI CT JUDGE

Dat ed at New Haven, Connecticut this __ day of January, 2004.
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