UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

DREAMCATCHER SOFTWARE
DEVELOPMENT, LLC
Plaintiff,

v. : 3: 01CV808( AVC)
POP WARNER LI TTLE :

SCHOLARS, | NC.
Def endant

RULI NG ON DEFENDANT’ S MOTI ON FOR SUMVARY JUDGVENT

This is an action for damages. |t is brought pursuant to
t he Connecticut Uniform Trade Secrets Act (“CUTSA"), Conn.
Gen. Stat. 8§ 35-51, the Connecticut Unfair Trade Practices Act
(“CUTPA”), Conn. Gen. Stat. 8§ 42-110a, the Lanham Act, 15
US C 8§ 1125(a)(1), and common | aw tenets concerning breach
of contract, product disparagenent, and tortious interference
with business expectancies. The defendant, Pop Warner Little
Scholars (“Pop Warner”), has filed the within notion for
sunmary judgnent pursuant to Fed. R. Civ. P. 56(b), arguing
that there are no material questions of fact in dispute and
that it is entitled to judgnent as a matter of |aw

The issues presented are: (1) whether there is a question
of fact regarding the existence of a trade secret; (2) whether
t he Lanham Act cause of action nust fail because the defendant
is not in the business of selling software; (3) whether a

guestion of fact exists regarding the falsity of the



statenments that serve as the basis of the Lanham Act and
common | aw product di sparagenent causes of action; (4) whether
a question of fact exists regarding the existence of business
expectancies sufficient to sustain the cause of action for
tortious interference with a business expectancy; (5) whether
t he CUTPA cause of action nust fail because the defendants had
no duty to affirmatively act on behalf of the plaintiffs; and
(6) whether there is a question of fact regarding the

def endant’ s all eged breach of the software |license.

The court concludes that: (1) there is a question of fact
regardi ng the existence of a trade secret; (2) the fact that
the defendant is not in the business of selling software does
not defeat the plaintiff’s Lanham Act cause of action; (3)
mat eri al questions of fact exist regarding the truth of the
statenents that serve as the basis for the Lanham Act and
common | aw product di sparagenent causes of action; (4) there
is no material question of fact regarding the existence of a
busi ness expectancy; (5) the fact that defendant’s had no
affirmative duty to act on the plaintiff’s behalf does not
necessitate summary judgnment of the CUTPA cause of action; and
(6) the plaintiffs have failed to adduce sufficient evidence
to establish that there is a material question of fact

regardi ng a breach of the software |icense.



For the reasons stated herein, the defendant’s notion for
sunmary judgnment (document no. 48) is GRANTED in part and

DENIED in part.

EACTS

Exam nation of the conplaint, affidavits, pleadings,
exhi bits, supplenmental materials, and Rule 9(c) statenents
di scl oses the follow ng undi sputed, material facts:

The defendant, Pop Warner Little Scholars, Inc. (“Pop
Warner”) is a not-for-profit national organization that
organi zes and conducts regional and | ocal Pop Warner youth
football and cheerl eading | eagues throughout the United
States. Pop Warner owns the trademarks POP WARNER and POP
WARNER LI TTLE SCHOLARS.

The plaintiff, Dreancatcher Software Devel opment, LLC
(“Dreancatcher”) is a Connecticut organization that devel ops
software. W IIliam Brown, a nenber of Dreancatcher, devel oped
a software program call ed Keystroke Adm nistrator. Keystroke
Adm ni strator automated or conputerized the managenent of
paperwor k and other adm nistrative functions associated with
t he operation of a |ocal Pop Warner | eague.

During the sunmmer and fall of 1999, Brown attenpted to

enlist Pop Warner to aid in the sales and marketing of its



software program On January 24, 2000, and to that end, Jon
Butl er, the Executive Director of Pop Warner, and Brown
executed a non-di scl osure and confidentiality agreenment. That
confidentiality agreenent stated that Pop Warner was
“interested in exanm ning a product idea of [Dreancatcher] and
may wi sh to beconme a strategic devel opnent partner of

[ Dreancatcher] or a Custonmer/ Beta Site for the product and in
connection therewith will be given access to certain
confidential and proprietary information.” On February 8,
2000, Brown met with various enployees of Pop Warner. At this
nmeeting, Brown both denpnstrated and expl ai ned the capacities
of his software.

Subsequent to the February 8, 2000 neeting, Dreanctatcher
began calling the software program “Pop Warner Adm nistrator.”
Dreancat cher continued to refer to the program as Pop Warner
Adm ni strator until October 2000. In the spring of 2000,
Brown provided Pop Warner with two | aptop conputers which were
| oaded with the Pop Warner Adm nistrator program
Acconpanyi ng those conputers was a software |icense that
prohi bited the end user from anong other things, deconpiling,
reverse engineering, disassenbling or otherw se reducing the
Pop Warner Adm nistrator software to a human readable form

I n 1998, Pop Warner, prior to its discussions with



Dreancat cher, had engaged the services of Frontline

I nteractive, LLC (“Frontline”), to develop a website for Pop
Warner. Frontline subsequently contracted with Interactive

Pl anet, Inc. (“Interactive”) for the devel opnent of the
software and website. 1In early 2000, Interactive began to
devel op adm ni strative software to all ow Pop Warner | eagues to

conpile and file the requisite forns with Pop Warner national.

On COctober 17, 2000, Pop Warner Executive Director Butler
sent a letter to Dreancatcher informng it that Pop Warner’s
mar ks coul d not be used in conjunction with Dreanctatcher’s
products. On Novenber 14, 2000 and Decenber 1, 2000, simlar
letters were sent to Dreanctatcher. Dreancatcher thereafter
changed the software program nanme to Adm nistrator. On May 8,
2001, Dreancatcher filed the instant lawsuit. At the February
8, 2000 neeting, according to the conplaint, Pop Warner stated
that it was interested in the software, that the software
filled in existing need in the industry and that they would
support Dreanctatcher in marketing the software to various Pop
War ner | eagues throughout the country. The conplaint further
all eges that fromthe period of February 8, 2000, Pop Warner
did indeed aid Dreancatcher in the marketing and sales of its

product to various Pop Warner | eagues throughout the country.



The conplaint also alleges that, at the sane tine, and
unbeknownst to Dreanctatcher, Pop Warner, through a partnership
with Interactive and/or various other consultants, was
devel opi ng conpeting software and that it had used
Dreancatcher’s software as a nodel in the design of its
program Additionally, the conplaint alleges that Pop Warner
was di sparagi ng Dreanctatcher’s product by naking false
statenents regarding its software in the marketpl ace.

STANDARD

On a notion for sunmary judgnment, the noving party nust
show that there are no genuine issues of material fact in
di spute and that it is entitled to judgnment as a matter of

law. Fed. R Civ. P. 56(c); Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 256, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). A
di spute regarding a material fact is genuine "if the evidence
is such that a reasonable jury could return a verdict for the

nonnovi ng party.” Aldrich v. Randolph Cent. Sch. Dist., 963

F.2d 520, 523 (2d Cir.1992) (quoting Anderson, 477 U. S. at

248, 106 S.Ct. 2505). The court resolves "all ambiguities and
drawfs] all inferences in favor of the nonnoving party in
order to determ ne how a reasonable jury would decide."
Aldrich, 963 F.2d at 523. Thus, "[o]nly when reasonabl e m nds

could not differ as to the inport of the evidence is summary



j udgment proper." Bryant v. Mffucci, 923 F.2d 979, 982 (2d

Cir.1991).

I n opposing a notion for summary judgnent, the "adverse
party may not rest upon the nere allegations or denials of
[its] pleading," but nust "set forth specific facts show ng
that there is a genuine issue for trial." Fed R Civ. P. 56;

see DAnmico v. City of New York, 132 F.3d 145, 149 (2d

Cir.1998). "If the adverse party does not so respond, summry
judgment, if appropriate, shall be entered against the adverse
party." Fed.R Civ.P. 56(d). “[T]he nmere verification by
affidavit of one's own conclusory allegations is not
sufficient to oppose a motion for summary judgnent.” Zignund
v. Foster, 106 F. Supp.2d 352, 356 (D.Conn.2000) (citations and
gquotation marks omtted). Furthernmore, "[t]he nere existence
of a scintilla of evidence in support of the [non-noving
party's] position will be insufficient [to avoid the entry of

j udgnment agai nst the non-noving party]; there nust be evidence
on which the jury could reasonably find for the [non- noving

party]." Anderson v. Liberty Lobby, Inc., 477 U S. 242, 252,

106 S.Ct. 2505, 91 L.Ed.2d 202 (1986).

DI SCUSSI ON

1. Uni form Trade Secrets Act

Pop Warner first contends that sunmary judgnent should be



granted with regard to the CUTSA cause of action because
Dreancatcher “wholly fails to identify its trade secret,” a
necessary elenment to any CUTSA cause of action. Specifically,
Pop Warner contends that Dreancatcher only identifies its
trade secret “as the manner in which persons affiliated with
Pop Warner gather information, . . . and that [Dreancatcher]
has no exclusivity to that know edge.”

Dreancat cher responds by stating that there are materi al
guestions of fact as to whether trade secrets were revealed to
Pop WAr ner

It is undisputed that a plaintiff rmust establish the
exi stence of a trade secret before he can seek protection

under CUTSA. See EIm City Cheese Co., Inc., v. Federico, 251

Conn. 59, 70 (1999); Plastic & Metal Fabricators, Inc. V. Roy,

163 Conn. 257, 267 (1972). Connecticut General Statutes 8§ 35-
51(d) defines a trade secret as: "information, including a
formul a, pattern, conpilation, program device, nethod,

t echni que, process, draw ng, cost data or custoner list that:
(1) Derives independent econom c val ue, actual or potential,
from not being generally known to, and not being readily
ascertai nabl e by proper neans by, other persons who can obtain
econom ¢ value fromits disclosure or use, and (2) is the

subj ect of efforts that are reasonabl e under the circunmstances



to maintain its secrecy.” The three part statutory test for
the definition of a trade secret therefore requires that the
information: (1) be of the kind included in the nonexhaustive
list contained in the statute; (2) be “of independent econom c
value”; and (3) “was the subject of reasonable efforts to

maintain its secrecy”. ElmCity Cheese Co., Inc., V.

Federico, 251 Conn. 59, 78 (1999).
An all eged trade secret is not deprived of trade secret

status sinply because it is conprised of nmaterials that are

“commn [and] comrercially available.” E mCity Cheese Co.,

Inc., v. Federico, 251 Conn. 59, 74. Rather, a “plaintiff’s

ability to conmbine these elenents into a successful process,
like the creation of a recipe from comopn cooki ng ingredients

is a trade secret entitled to protection.” El mCity Cheese

Co., Inc., v. Federico, 251 Conn. 59, 75. Finally, and nore

inportantly for purposes of this notion, whether a particular

pi ece of information is a “trade secret,” is a question of

fact. See ElmCity Cheese Co., Inc.., v. Federico, 251 Conn.

59, 68 (1999).

Havi ng exam ned the affidavits, deposition testinony and
ot her evidence submtted, the court concludes that there are
gquestions of fact regarding each of the three prongs of the

statutory definition of a trade secret. More specifically,



with regard to the first prong of the definition, nanely,

whet her the information is of the type provided for in the
statute, Brown stated at his deposition that he provided the
following information to Pop Warner: (1) “descriptions

with regard to the concept of how the program worked”; (2)
“plans for the use of the prograni; (3) “the programitself”;
(4) “all facets of the application . . . and how it was used”;
(5) “how the program was organi zed”; (6) “the way the

i nformati on was stored and used”; and (7) “the concept [for
how t he progran] worked”.

Al t hough Brown apparently did not provide Pop Warner
with the so-called source code! for the program his
deposition indicates that he provided the “programitself” to
Pop Warner, as well as an explanation or the “concept” of how
t he program worked. The term “prograni is explicitly provided
for in the statutory definition of a trade secret, see Conn.
Gen. Stat. 8§ 35-51 (d), and thus there is question of fact as

to whether the information revealed to Pop Warner is one of

1“A conputer responds to electrical charges, the presence or absence of
which is represented by strings of 1's and 0's. Strictly speaking, ‘object
code’ consists of those 1's and 0's. . . . Wile some people can read and
programin object code, it would be inconvenient, inefficient and, for nost
peopl e, probably inmpossible to do so. [Therefore, conputer] |anguages have
been witten to facilitate programwiting and reading. A programin such a
comput er | anguage--BASIC, C, and Java are exanples--is said to be witten in
‘source code.’” Universal City Studios, Inc., v. Corley, 273 F.3d 429, 439
(2d Gr. 2001) (citations omtted).
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the types expressly provided for in the statute. See |SC

Bunker Ranp Corp. v. Altech, Inc., 765 F. Supp. 1310, 1322

(N.D. I'l'l. 1990) (software falls “squarely within statutory
definition” of trade secret because it is a program.
Additionally, the testinony presents a question of fact
regardi ng whet her Brown’s descriptions of how the software
took the information entered by the user, converted, stored
and organi zed that information is a “formula, . . . nethod,
techni que, [or] process”. Put sinmply, there is at |least a
guestion of fact as to whether Brown provided Pop Warner with
t he nmetaphorical “recipe” for how the software conbined the

various elenments into a marketable product. See EImCity

Cheese Co.., Inc., v. Federico, 251 Conn. 59, 75 (“plaintiff’s

ability to conmbine [various] elenments into a successful
process, like the creation of a recipe from common cooki ng
ingredients is a trade secret entitled to protection”).

Li kewi se, with regard to the second prong of the
statutory definition of a trade secret, nanely, whether the
i nformati on has i ndependent econonic value, the materials
submtted indicate that there is a question of fact as to this
el ement. Specifically, the affidavits submtted by
Dreancat cher indicate that both Pop Warner and Dreancat cher

t hought that the programfilled an existing need in the

11



mar ket pl ace. Simlarly, Brown’s affidavit indicates that the
Pop Warner considered the program sufficiently worthwhile and
val uable to schedule a neeting to discuss the use of the
program and that Pop Warner subsequently undertook efforts to
aid in the marketing and sal e of Dreancatcher’s software.

Finally, the submtted materials also indicate that there
are material questions of fact regardi ng whether Dreancatcher
t ook reasonable steps to ensure the confidentiality of the
information. Specifically, Dreancatcher’s affidavit indicates
that it negotiated an extensive confidentiality agreement with
Pop Warner before the neeting of February 8, 2000.
Consequently, the court concludes that there are questions of
mat erial fact as to each of the three prongs of the statutory
definition of a trade secret.

Relying essentially on the district court opinion in

LinkCo, Inc. v. Fujitsu, Ltd., 230 F. Supp. 2d 492 (S.D.N.Y.
2002), Pop Warner neverthel ess contends that summary judgnent
is warranted in this case. More specifically, Pop Warner
contends that LinkCo stands for the proposition that “courts
recogni zing trade secret protection for software do so when

the contested subject matter can be described with sone degree

12



of specificity.”? The court rejects Pop Warner’'s reliance on
Li nkCo. First, contrary to Pop Warner’'s assertion, nothing in
the LinkCo opinion stands for the requirenent that trade
secrets relating to software nust be identified with
specificity to survive sunmary judgnent.

Second, LinkCo is distinguishable. 1In LinkCo, follow ng
atrial on the nmerits, the defendant noved for a judgnent as a
matter of |aw contending that the plaintiff had failed to
prove that it possessed a viable trade secret requiring
protecti on under New York trade secret law. Simlar to the
instant case, the plaintiff in LinkCo had created a software
program According to the plaintiff, the trade secret was the
“architecture” of the software, which the plaintiff |ikened to
the architecture of a building. The court in LinkCo concl uded
that, “while [the plaintiffs analogy to a building s
architecture] helps to explain how [the plaintiff’s]
conbi nati on of elenents nay be novel, it also denonstrates how
the architecture will be easily ascertainable by the public
once the product is marketed. Simlar to the architecture of a
bui | di ng, once the conbination of [the plaintiff’s] elenents

is seen by the public, the system s architecture will becone

2Pop Warner cites additional cases in support of this proposition, none
of those cases, however, can reasonably be construed to support the
proposition the defendant asserts.

13



obvi ous and easily duplicated.” LinkCo, Inc. v. Fujitsu,

Ltd., 230 F. Supp. 2d 492, 500. Consequently, “because the
software architecture cannot renmain secret once it is
mar keted, it cannot rise to the level of a trade secret, as a

matter of law.” LinkCo, Inc. v. Fujitsu, Ltd., 230 F. Supp.

2d 492, 500.

In the instant case, Dreanctatcher contends that the
secrets it revealed had to do with the internal processes of
the program Unlike the secret at issue in LinkCo, the
internal processes of the software are not readily
identifiable, nor obvious and easily duplicated. Accordingly,
Pop Warner’s reliance on LinkCo is m splaced. The court
t herefore concludes that there are questions of material fact
regardi ng whet her Dreanctatcher reveal ed trade secrets to Pop
Warner. Pop Warner’s notion for summary judgnment in regard to
t he CUTSA cause of action is therefore DENIED.

2. Breach of the Confidentiality Agreenent

Pop Warner also contends that sumnmary judgnment shoul d be
granted with regard to the breach of the confidentiality
agreenent cause of action because Dreanctatcher never reveal ed
any proprietary or confidential information to Pop Warner.
Therefore, Pop Warner argues that it could have never reveal ed

such information in breach of the agreenment. The court

14



rejects this argunent.

The confidentiality agreenment defines the protected
information as including the “structure, sequence, design of
software, any and all records, prototypes, data, [and]
processes . . . .” As with the CUTSA cause of action, the
court concludes that there is a question of fact as to whether
information of this type was reveal ed to Pop Warner.
Therefore, Pop Warner’s notion for summary judgnent wth
regard to the breach of the confidentiality agreenent is
DENI ED.

2. Lanham Act Cause of Action

Pop Warner next contends that summary judgnment shoul d be
granted in relation to the Lanham Act cause of action for two
reasons. First, Pop Warner contends that a Lanham Act cause
of action may only be brought agai nst soneone in the business
of selling “goods and services.” Thus, because Pop WArner was
not “engaged in the marketing and pronoting of conpeting
products,” Dreanctatcher’s claimnust fail. Second, assum ng
arguendo that a Lanham Act action could be maintai ned agai nst
Pop Warner, because “there is no evidence of false and
di sparagi ng statenments, [Dreanctatcher’s Lanham Act action]
must fail.” The court addresses these argunents separately.

A. Requi rement That Pop Warner be a “Product Seller”

15



Pop Warner first contends that, “despite the apparent
breadth of §8 43a [of the Lanham Act], it is clearly directed
only against false m srepresentations in connection with a
def endant’ s sal e of goods or services.” Thus, because Pop
Warner is a not-for-profit organi zation and “does not sell or
profit from conputer software,” Dreancatcher’s clai m nust
fail.

Dreancat cher responds by stating that there is no such
seller requirenent in the statute. Furthernore, according to
Dreancatcher, even if there was such a requirenent the
evi dence subnmitted indicates that “[n]Jot only did [ Pop Warner]
intend to sell the software to its constituents . . . , but,
nore inportantly, it saw the software as a way to drive people
to its web site and thereby attract nore revenue for itself
fromweb site advertisers.”

Section 43a of the Lanham Act, as codified at 15 U.S.C. §
1125(a) (1), provides that:

Any person who, on or in connection with any goods or

services, or any container for goods, uses in conmerce any

word, term name, synbol, or device, or any conbination

t hereof, or any false designation of origin, false or

m sl eadi ng description of fact, or false or msleading

representation of fact, which--

(A) is likely to cause confusion, or to cause m stake, or

to deceive as to the affiliation, connecti on, or

associ ation of such person with another person, or as to
the origin, sponsorship, or approval of his or her goods,
services, or comrercial activities by another person, or

(B) in commercial advertising or pronotion, msrepresents

16



the nature, characteristics, qualities, or geographic
origin of his or her or another person's goods, services,
or comercial activities,

shall be liable in a civil action by any person who
believes that he or she is or is likely to be damaged by
such act.

The clear text of the statute indicates that 15 U.S. C
1125(a) (1) applies to “any person.” Thus, the fact that a
specific defendant is a not-for-profit organization does not
protect it fromliability under the plain | anguage of the
statute. Nevertheless, a party seeking relief under section
43 generally must denonstrate that they are in conpetition

with the defendant. See Havana Club Holding v. Galleon, 203

F.3d 116, 130 (2d. Cir. 2000) ("[a]lthough a section 43
plaintiff need not be a direct conpetitor, it is apparent
that, at a mninum standing to bring a section 43 claim
requires the potential for a comrercial or conpetitive
injury"). Consequently, the relevant question is not whether
t he defendant is a so-called product seller, but rather,
whet her the defendant is in conpetition with the plaintiff.
Havi ng revi ewed the subm ssions of the parties, the court
concludes that there is a question of fact as to whether Pop
Warner was in conpetition with Dreancatcher. More
specifically, in its brief submtted in support of its notion

for summary judgnment, Pop Warner admits that “[i]t has

17



devel oped an internet ‘web-based software application which
it makes available to participating | eague adm nistrator at a
nom nal cost, to help recoup devel opment costs.”

Addi tionally, Dreanctatcher has submtted the deposition
testimony of Butler, wherein he states that in the spring of
1999 Pop Warner had entered an agreenment with a second party
for the creation of a Pop Warner website. As part of the
proposed website, nenbers and participants of Pop Warner would
have access to adm nistrative software. This evidence creates
a question of fact regardi ng whether Pop Warner was in
conpetition with Dreancatcher in the devel opment and marketi ng
of an adm nistrative software program

B. Evi dence of Fal se and Di sparadgi nhg Renmar ks

Pop Warner further contends that the Lanham Act cause of
action must fail because “there is no evidence of false and
di sparagi ng statements.” Specifically, Pop Warner contends
that the statenents Dreancatcher relies on for its product
di sparagenment claimare true and therefore they cannot serve
as a basis for product disparagenent cause of action.

“The Lanham Act . . . prohibits only false or m sleading
descriptions or false or m sleading representations of fact

made about one's own or another's goods or services.” G oden

v. Random House, Inc., 61 F.3d 1045, 1052 (2d Cir. 1995)

18



(enmphasi s added) .

Havi ng reviewed the material submtted, the court
concludes that there is a question of fact regardi ng whet her
the statenents made by Pop Warner were false. For exanple,
Dreancatcher alleges that Pop Warner stated to prospective
Dr eanctat cher custonmers that Dreancatcher’s software could not
be used in conjunction with the internet. Pop Warner does not
deny that these statenents were made but contends that they
were true. Brown’s affidavit, however, states that he
i nformed Pop Warner that Dreanctatcher’s software was designed
to be “integrated with the web.” Construing this evidence in
the light nost favorable to Dreancatcher, know edge that the
program could be “integrated with the web” certainly
underm nes Pop Warner’s claimthat its assertion was true.

The court therefore concludes that there are questions of fact
regarding the truth of the various statenments made by Pop
Warner. Accordingly, Pop Warner’s notion for summary judgnent
with regard to the Lanham Act claimis DEN ED

3. Pr oduct Di sparagenment

Pop Warner also contends that summary judgnment shoul d be
granted with regard to Dreancatcher’s common | aw product
di sparagenment cause of action. Simlar to its Lanham Act

argument, Pop Warner contends that summary judgnent should be

19



granted because the alleged fal se and di sparagi hg conments
are, in fact, true. Having previously concluded that there is
a question of fact regardi ng whether the alleged statenents
are false, Pop Warner’s notion for sunmary judgnent with
regard to the common | aw product di sparagement cause of action
i s DENI ED.

4. Tortious Interference with Busi ness Expectancy

Pop Warner next contends that sunmary judgnment shoul d be
granted with regard to Dreantatcher’s tortious interference
wi th business expectancy cause of action. Specifically, Pop
War ner contends that Dreancatcher failed to plead and “fails
to identify the existence of a contracted sale that was
resci nded based on the defendant’s conduct.”

Dreancat cher responds that the existence of a contract is
not a necessary elenent to a claimfor tortious interference
wi th business expectancy. Additionally, Dreancatcher contends
t hat they have “pl eaded the business relationships and
expectancies with which [Pop Warner] tortiously interfered .

[and have] presented evidence of these expectancies.”

“I't is well established that the elenments of a claimfor
tortious interference with business expectancies are: (1) a
busi ness rel ationship between the plaintiff and another party;

(2) the defendant's intentional interference with the business

20



rel ati onship while knowi ng of the relationship; and (3) as a
result of the interference, the plaintiff suffers actual

|l oss.” High-Ho Tower, Inc. v. Com Tronics, Inc., 255 Conn.

20, 27 (2000). Thus, “it is not essential . . . [to a cause
of action for tortious interference with a business
expectancy] that . . . the tort . . . [result] in a breach of

contract to the detrinment of the plaintiff.” Goldman v.

Fei nberg, 130 Conn. 671, 674 (1944).

Nevert hel ess, “a plaintiff may [not] recover for an
interference with a nmere possibility of his making a profit.
On the contrary, wherever such a cause of action as this is
recognized, it is held that the tort is not conplete unless

t here has been actual damage suffered.” Goldman v. Feinbergq,

130 Conn. 671, 675 (1944). In other words, “it is essential
to a cause of action for unlawful interference w th business
that it appear that, except for the tortious interference of
t he defendant, there was a reasonable probability that the
plaintiff would have entered into a contract or made a

profit.” Goldman v. Feinberg, 130 Conn. 671, 675 (1944).

Consequently, although the existence of a contract is not a
required elenent for liability for tortious interference, the
pl ainti ff neverthel ess nust prove that “there was a reasonabl e

probability that the plaintiff would have made a profit.”
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Selby v. Pelletier, 1 Conn. App. 320, 324 (Conn. App. 1996).

Appl yi ng these principles, Pop Warner’s notion for
sunmary judgnent is granted. In its conplaint, Dreancatcher
al l eges that Pop Warner interfered with prospective sales to
custonmers from whom Dreancat cher had oral conm tnments, and, as
a result of this interference, the custoners failed to buy its
product. Dreancatcher, however, has failed to proffer the
requi site “specific facts” in support of these allegations.
See Fed. R Civ. P. 56(e). More specifically, aside from
broad conclusory all egations that Dreanctatcher had “potentia
custoners,” Dreanctatcher has proffered no specific evidence of
any expectancies or oral commtnents fromthe all eged
potential customers. Therefore, Dreantatcher has failed to
meet its burden with regard to the first element of a tortious
interference claim nanely, that there was a business
relationship between the plaintiff and another party.

Addi tionally, assum ng arguendo, that there was sone

busi ness rel ationshi p between Dreancatcher and another party,
Dreancatcher has failed to proffer any evidence that Pop
Warner’s alleged interference thwarted that relationship. |In
ot her words, there is no evidence to support the claimthat
there was a reasonable probability that Dreancatcher would

have made a profit absent Pop Warner’s interference.
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Accordingly, Pop Warner’s notion for summary judgnent wth
regard to the cause of action for tortious interference with
busi ness expectancy i s GRANTED. 3
S. CUTPA

Pop Warner next contends that summary judgnment shoul d be
granted with regard to Dreanctatcher’s CUTPA cause of action
Because Pop Warner’s nenorandum of |aw conflates its CUTPA and
tortious interference argunents into a single section, its
argument with regard to the CUTPA claimis |less than clear.
| ndeed, Pop Warner’s argunents appear wholly directed at the
tortious interference cause of action.

The only relevant CUTPA case law cited by Pop Warner, is

t he Connecticut Appellate Court’s opinion in Downes-Patterson

Corp. v. First National Supremarkets, Inc., 64 Conn. App. 417

(2001). That case, however, is inapposite to the instant

matter. I n Downes-Patterson, the plaintiffs contended that

t he defendants’ failure to act was a violation of CUTPA. The
appel l ate court concluded that there could be no CUTPA
vi ol ati on because the defendant had no affirmative duty to

act . Downes- Patterson Corp. v. First National Supremarkets,

%Pop Warner also contends that summary judgment of the tortious
interference claimis warranted because Dreantatcher has failed to prove “sone
i nproper notive or inproper means” on the part of Dreantatcher. Because the
court concludes that summary judgnent is appropriate on other grounds, the
court does not address this issue.
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Inc., 64 Conn. App. 417, 427-28 (2001). Thus, Downes-
Patterson turns on the proposition that the defendants’ unfair
trade practice was its alleged failure to act. |In the instant
case Dreancatcher does not allege that Pop Warner failed to
act. Rather, Dreanctatcher alleges that Pop Warner did indeed
act, and that such acts were injurious to Dreancatcher. Pop

Warner’s reliance on Downes-Patterson is therefore m spl aced.

Accordingly, Pop Warner’s notion for summary judgnment wth
regard to the CUTPA cause of action is DEN ED

6. Breach of Software License

Pop Warner finally contends that summary judgment shoul d
be granted with regard to the cause of action for breach of
the software license. Specifically, Pop Warner contends that
there is no question of fact that it “deconpiled, reverse
engi neer ed, disassenbled, nodified, or otherw se put
Dreancat cher software to inproper use” in violation of the
software |icense.

Dreancat cher responds by stating that although “Brown
cannot testify that there was any deconpiling, reverse
engi neering or other simlar conduct,” “Dreancatcher’s proof
concerning this fact . . . cones fromother sources, and it is
just as necessarily circunstantial.”

Dreancatcher’s software license claimis essentially a
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contract claim In order to succeed under a contract claim
the plaintiff nmust prove that the contract was in fact

breached. See, e.qg., Bouchard v. Sundberg, 80 Conn. App. 180,

189 (2003). The contract at issue, nanmely the software
license, provides in relevant part that: “The End-User nay NOT
subl i cense, assign, or distribute copies of the software to
others. . . . The End-User may NOT deconpil e, reverse
engi neer, disassenble, or otherw se reduce the software to
human readable form  THE END- USER MAY NOT MODI FY, ADAPT,
TRANSLATE, RENT, LEASE, LOAN, RESELL FOR PROFI T, OR NOT FOR
PROFI T, DI STRI BUTE, OR OTHERW SE ASSI GN OR TRANSFER THE
SOFTWARE OR CREATE DERI VATI VE WORKS BASED UPON THE SOFTWARE OR
ANY PART THEROF . . . .” (Enphasis in original).

Dreancat cher contends that Pop Warner breached the
i cense by deconpiling, reverse engi neering or disassenbling
the programin order to use Dreancatcher’s programin the
creation of its own program |In support of the allegation
that Pop Warner reverse engineered its software, Dreancatcher
points to essentially two pieces of evidence: (1) Pop Warner
announced the creation of a web site that would perform
simlar functions to that of Dreanctatcher’s software after it
had revi ewed Dreancatcher’s program and (2) Pop Warner failed

to introduce that web site after the instant | awsuit was
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filed. Thus, Dreantatcher relies on the inference that Pop
Warner’s choice to not release the programis indicative of
the fact that it reverse engi neered Dreanctatcher’s program
Al t hough this court nmust draw all inferences in favor of
the plaintiff’s claim those inferences nust be reasonabl e.

Cf. World Trade Center Properties, L.L.C v. Hartford Fire

Ins. Co., 345 F.3d 154, 166 (2d Cir. 2003) (“[w hen ruling on

nmotion for summary judgnent, a court is required . . . to draw
all reasonable inferences in [favor of non-nmovant]”) (enphasis
added). Based on the limted evidence submtted, it is sinply
unreasonabl e to conclude that Pop Warner’s failure to

i ntroduce a web based programsimlar to the plaintiff’s

t herefore indicates that Pop Warner deconpiled Dreancatcher’s

program At best, the specul ative evidence rises to the |evel
of mere suspicion, which, of course, is insufficient to defeat

summary judgnment. Kerzer v. Kingly Mg., 156 F.3d 396, 400

(2d Cir. 1998) (“[c]onclusory allegations, conjecture, and
speculation . . . are insufficient to create a genuine issue
of fact”). Consequently, Pop Warner’s notion for sunmmary
judgenent with regard to the Dreancatcher’s cause of action

for breach of the software |icense is GRANTED. 4

“Pop Warner also contends that summary judgnent of the software |icense
cause of action is warranted because: (1) the software license applied only to
end users, Pop Warner was not an end user, and therefore “the software |icense
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CONCLUSI ON

Based on the foregoing, the defendant’s notion for
summary judgnment is GRANTED in part and DENIED in part.
It is so ordered this __ day of January, 2004 at

Hartford, Connecti cut.

Alfred V. Covello
United States District

was not applicable” to Pop Warner; and (2) the software |icense cause of
action is preenpted by the Federal Copyright Act. As the court has concl uded
that summary judgnment shoul d be granted because there is no question of
material fact with regard to the question of breach, the court does not reach
t hese issues.

Pop Warner has al so noved for sunmmary judgnment, with regard to all of
the counts, on the ground that the plaintiff failed to conply with Local Rule
56 (a)3. Although the plaintiff’s initial filing did not technically conply
with Local Rule 56, following an order to show cause, the plaintiff corrected
its non-conforming filing in a tinely nanner. Consequently, the court denies
the defendant’s request that summary judgnent be granted because the plaintiff
failed to conply with Local Rule 56.
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