UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT
GARRY GETER
Pl aintiff,
V. . CASE NO. 3:02cv00540( RNC)

GREATER BRI DGEPORT ADOLESCENT
PREGNANCY PROGRAM

Def endant .

RULI NG AND ORDER

Garry Geter brings this action against Greater Bridgeport
Adol escent Pregnancy Program his former enployer, under the Age
Di scrimnation in Enployment Act ("ADEA"), 29 U S.C. 8§ 621 et seq.,
t he Enpl oyee Retirement Incone Security Act ("ERISA"), 29 U S C 8§
1001 et seq., and the Connecticut Fair Enploynent Practices Act
("CFEPA"), Conn. Gen. Stat. § 46a-60, et seq. Defendant has noved
for summary judgnent on all the clains. For the reasons stated
bel ow, defendant's notion is granted in part and denied in part.
. FEacts

The record, viewed nost favorably to the plaintiff, would perm
a reasonable juror to find the follow ng facts.

Def endant, a nonprofit organi zation, funds its programs in aid
of teenagers' health largely fromgrants. Defendant hired plaintiff
in 1994. In August 2000, plaintiff was working for defendant as a

Medi cai d outreach specialist, a position funded by a grant from



Bri dgeport Hospital. On August 10, defendant's executive director,
Rudy Feudo, notified plaintiff that his hours would be reduced from
40 to 25 per week on October 1, six days after plaintiff's fiftieth
birthday. Feudo stated that he had received a letter from Bridgepor
Hospital on July 2 reducing the funding for plaintiff's position.
Plaintiff then filed an internal grievance. On March 15, 2001,

def endant's Board of Directors denied the grievance and Feudo
notified plaintiff that he would be term nated effective March 30.
Feudo's stated reason for the term nation was that Bridgeport
Hospital had informed himon March 12 that funding for plaintiff's
position would be elimnated on March 30. Defendant had a policy
permtting enployees to bunp others with I ess seniority, but did no
offer Geter this opportunity.

Plaintiff was the third ol dest enployee after Feudo and a
femal e. The fenmal e enployee quit after Feudo told her in early- to
m d- 2000 that she had "earned the right to take things easy."” Feudc
made a simlar comment to plaintiff, telling him"It’s tinme to go,
life isn't fair."

1. Di scussi on

Sunmmary judgnent may be granted only when the evidence, viewed
fully and nost favorably to the nonnobvant, raises no genuine issue ©
material fact, and the noving party is entitled to judgnent as a

matter of law. Fed. R Civ. P. 56(c). The court nust reviewthe
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record as a whole, credit all evidence favoring the nonnovant, give
t he nonnmovant the benefit of all reasonable inferences, and disregar
all evidence favorable to the novant that a jury woul d not be
required to believe, that is, unless it conmes fromdisinterested

wi t nesses and is uncontradi cted and uni npeached. Reeves v. Sandersag

Pl unbi ng Products, Inc., 530 U.S. 133, 150-51 (2000). Granting

sunmary judgnent in a proper case conserves judicial and litigant
resources because, if there is no genuine issue of material fact, an
the novant is entitled to judgnment as a matter of law, a jury verdic
in favor of the nonnovant would have to be set aside.!?

A. Age Di scrim nation

Plaintiff clainms that both the reduction in his hours and the
subsequent term nation of his enploynent were based on age
discrimnation in violation of the ADEA, ERI SA and the CFEPA. His
cl ai munder the CFEPA is tine-barred insofar as it is based on the
reduction in his hours, making summary judgnent on that part of the
CFEPA cl ai m appropriate. See Conn. Gen. Stat. § 46a-82(e). The
rest of the clainms are tinely and nust therefore be analyzed on the
merits.

Di scrimnation clainms under all three statutes are anal yzed

! Defendant contends that plaintiff's clainms are barred by res
judi cata based onthe rejection of his conpl aint by the Connecti cut
Comm ssi on on Human Ri ghts and Opportunities. The fact that the
conplaint wasrejectedisinsufficient tobar this action. See Astoria
Fed. Sav. & Loan Ass'n v. Solimno, 501 U S. 104, 106 (1991).
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under the burden-shifting framework laid out in MDonnell Douglas

Corp. v. Green, 411 U. S. 792, 802-05 (1973).2 Applying that

anal ysis, plaintiff’s age discrimnation claim although apparently
weak, is not so lacking in evidentiary support as to justify
dism ssing it before trial.

Plaintiff’s initial burden is to establish a prima facie case ¢
di scrim nation. Defendant di sputes whether the circunstances
surroundi ng the hours reduction and term nati on support an inference

of discrimnation. Defendant’s argunent has sone force, but the

burden of establishing a prinma facie case is "mnimal." Janmes v. Ne

York Racing Ass’n, 233 F.3d 149, 153 (2d Cir. 2000). The facts

recited above, taken as a whole, logically suggest that the reductic
in hours and term nation m ght have been notivated at |east in part
by plaintiff’s age. To require plaintiff to show nore in order to
advance to the next step in the burden-shifting analysis would assig
greater significance to the role of a prima facie case than the
Second Circuit has been willing to approve to date.

Plaintiff’s prima facie case gives rise to a presunption of
di scrim nation that defendant can rebut by articulating a legitimte

nondi scrim natory reason for its actions. Defendant has satisfied

2 Abdu-Brisson v. Delta Air Lines, Inc., 239 F. 3d 456, 466 (2d
Cir. 2001) (ADEA); Dister v. Continental Group, Inc., 859 F. 2d 1108,
1112 (2d Cir. 1988) (ERI SA); Wobl ewski v. Lexington Gardens, Inc., 188
Conn. 44, 53 (1982) (CFEPA).
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its burden of articulating such an explanation for both the hours
reduction and term nation. Defendant states that it reduced
plaintiff’s hours on being notified by Bridgeport Hospital that it
was reducing funding for plaintiff's position, and term nated him on
being notified that the position would no | onger be funded. (Def.'s
Mem Exs. E, N.)

Proceeding to the next step in the burden-shifting anal ysis,
plaintiff has raised a triable issue as to whether the funding
changes were pretexts for age discrinmnation. He asserts that Feudc
engi neered the changes as an excuse for reducing his hours and
term nating his enployment. He offers evidence that the Bridgeport
Hospital official who notified Feudo of the funding changes,
Chri st opher Cannon, chaired defendant's Board of Directors until 199
and continued to be closely involved in managi ng defendant's affairs
thereafter. (Pl.'s Mem Ex. 1, ¥ 22.).2% He also offers evidence tha
def endant usually allowed its enployees to bunp others based on
seniority.*

Plaintiff's burden is also satisfied on the ultimte issue of

whet her a jury could infer that the hours reduction and termn nation

3 He al so notes that one of Cannon's enpl oyees was serving on
defendant's Board at the relevant tine.

4 Plaintiff relies on affidavits fromco-workers stating that
def endant had such apolicy. (Pl."s Mem Ex. 1, 11 27, 29, Def.'s Mem
Exs. T, U).
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were notivated in part by age. In addition to offering sonme evidenc
of pretext, he presents sone evidence that the adverse actions were
age-related, in particular, Feudo' s alleged remark to anot her ol der
wor ker that she had "earned the right to take things easy” (Pl.’s
Mem Ex. 1, § 33), and his remark to plaintiff that "It’s tinme to gc¢
life isn't fair,”™ or words to that effect (Pl.’s Mem Ex. 2 at 86).
In addition, plaintiff alleges that defendant term nated its ol dest
wor kers while hiring younger ones.?®

Plaintiff’s age discrimnation claimmy not fare well at trial
Cannon deni es speaking with Feudo about personnel matters
after he left defendant’s Board, which was al nost a decade before th
events at issue; the hours reduction allegedly enabl ed defendant to
avoi d paying health insurance prem uns, which an enployer is free tc

do without violating the ADEA, see Hazen Paper Co. v. Biggins, 507

U.S. 604, 611-12 (1993); Feudo’ s age-related remarks were made | ong
before the term nation; and defendant presents evidence that there
was no bunping policy. Nevertheless, plaintiff’s age discrimnation
clai m has sone evidentiary support, and it is based on essentially
t he same sequence of events as his retaliation claim which survives

sunmary judgnment (see infra). |In this situation, it mkes sense to

5 Defendant argues that it is entitled to the "sanme actor
i nference"” since Feudo both hired and term nated plaintiff, but that
i nference i s not warranted when, as here, the gap between hiring and
termnationis sevenyears. Carltonv. Mystic Transp., Inc., 202 F. 3d
129, 132 (2d Cir. 2000).
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deny summary judgment on the age discrimnation claimin favor of a
trial, which will provide a surer basis for resolving the claimthan
t he present paper record. See Jack H. Friedenthal and Joshua E.

Gardner, Judicial Discretion to Deny Summary Judgnent in the Era of

Manageri al Judging, 31 Hofstra L. Rev. 91, 104 (2002). Accordingly,

the notion for summary judgnent on the age discrimnation claimis
deni ed wi thout prejudice to defendant’s right to nove at trial for
judgnment as a matter of law after plaintiff rests.

B. Ret al i ati on

Plaintiff clainms that defendant's nmotives for term nating him
included retaliation for filing an internal grievance asserting
rights under the ADEA. 29 U S.C. 8§ 623(d).® This claimis also
anal yzed under the burden-shifting framework used for discrimnation

claims. Slattery v. Swiss Reinsurance Am Corp., 248 F.3d 87, 94 (2

Cir. 2001).
Plaintiff has made a prima facie case of retaliation because th
term nation of his enploynent and the denial of his grievance

occurred on the sane day.’ Defendant has presented a legitimate

6 The grievance, which primarily asserted that plaintiff was a
good enpl oyee, made no explicit nmention of age di scrim nation, but it
didstate that plaintiff was "12 to 15 years ol der” t han anyone el se
working in certain prograns, in order to "highlight sone points of
interest."” (Def.'s Menn. Ex. H.)

" Proximty intime can be enough to make a prima faci e case of
retaliation. Slattery, 248 F.3d at 95.
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expl anation for the term nation -- Bridgeport Hospital's

di sconti nuance of funding. The question, then, is whether plaintiff
has raised a triable issue that the fundi ng-cutoff explanation was a
pretext for retaliation. Plaintiff can nmeet this burden by show ng
t emporal connection between his protected activity and the adverse
action and offering at |east sone evidence to rebut the enployer's

explanation. See Quinn v. Green Tree Credit Corp., 159 F.3d 759, 77

(2d Cir. 1998); Bonmbero v. Warner-Lanbert Co., 142 F. Supp. 2d 196,

211 (D. Conn. 2000). The fornmer requirenent is satisfied because
def endant denied his grievance on the same day it termnated hiny th
latter is satisfied by the evidence of pretext discussed above in
connection with the age discrimnation claim

I11. Conclusion

Accordingly, defendant's nmotion for summary judgnent [Doc. #35]
is hereby granted in part and denied in part, and plaintiff's age
di scrim nation claimunder the CFEPA based on the reduction in his
hours i s di sm ssed.

So ordered.

Dated at Hartford, Connecticut this 12th day of March 2004.

Robert N. Chatigny
United States District Judge



