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METROPOLI TAN DI STRI CT
COW SSI| ON,
Def endant .

MEMORANDUM COF DECI SI ON

This is an action for damages and equitable relief alleging
wrongful denial of pronotion in enploynent based on race and/or
gender, wongful term nation of enploynent based on race and/or
gender, other incidents of disparate treatnent, retaliation and
post -enpl oynent retaliation. It is brought pursuant to Title VII
of the CGvil R ghts Act of 1964, 42 U S. C. 8§ 2000(e) (“Title
VI17). In addition, the conplaint alleges violations of the
United States Constitution pursuant 42 U. S C. 88 1981 and 1983,
and violations of common | aw precepts concerni ng defamati on,
false light invasion of privacy and intentional infliction of
enotional distress.

On August 22, 23, 24, 29 and 30, 2000, the parties tried to
ajury the Title VIl post-enploynent retaliation claim the 8§
1983 clainms, and the common | aw cl ai s of defamation and fal se

i ght invasion of privacy.! The jury thereafter returned a

YDuring trial, the plaintiff wthdrew her clains under 42
US. C 8 1981 and, at the cl ose of evidence, the court dism ssed
the claimof intentional infliction of enotional distress for
want of evidence of extrenme and outrageous conduct by the
def endant .



verdict for the plaintiff on all counts except for the Title VII
claim and awarded her 1.6 mllion dollars in conpensatory
damages in connection with her § 1983 clains and her clai m of
false light invasion of privacy, 1.6 mllion dollars as general
damages for defamation, and 1.6 mllion dollars in punitive
damages-- for a total award of 4.8 mllion dollars.

Si nul taneously, the parties tried to the bench the Title VI
clains of disparate treatnent in enploynent based on race and/or
gender, to include wongful denial of pronotion and term nation,
and the claimof retaliation.? On Novenber 6, 2000, the parties
subm tted proposed findings of fact and conclusions of law. In
accordance wth Federal Rule of Cvil Procedure 52 (a), the court
makes the follow ng findings of fact and concl usions of |aw, and
renders judgnent in favor of the defendant on the claimof
di sparate treatnent in enploynent based on race and/or gender
The court, however, renders judgnent for the plaintiff on the
claimof retaliation in part.

FI NDI NGS OF FACT

The plaintiff, Sharon Harper is an African-Anmerican wonman

formerly enployed by the defendant, Metropolitan District

2 Because the plaintiff’s clains of disparate treatnent and
retaliation arose prior to 1991, she did not have a right to
claima jury trial or seek conpensatory or punitive damages. See
Postema v. Nat’'|l Leaque of Professional Baseball dubs, 998 F.2d
60 (2d Cir. 1993). Accordingly, these clains were tried to the
bench, with relief limted to that arising in equity.
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Comm ssion (“the defendant” or “the MDC’'). At all relevant tines
herein, the plaintiff was also a nenber of the Board of Directors
for the New London Chapter of the National Association for the
Advancenent of Col ored People, Secretary for the National Counci
of Negro Wonen, a nenber of the League of Wnen Voters, a nenber
of the Confederation of Denocratic Wwnen, and head of mnority
affairs for the Soci ety of Wnen Engi neers. The defendant is a
muni ci pal corporation chartered under the laws of the state of
Connecticut that perfornms water supply mai ntenance, sewer
services, and resource recovery. It is conposed of eight nenber
towns in Connecticut that include Hartford, West Hartford, East
Hartford, Rocky HIl, Wthersfield, New ngton, Bloonfield and
W ndsor.

On Novenber 5, 1985, the plaintiff, who had a Bachel or’s
degree in civil engineering and approximately five years of
rel ated work experience, commenced enploynment with the defendant
as a grade 10, level 3 project engineer. 1In this capacity, the
plaintiff was paid approxi mately $30, 000 per year and was
responsi ble for drafting various hydraulic designs and
specifications, reviewi ng bids for sewer construction, and
sol ving engi neering problens arising during sewer construction.
She was supervi sed by one Richard Newton, a program engi neer who,
in turn, reported to one Neil Celdof, the director of engineering

servi ces. Bot h Newt on and Gel dof are Caucasi an nales. The



plaintiff was both the first woman and the first African-Anmerican
woman ever enpl oyed as a engi neer by the defendant. At the tineg,
Newt on supervised fifteen engi neers, four of whom were African-
Anmeri can nen.

1. CGender-Rel ated I nsensitivity

Soon after arriving at the MDC, the plaintiff encountered
incidents of general, gender-related insensitivity.® During a
sem nary on piping, an outside consultant drew an offensive
drawi ng that depicted a circle with a dot in the center and two
stick men holding the circle on each side. According to the
consultant, the imge depicted “two nen [wal king a-breast].” (Tr.
at 34). In the backdrop of |aughing male co-workers, the sane
consul tant, during an instruction on heat reciprocity between
adj oi ning pipes, likened the activity to sexual intercourse. The
plaintiff, having been offended by the consultant’s remarks,
conplained to Geldof. In response, Geldof purportedly telephoned
t he consul tant but nevertheless allowed himto return. In stil
anot her incident, the plaintiff’s co-workers casually discussed
in her presence the events of a MDC Christnmas party where
bl i ndf ol ded party-goers wei ghed a naked wonen’s breasts with
their hands, and guessed the wonen’s cup si ze.

The plaintiff, as the mnority affairs director for the

®The plaintiff also testified that she was groped and
physically threatened. The court finds this testinony
i ncr edul ous.



Soci ety of Whnen Engi neers, was al so subjected to interoffice
scorn by co-workers because she attended a series of society
nmeetings with MDC perm ssion during the workweek. In her
presence, male co-workers touted the arrangenent as “reverse

di scrimnation.”

2. The Application For Pronotion

I n August, 1986, the defendant announced an opening for the
position of grade 11, level 4 project engineer. The plaintiff,
who had received average to above average performance ratings?,
expressed interest in applying for the position. By way of
| etter dated Septenber 19, 1986, one Helnut Traichel, a senior
personnel technician, inforned the plaintiff that she was one of
the top five candi dates selected to be interviewed for the
position. Traichel sent a copy of the letter to Gel dof.

On or around Septenber 20, 1986, the plaintiff obtained a
j ob description for the level for project engineer position. The
j ob description stated that the position required a Bachelor’s
degree in civil or nechanical engineering plus related work

experience. The plaintiff met the requirenents® and, after

“In her first 90 day enpl oynent eval uation, Newton rated the
plaintiff’s job performance as average to above average.

> At trial, Newton testified that the position of level 4
proj ect engineer required applicants to have a professional
engi neering license. (Tr. at 530, 649-50). The plaintiff was
not |icensed and, therefore, the MDC argued that she was not
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securing the job description, returned to her office cubicle
where Newton’s secretary, Jerry Mirphy, asked her why she had
gone to the personnel office. The plaintiff told Mrphy of her
interest in the new position. Thereafter, the plaintiff
testified that her situation at the MDC, in her view, becane
increasingly difficult. In her opinion, Newton and Cel dof began
creating problens for her in the hope of “stacking” her personnel
file wwth negative information and, in this way, derail her
chances for pronotion

A. The El m Court Project

According to the plaintiff, the first salvo in the canpaign
agai nst her pronotion cane by way of two witten warnings she
recei ved after she engaged Newt on and Cel dof on the issue of
whi ch departnent engi neer would review her work on a project
known as El m Court. Specifically, the plaintiff was assigned a
difficult project known as Elm Court. The project concerned a
nei ghbor hood in Wndsor, Connecticut, where residents did not
have access to an underground sewer and had relied on an above

ground sanitary system The system was nearing exhaustion and a

qualified for the position. Because, however, the personnel
departnment screened the plaintiff’s background and sel ected her
to be interviewed for the position, the court finds that a

pr of essi onal engineering |icense was not a requirenment for the
position and that the plaintiff was qualified for the position.
In further support of this finding, the court notes that the MDC
hired Lebert Thonmas as a | evel 4 project engineer at or around
the sane tinme the plaintiff was hired and, at this tinme, Thomas
di d not have a professional engineering |license.

6



danger existed that effluent would seep into a nearby stream
The MDC therefore needed to develop a plan to service the
nei ghbor hood.

The plaintiff studied the problem and, draw ng on principles
of mechani cal engineering, designed a solution that called for
either a punp station to draw out the effluent, or the
construction of an underground connection to a nearby gravity
sewer. On or around Septenber 25, 1986, the plaintiff took her
desi gn plans® to Newton and asked if both he and anot her
depart nment engi neer, one Lebert Thomas (“Thomas”), could review
them Thomas, an African-Anerican male, had expertise in
mechani cal engi neeri ng.

Newt on was responsi ble for determ ning the appropriate
engi neer to conduct the review. Newon asked the plaintiff to
| eave the design plans with him and told her that he would
assi gn anot her departnent engineer, one Luis Alvarado, a Latin-
American male, to review the design. Newton believed that

Al varado was the appropriate person to handle the revi ew because

® Design plans or “the design report” is a prelininary
outline of a sewer project that the public has requested and the
MDC has determined to be feasible. It consists of a draft |ayout
of the proposed project, the nunber of people it will serve, a
cost estimate, and a report stating how many people living in the
area of construction are interested. Once the design report is
approved and the project is funded, the engi neer next prepares
pl ans and specifications and a draft contract for advertising and
bi ddi ng. Once the MDC has selected a contractor through a
bi ddi ng process, the project goes to construction.
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Al varado had been at the MDC for twenty-five years and had

revi ewed countl ess punp designs. The plaintiff did not believe
t hat Al varado was an appropriate person to handle the review
because, in the plaintiff’s opinion, Al varado did not have
expertise in mechani cal engineering and had recently asked her
and Thomas to review a design with a simlar problem
Consequently, the plaintiff refused to give the design docunents
to Newton, and persisted in her request for Thomas. In response,
Newt on refused to defer to the plaintiff’'s preference for Thonas.

The plaintiff believed that Newon sinply didn't want her to
be supervised by an African-Anerican. Unhappy with Newton’s
order, the plaintiff invited Newton to join her as she raised the
issue with Newton's boss, Neil Geldof. Newton declined the
i nvitation.

The plaintiff thereafter traveled to CGeldof’s office where,
according to the plaintiff, Geldof was originally receptive to
her concerns, and offered to review the project hinself.

Gel dof’s attitude changed, however, when Newton appeared at
Geldof’s office. At this tinme, Geldof, together with Newton
berated the plaintiff for her “unfamliarity” with MDC

pr ocedur es.

The plaintiff becanme extrenely upset and went to see
CGel dof ' s boss, the MDC Deputy Manager, Harry Covey. Covey

listened to the plaintiff and told her to apol ogi ze to Newton and



Gel dof if she wanted to get along with them The plaintiff

t hereafter apol ogi zed and received permi ssion to take the
follow ng day off as a personal day. Prior to the Septenber 25,
1986 exchange, the plaintiff enjoyed a good working relationship
wi th both Newton and Geldof. (Tr. at 69-70).

B. Witten Wrni ngs

Upon her return to the office in |ate Septenber, the
plaintiff received witten warnings from both Newton and Gel dof
concerning her insubordination. |In response to the warnings, the
plaintiff asked to neet with the D strict Manager, Bernard
Batycki. Batycki agreed to see her immedi ately and summoned t he
Director of Personnel, David Andrews, to attend the neeting.
During the neeting, which |asted three hours, the plaintiff told
Bat ycki and Andrews that she felt that “the incidents were
racially and gender notivated.” (Tr. at 64-65). Batycki told
the plaintiff that he didn't believe that the incidents were
notivated by either race or gender,’” and chall enged her to get 10
peopl e who woul d agree with her, stating:

[ Pl erhaps you feel this way because you haven’t
been here that long, so go ask sonme of the old

timers, and then | want you to report back to ne.

(Tr. at 65). Batycki then asked Andrews to follow up with the

" The Rev. Paul Mles Ritter, a conm ssioner of the MDC
testified at trial that he received letters from MDC enpl oyees
conpl ai ni ng about racial discrimnation. Rev. Ritter testified
that he encountered resistence in bringing these conplaints to
the attention of Batycki. (Tr. at 290).
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plaintiff on her claimthat her supervisors were trying to derai
her chances for pronotion because of her race and/or gender.
Andrews, in turn, assigned the followup investigation to the
Assi stant Director of Personnel, Margaret Roughan, who was al so
the affirmative action officer. Batycki never asked the
plaintiff to investigate her own charge of discrimnation other
than to survey the “old-tiners” at the MDC. In fact, Batycki
explicitly told the plaintiff that she was not to act as an
affirmative action officer. (Tr. at 65).

On Cctober 9, 1986, Andrews sent the plaintiff a neno
wi t hdrawi ng the warnings fromher personnel file. The neno
stated that because the plaintiff had apol ogi zed to supervisors
and acknow edged MDC policy regardi ng the assignnment of design
review, the warnings were no | onger necessary and woul d be
renoved

C. The Plaintiff’'s Annual Eval uati on

In the plaintiff’s view, the second shot in the canpaign
agai nst her pronotion canme by way of her annual performance
eval uation. On Septenber 30, 1986, Newton net with the plaintiff
and rated her work as acceptable but told her that he was
concerned with her recent failure to tinely turn-in wrk and
follow his direction. 1In response, the plaintiff told New on
that if the evaluation reflected this criticism it would

adversely affect her chances for pronotion. Newton did not
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mention the plaintiff’s recent failings on the evaluation form
and rated the plaintiff’s job performance as average to above
average. In Newon s opinion, the plaintiff's difficulties were
too recent to be placed on an evaluation that covered an entire
year. The plaintiff neverthel ess disagreed with the eval uati on,
and refused to sign it.

D. Pronoti on Opportunity Becones Frozen

In early Cctober, 1986, the plaintiff interviewed for the
pronotion with Newton and Gel dof. Newton and Gel dof were
responsi bl e for nmaking the pronotion decision. Later, in md-
Cct ober 1986, Batycki ordered a freeze on all hiring pending the
conpletion of a wage and cl assification study for the entire MDC
Consequently, the pronotion sought by the plaintiff was placed on
hol d. 8

3. The Group I nvestigation

Over the nonth of Cctober of 1986, the plaintiff pursued the
survey that Batycki had asked her to conduct, and testified that
she found approximately fifteen other MDC enpl oyees who believed
t hey had experienced sone formof discrimnation at the MDC, but
only five who were willing to step forward. |Instead of referring
the five to Andrews for his “foll owup” investigation, the

plaintiff took it upon herself to conduct the investigation and,

8 The plaintiff testified that, at or around this tine,
Roughan told her that she had the pronotion. The court finds,
however, that Roughan never so advised the plaintiff.
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in the process, organized the five into a group. These five
i ndi viduals were Lebert Thomas, Eilzabeth Mnts, Cheryl Eubanks,
Radames Vasquez®, and Julia Hudson (“the group”).

During October, group nenbers net and di scussed their
experiences at the MDC and their belief that the MDC
di scrim nated based on race. They prepared an infornmal report,
and arranged to neet with MDC managenent on Novenber 12, 1986.

4. The Plaintiff’'s Job Performance

Meanwhi l e, the plaintiff was having nore and nore difficulty
with her job. 1In early Cctober of 1986, the plaintiff was
responsi bl e for a nunber of major projects, including ElmCourt,
a special project known as FGA that concerned a conputer
generated water distribution nodel (“the FGA project”), and a
sanitary sewer design project at Hunter Drive in West Hartford
(“the Hunter Drive project.”) The plaintiff was al so responsible
for a nunber of m nor design projects, including the review of
devel oper plans for a project known as Et han Comons, and three
smal | er projects known as MIIls Lane, Fenn Road, and Pine Hill
As of early COctober, 1986, the plaintiff still had not submtted
the design plans for the Elm Court project that she had stated
were conplete at her Septenber 25 neeting with Newton. On

Cctober 3, 1986, the plaintiff sent Newon a nenp requesting an

® Vasquez withdrew fromthe group shortly after the first
meeting with Andrews and Roughan.
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extension of time until October 8 to submt the El m Court design
plans.® Newton granted the tinme requested. According to

Newt on, project deadlines were not rigid, but were sinply goals
or m|estones. The new due date, i.e., Cctober 8, would cone and
pass without the prom sed subm ssion. 1In |ate Cctober, the
plaintiff would again wite to Newton, informng himthat the Elm
Court design remai ned i nconpl ete because a punp manufacturer had
yet to verify whether an actual punp existed that matched her
theoretical punp design. In Newton's view, the plaintiff did not
need to get manufacturer verification to conplete the design

pl ans.

On Novenber 5, 1986, Newton approached the plaintiff with
respect to ElmCourt. The plaintiff told Newton that her
progress was slower than expected because she was ill and had
been out sick. The plaintiff then prom sed Newton that she would
have the El m Court design plans to himby Novenber 14, 1986. In
response, Newton told the plaintiff that, if she was ill, she
shoul d be at honme. The plaintiff replied that she could not be
at honme because she had utilized all of her sick | eave. Newon

then told the plaintiff that, as a sick person, MDC policy

' On the sane day, i.e., COctober 3, 1986, the plaintiff sent
Newt on two ot her menos, one of which stated that the plaintiff’s
progress on the FGA project would be del ayed because of a | ack of
conputer facilities and because of her work on Elm Court and
MIls Lane. The other nmeno stated that her work on the Hunter
Drive project would be del ayed because of El m Court.
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requi red her go hone.

5. The Novenber 12 Meeting & G oup Report.

During the nonth of Cctober, the plaintiff investigated

al l eged MDC di scrim nation and, together with other group
menbers, prepared an informal report that identified the issues
as: (a) selective training based on race!!; (b) disparity in
hiring based on race; (c) selective use of seniority in pronotion
based on race; (d) racial harassnent; (e) steering of mnority
enpl oyees into | ower paying jobs; and (f) retaliation in the form
of I ow work eval uations, verbal harassnent, and reprinmands for
any enpl oyee who conpl ai ned about these conditions. The report
stated that there was a lack of affirmative action at the MDC and
that a lack of mnority representation in top positions at the
MDC constituted an “atrocity.” Further, the report gave specific
exanpl es of the disparities conplained of, and offered the
foll ow ng statenent concerning “Harassnment, Intimdation, and
Unpr of essi onal [ Conduct]”:

Wien it is known that an enpl oyee of Color wll

not readily accept certain unorthodox attitudes

because those attitudes go agai nst the enpl oyees
nmoral fiber and personal integrity, that enployee

At trial, the evidence denonstrated that, at least with
respect to the plaintiff, training opportunities were avail abl e.
In fact, the MDC approved the plaintiff’s request for funding to
enroll in a review course for the professional engineer’s
exam nation, the MDC sent the plaintiff to Kentucy to | earn about
a special water distribution system and the MDC sent the
plaintiff to a two day sem nar that concerned wonen in
engi neeri ng.
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isriddled wwth all types of harassnment, intimdation,

insults, and unprofessionalism|[sic] by supervisors

and co-workers as a result of non-conformance.
(Plaintiff Ex. 2 at 7). On Novenber 12, 1986, the group
presented the report’s findings to the Director of Personnel,
David Andrews, and the Assistant Director of Personnel, Margaret
Roughan. Directly after the neeting, Andrews asked Roughan to
investigate the group’s allegations and report back to him
Newt on conferred regularly with the personnel departnent
regarding the plaintiff’'s activities. As Newton testified at

trial, “it was both a give and take situation.” (Tr. at 580).

6. Novenber 14 Encounter

Two days after the neeting, i.e., on Novenber 14, 1986
Newt on approached the plaintiff with respect to her progress on
Elm Court. The plaintiff had previously prom sed Newton that the
design plans would be finished by the 14th. Wen the plaintiff
expl ained that the plans were inconplete and that her progress
was sl ower than expected because she had not been well, New on
asked the plaintiff to bring hima note froma doctor. Several
days later, the plaintiff presented Newton with a doctor’s note
dat ed Novenber 26, 1986 that concerned a three day period in
whi ch she was absent fromwork in October. The note certified
that the plaintiff was fit for normal work after Cctober 27,
1986. The plaintiff perceived Newton's request as nore

harassnent because, during the previous nonth, Newton had told
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her not to worry about the note. Newton, however, did not ask
the plaintiff for a note regarding her Cctober illness, but for a
note stating whether she could do her job.?*?

7. The MDC | nvestigation & Retaliation

Directly after the Novenber 12 group neeting wth personnel,
Andrews asked Roughan to investigate the group’ s clains of
di scrimnation. On Novenber 20, 1986, Andrews, in furtherance of
the investigation, wote to Thomas and requested the group’s
report and all notes and materials generated in connection with

t he Novenber 12, 1986 neeting. Andrews believed the naterials

2 Newton believed that the plaintiff’s health issues m ght
be female rel ated, and therefore thought she m ght feel nore
confortabl e di scussing her health issues with another wonman
instead of him Accordingly, he directed the plaintiff to confer
wi th Roughan regarding her illness, and would | ater ask Roughan
to get further nedical docunmentation fromher. When Roughan
called the plaintiff into her office and asked for the
docunentation, the plaintiff became hostile. As Roughan
testified:

[e]very time | tried to say sonething, either [the
the plaintiff] would talk over it, or she wouldn’'t

listen. She continued - - she | ooked at her watch
during the neeting, kept |ooking at her watch. Then
all of a sudden that’s when she said, well, |I’m going

to have to tell Dave [Andrews] that you' re badgering ne.

[ Roughan told the plaintiff that the neeting was over.

The plaintiff, however] continued to sit in the chair.

[ Roughan] again told her that the neeting was over, that she
could leave. She did not |eave [her] office. [Roughan]
eventual ly got up and had to | eave [hersel f].

(Tr. at 246).
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woul d assist himin “getting to the bottomof the issue[s].”

(Tr. at 486). On Novenber 24, 1986, the group, in fear of
retaliation, responded by way of letter to Andrews, and there
declined to provide the requested materials, observing that “you
and the Assistant Director of Personnel took rel evant notes of

t he di scussion and we feel those notes should suffice.”
(Plaintiff’s Ex. 4). The group requested a second neeting with
Andrews and Roughan and, on Decenber 8, 1986, the parties net.

8. Post - Meeting Retaliation

At the Decenber 8, 1986 neeting, the group turned over the
materi al s requested and conpl ai ned of harassnment from co-workers
and supervisors follow ng the previous neeting on Novenber 12,
1986. In this regard, the plaintiff reported that Newton was
harassi ng her and, in particular, had demanded nedi cal
docunentation fromher relating to her illness that he had
previously told her was not necessary.

Fol | ow ng the Decenber 8, 1986 neeting, Newton again
approached the plaintiff with respect to her assignnents.
Specifically, as previously discussed, the plaintiff was
responsi bl e for a nunber of other projects in addition to El m
Court, including a project known as Ethan Conmons. New on had
instructed the plaintiff to stop working on Ethan Commobns because
it was a low priority and to concentrate on El m Court, a high

priority. 1In response, the plaintiff asked Newton to assign her
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a priority list with respect to her remaining projects. Newon
refused to make such an assignnent and, in a | oud manner, told
the plaintiff to prioritize her own projects. Newon also warned
her that if she wasn’'t able to do this, then she wasn’'t qualified
for her current position.

The plaintiff considered the incident another episode of
harassnent, and went about to draft a nmeno to the personnel
departnment and to the District Deputy Manager, Harry Covey.
Shortly thereafter, Newton came upon the plaintiff while she was
drafting the nmeno, and noticed that she was working on sonethi ng
unrelated to her job. Because the engineering departnent had
only one word processor for 15 engi neers, Newton asked the
plaintiff what she was doing. The plaintiff answered that she
was follow ng the personnel departnment’s instruction to her to
“informthemif there was any further problens.” (Tr. at 96).
Newton told her to get off the conputer “right now” (Tr. at 97).

The plaintiff pressed on with her conplaints to personnel,
stating at trial that:

[ E] ven though | was being harassed and retaliated
[against,] | wasn’t too afraid to follow up on the
i ssues and to ask themto have sonething done
about it. | refused to |lie down and take being
harassed and di scrim nated agai nst and m streat ed.
(Tr. at 99-100). From Newton’s point of view, the so-called

“harassnment” suffered by the plaintiff had nothing to do wth her

race or gender. Rather, it stemmed fromher failure to do her
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job. As Newton testified at trial,

All I wanted her to do was turn in her projects
so we could nove the projects [a]long. She refused
to do so. Every tinme | asked her to turn in a
project, she’'d give ne one of those nenos that says

its not ready, but it’'ll be ready by such and such
a date. In retrospect, | probably gave her too
many extensions, but | didn’t- - | wanted to see

the projects. That was ny main concern.
(Tr. at 582).

9. The MDC | nvesti gati ons

Roughan i nvestigated the plaintiff’s clains of
discrimnation in pronotion and the group’s collective clains of
di scrimnation as disclosed at the Novenber 12, 1986 neeti ng.
Roughan’ s investigation consisted of interview ng group nenbers
and managenent. However, Roughan never interviewed group nenbers
Thomas and Eubanks, and w thout el aborating, sinply told Mnts
that she didn't have a conplaint. Roughan also never interviewed
Newt on and never submtted a witten report to Andrews. At the
conclusion of the “investigation,” Roughan did not find any
evi dence to support the clains, and reported this to Andrews.

Furt her, Roughan and Andrews investigated the plaintiff’s clains
of harassment follow ng the Novenber 12 and Decenber 8 neetings
and, in the end, found fault with the plaintiff. Specifically,
on Decenber 11, 1986, the plaintiff nmet with Andrews, Roughan,
Newt on, and one Peter Hendricks, the union steward. There,
Andrews told the plaintiff the results of the investigation and

t hat her supervisors were conpl ai ni ng about her and, in
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particul ar, that:

[ F]rom t he supervi sor standpoint, her work was
not comng up to par because of absences and

[ her] perform ng other things during the workday,
and also the fact that at tinmes she was ignoring
the chain of command and reporting down to the
personnel office, or comng in for information,
or whatever. . . [She] was al so going to other
areas asking for information, interrupting the
work in other departnents in the building

during work tine.

(Tr. at 490). On the follow ng day, Andrews handed the plaintiff
a letter of reprimand that stated in relevant part that:

The District’s investigation has concl uded and

we find absolutely no evidence of harassnment or

i nproper treatnent.

In order to have the harnonious relationship you

requested in your nenorandum | directed you to do
the foll ow ng:

1. Performance of work is the top priority.
Perform your job functions and do so in a tinely
fashi on.

2. Recogni ze departnental chain of command and your

supervisor. He shall be expected to perform
his job as you and all others are expected to
perform yours.

3. Cease utilizing MDC word processing and ot her
equi pnent for non-work assignnent nmatters.

4. Do not spend work tinme drafting docunents which
contain unsubstantiated clains. This is not what
you are being paid to do.

5. Foll ow Di strict procedures concerning neetings
with the Personnel Departnent. You are not to
| eave your work area w thout perm ssion to
cone to ny office, nor are you to demand neeti ngs
and/ or enter personal offices in ny departnent
wi t hout havi ng secured an appoi nt nent.
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This matter is concluded. |f you have any questions
pl ease direct themto your bargaining representative.

(Joint Ex. 27).

10. El m Court, The Community Renewal Team & Suspensi on

The plaintiff, in conjunction with the group, filed a race
di scrimnation/unfair enploynment practices conplaint with the
Community Renewal Team On January 7, 1987, the plaintiff
i nformed Newt on by neno that, due to her present workl oad, she
woul d not be able to conplete the FGA project until January 30,
1987. (Tr. at 574). By January’'s end, the FGA nodel woul d
remai n i nconpl ete. 13

Further, the plaintiff had yet to finish ElmCourt. On
Decenber 1, 1986, the plaintiff told Newton that she had
conpl eted approxi mately 70-80% of the El m Court requirenents, but
had not yet conpleted the plans and specifications. Newton
wanted the “conpl eted plans and specifications because [ he]
wanted to go to construction on the job.” (Tr. at 582). Newon
needed the “final plans, specifications, and contract docunents.”
(Tr. at 701).

On February 3, 1987, Newton net with the plaintiff and
reviewed her work on Elm Court that included draft plans and
specifications and a draft contract. At the neeting, the

plaintiff asked for a deadline of February 10, 1987 for

¥ The plaintiff never conpleted the FGA nodel, claining want
of appropriate conputer facilities.
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subm ssion of the conpleted plans because she was having trouble
getting the drafting departnment to work on the project. Newon
agreed to the extension and, in addition, told her that, since he
pl anned to be out of the office until February 14, 1987, she
could have until the 17th to conplete the project. Newton then
suggest ed sone desi gn changes and, on February 6, 1987, the
plaintiff sent Newton a followup neno stating that, due to his
suggest ed desi gn changes, |aborers would have to dig a test pit
to check for water main conflicts and, accordingly, the agreed-
upon deadline of February 17 m ght have to be extended to
February 23. Further, on February 9, 1987, the plaintiff sent
Newt on a second nmeno reporting that the El m Court docunents had
been stolen from her desk.

Meanwhi | e, on the sanme day, i.e., February 9, 1987, one
Thomas Wight of the Conmmunity Renewal Team responded to the
group’s conplaint and, in a letter to Andrews, sunmarized the
conplaint and told Andrews that the group’ s allegations were
credi bl e enough to warrant a review and i nvestigation.

On February 17, 1987, Newton returned to the office and,
upon neeting with the plaintiff, requested the El m Court plans
and specifications. The docunments were not conplete, however,
because, in the plaintiff’s opinion, she could not conplete them
because MDC | aborers could not dig the test pit in tine.

Al though the plaintiff had attenpted to arrange for that work,
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| abor supervisors told her that the project would have to wait
until early spring because of cold weather and | abor priorities.
According to Newton, the plaintiff did not need a test pit to
conpl ete the plans and specifications.
On February 19, 1987, Andrews wote back to Wight at the
Community Renewal Team and infornmed himthat the MDC enpl oyees
who filed the conplaint were currently utilizing the MDC s
internal resolution nmechanism |In addition, Andrews chall enged
Wight's further involvenent, stating:
The MDC i s unaware of any jurisdictional basis
for your proposed involvenent and requests your
statutory and/or |egal authority.

(Plaintiff's Ex. 3).%

On the day follow ng Andrews’ response to Wight, i.e.,
February 20, 1987, the plaintiff was ordered to attend a neeting
wi th Newton, GCeldof and Stanley Johnson, the president of the
union. At the neeting, Newton suspended the plaintiff for five
days on account of her repeated delays and failure to nmake
adequate progress on the Elm Court project, her refusal to accept
both oral and witten direction, and her poor behavior overall.
(Tr. at 598-601). At the neeting, the plaintiff asked for a
witten letter of suspension. |In response, Newton told her that

he would followup with a letter at a later tine. Wen the

4 On February 27,1987, the CRT withdrew from further
i nvol venent .
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plaintiff refused to | eave without a letter, the Deputy Mnager,
Harry Covey, ordered the plaintiff to leave. This was the first
time the MDC ever suspended an engi neer.

11. The Plaintiff’'s Term nation & The CCHRO Conpl ai nt

In early March 1987, Newton told the plaintiff to give
priority to a design report for a large gravity sewer planned for
Hunter Drive in West Hartford, Connecticut. Newton asked the
plaintiff to prepare a report for Hunter Drive summ ng-up the
results of water and soil tests, the recommended | ayout for the
design, and the cost for the project. On March 10, 1987, the
plaintiff conplained to Newton that conputer disks had been
stolen fromher work area, and requested keys to | ock her desk.
Newton didn’t believe the plaintiff and thought the plaintiff was
sinply trying to delay subm ssion of the project.

On March 13, Newton sent the plaintiff a second neno
ordering her to conplete the Hunter Drive design report by
Friday, March 20, 1987. The plaintiff ran into trouble with the
deadl i ne when a contractor told her that he could not test the
soil in March, and one Robert Proctor, an enpl oyee of the Town of
West Hartford, informed her that March was not a good tinme for
wat er testing because of snowin the Hunter Drive area and
because of high water tables.

At the sane tinme, the plaintiff was pursuing a

di scrim nation conplaint against the MDC with the Connecti cut
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Comm ssion on Human Rights and Qpportunities (“CCHRO'). Wile
the plaintiff told group nmenbers that she needed to take a few
days of vacation tinme to work on the conplaint and to hire an
attorney, the plaintiff never told Newton of her plans, and in
fact, neither Newton nor any other manager at the MDC knew of her
filing plans.® On Friday, March 20, 1987, the Hunter Drive
proj ect becane due. The plaintiff, however, had taken that day
off to work on her CCHRO conplaint wthout first submtting the
Hunter Drive project to Newton. Newton was di sappointed, and
testified that:

There had been too many deadlines and too

many m sses of deadlines. At sone point |

had to bring this thing to an end.
(Tr. at 618). On Monday, March 23, 1987, the plaintiff took the
nmorning off to file the conplaint with the CCHRO. Neither New on
nor anyone el se in MDC managenent knew that the plaintiff was
filing the conplaint.

Upon arriving at the MDC at approximately 1:00 p.m, Newton

> The plaintiff testified that she very opening told co-
wor kers of her filing plans and, in this regard, she has argued
t hat Newt on nust have known, prior to firing her, that she filed
a conplaint with the CCHRO. The court finds this testinony
i nadequate to show that Newton, or any ot her MDC nanager, knew of
her filing plans. Earlier in this proceeding, the plaintiff
testified that she and other group nenbers were so concerned with
retaliation from managenent that they refused to provide Andrews
with a copy of the informal report they prepared for the Novenber
12, 1986 neeting, even though Andrews had net with the
conpl ai ni ng enpl oyees and knew their identities. An individual
so concerned wth retaliation would have never allowed her filing
pl ans to go beyond trusted fell ow enpl oyees.
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asked the plaintiff for the Hunter Drive project, and she
responded that she didn't have the project with her. Newton then
asked the plaintiff to neet with him Geldof and Stanl ey Johnson,
the union president. At the neeting, Newton term nated the
plaintiff’s enpl oynent for poor work performance, that is, her
failure to conplete Hunter Drive.® As Newon testified at trial
| indicated to Ms. Harper that due to
her inability to finish the work, her
| ack of followi ng direction, and the fact
t hat she had not turned in any projects or
met any deadlines, in fact when | suspended
her it didn't seemto help, when she cane back
matters were no better off than they were
before that, that due to all those reasons, her
services were no | onger required.
(Tr. at 621). This was the first tine the MDC ever fired an
engi neer.

12. Peter Reilly & The Pronotion

Utimately, he MDC then selected one Peter Reilly for the
position of project engineer 4, the job sought by the plaintiff.
Unlike the plaintiff, Reilly is a Caucasian male. Unlike the
plaintiff, Reilly also had an engineering |icense.

13. The New Position

At trial, the plaintiff testified that she offered to
retrieve fromher car the conpleted design report for Hunter
Drive, but that Newton refused to accept it. The court finds the
plaintiff's testinony unworthy of belief. The plaintiff has
never produced the conpleted Hunter Drive design report in this
case or in a prior arbitration and, as Newton testified, he found
an i nconplete design report for Hunter Drive in the plaintiff’s
wor k ar ea.
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After her enploynent termnation, the plaintiff |ooked for
anot her engi neering position and, in Novenber of 1988, the Cty
of Hartford hired her as a civil engineer in which she worked as
a construction division manager for the departnment of public
works. The position paid $38,714. On March 17, 1989, after
ei ghteen nonths on the job, Patricia Washington, an African-
American woman and the director of personnel for the Gty of
Hartford, fired the plaintiff.

FURTHER FI NDI NGS OF FACT AND
CONCLUSI ONS OF LAW

Title VII makes it unlawful for an enployer to discrimnate
agai nst any enployee with respect to an enpl oyee’'s terns or
privil eges of enploynent based on race or gender, anong others.
42 U.S.C. § 2000e-2(a)(1). The plaintiff relies on two theories
to show a Title VIl violation: (1) disparate treatnent and (2)
retaliation for engaging in protected activity. The court
consi ders each in order

1. Di sparate Treat nent

The analysis for a disparate treatnment claim which requires
proof of discrimnatory intent or notive, is governed by the well

known MDonnell Dougl as franework. See MDonnell Dougl as Corp.

V. Geen, 411 U. S. 792 (1973). Under this framework, the
plaintiff:
has the initial burden of establishing

a prima facie case of discrimnation. :
| f she establishes a prima facie case, the burden
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shifts to [the defendant] to articulate a
legitimate, non-discrimnatory reason for the
adverse enpl oynent decision. |If [the defendant]
offers a legitimte, non-discrimnatory reason for
its actions, the burden reverts to [the plaintiff]
to show [the] proffered reason was a pretext

for discrimnation.

Burlington v. United Airlines, Inc., 186 F.3d 1301, 1315 (10th

Cr. 1999) (citations omtted).

A The Plaintiff's Prinmn Facie Case

The plaintiff’s first burden under McDonnell Douglas is to

establish a prima facie case of discrimnation. The nature of

the plaintiff’s burden of proof is de mninus. Dister v.

Continental Group, Inc., 859 F.2d 1108, 1114 (2d Cr. 1988). To

make out a prima facie case, the plaintiff nust show that: (i)
she is a nmenber of a protected class; (ii) she was qualified for
the position; (iii) the defendant took adverse action agai nst
her; and (iv) the adverse action occurred under circunstances

giving rise to an inference of discrimnation. See e.qg.,Di ster

v. Continental Goup, Inc., 859 F.2d 1108, 1114 (2d G r. 1988);

Woroski v. Nashua Corp., 31 F.3d 105, 108 (2d Cir. 1994).

(1) Protected d ass

The plaintiff is an African-Anmerican woman and therefore a
menber of two classes protected by Title VII.

(1) Qualified for Position/Pronotion

The plaintiff was qualified for her position as a grade 10,

| evel 3 project engineer. The plaintiff was also qualified for
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pronotion to grade 11, |evel 4 project engineer.

(rit) Adverse Enpl oynent Action

The plaintiff suffered at |east three different adverse
enpl oynent actions. Specifically, the MDC. (a) denied her a
pronotion to which she was qualified, (b) suspended her for five
days; and (c) term nated her enpl oynent.

(1v) I nference of Discrimnation

The plaintiff has raised an inference of discrimnation.
The plaintiff was the first and only African-Ameri can wonman ever
enpl oyed by the MDC as an engineer. During her first year of
enpl oynent, she received average to above average performance
rati ngs and enjoyed a good working relationship with her
supervisors. After she expressed interest in a pronotion,
however, her supervisors subjected her to job related discipline
that cul m nated in her suspension and enpl oynent term nation,
di stingui shing her as the only MDC engi neer ever to have been so
aggrieved. Under these circunstances, the plaintiff has
denonstrated facts sufficient to draw an inference of race and/or

gender discrimnation. See e.q., Getschnmann v. Janes River Paper

Co., Inc., 822 F. Supp. 75, 77 (D. Conn. 1993); Young v. Bank of

Boston, No. 3:93CV1642, 1995 W. 908616, *3 (D. Conn. March 31,
1995) .

B. The Def endant’s Non-Di scrimnatory Reason

To rebut an inference of discrimnation established by the

29



plaintiff's prima facie case, the defendant nust articulate a
legitimate, non-discrimnatory reason for the adverse enpl oynent

action. Texas Departnent of Community Affairs v. Burdi ne, 450

U S. 248, 253 (1981). The defendant nust state a “clear and

specific” reason. Meiri v. Dacon, 759 F.2d 989, 997 (2d G

1985). Here, the MDC has stated that it took the actions
condemed because “[t]he plaintiff refused to conply with the
direct orders of [the d]efendant, failed to conplete specified
projects, and failed to cooperate with supervision.” Wth this
articulation, the court concludes that the defendant has
sufficiently rebutted the inference of discrimnated raised by
the plaintiff’s prima facie case.

C. Pretext/Di scrin nation

In the final stage of the McDonnell Douglas analysis, the
burden shifts back to the plaintiff to show by a preponderance of
the evidence that the reason articul ated by the defendant for the
adverse action was false, and that the real reason for the action

was illegal discrimnation. St. Mary's Honor Center v. Hicks,

509 U. S. 502, 507-08 (1993). In conducting this analysis,

[t]he factfinder’s disbelief of the reasons

put forward by the defendant (particularly if

di sbelief is acconpanied by a suspicion of

mendaci ty) may, together with the el ements of

the prima facie case, suffice to show intentiona

di scrimnation. Thus, rejection of the defendant’s
proffered reasons will permt [but does not conpel ]
the trier of fact to infer the ultinmate fact of
intentional discrimnation. . . [and] no additional
proof of discrimnation is required.
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ld. at 511; see also Reeves v. Sanderson Pl unbing Products, Inc.,

120 S.&. 2097, 2106 (2000).

Havi ng revi ewed and wei ghed the evidence di sclosed at trial,
the court concludes that, while the plaintiff has succeeded in
her prima facie case and has shown that the defendant’s
articul ated reasons for the actions condemmed are not entirely
worthy of belief, she has nevertheless failed to convince the
court that such actions were notivated by her race and/or gender.
O particular weight in this determnation is the fact that the
plaintiff, for alnost one full year, enjoyed a very good working
relationship with the very supervisors she clains so invidiously
di scrimnated against her, i.e., Newon and Geldof (Tr. at 69-
70). That good rel ationship did not change when the plaintiff
expressed interest in the pronotion.' Rather, the plaintiff’s
troubles with Newton and Cel dof began on Septenber 25, 1986,

after she engaged Newton on the issue of which departnment

Y 1n or around August of 1986, the plaintiff expressed
interest in an open position for a level 4 project engineer. On
Septenber 19, 1986, Hel nut Traichel of the personnel departnent
wote to the plaintiff stating that she was one of five engineers
selected to be interviewed for the position. On the sane day,
Trai chel sent a copy of the letter to Geldof. On or around
Septenber 20, 1986, the plaintiff told Newon's secretary, Jerry
Mur phy, of her interest in the position. The plaintiff does not
al | ege, however, that either Geldof or Newton treated her
unfairly until Septenber 25 - - weeks after she first expressed
interest in the position, days after it can be definitively
presunmed that Newton and Gel dof |earned of her interest, but
coincidentally, the very sane day that she so insubordinately
chal | enged Newt on regardi ng the design review for El m Court.
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engi neer should be assigned to review her work on El m Court.
During that engagenent, the plaintiff chall enged Newton’s choice
of Alvarado to conduct the review and she was plainly
i nsubordi nate. \When Newton refused to defer to her choice of
Thomas (an African-American engineer), the plaintiff appealed in
vain to Newmton’s boss, Geldof. 1In achieving nothing on appeal
but a letter of reprimand for insubordination, she would travel
to the highest managenent authority at the MDC, change the agenda
fromthat of her insubordination to her supervisor’s
di scrimnatory conduct, and there begin a fight that would | ead
to her own termnation. The plaintiff’s drive for politica
action and, in her view, needed reformat the MDC was thoroughly
consistent wwth her many political affiliations, it becane her
primary concern, and it conprom sed her ability to focus on her
work and tinely conpl ete her engi neering assignnments. The
adverse enpl oynent actions she suffered were not inposed because
of her race or gender, but because of her all enconpassing
struggle to fight what she perceived as discrimnation at the
MDC.

l. Suspensi on.

On February 20, 1987, the MDC suspended the plaintiff for
five days. The stated reason for the suspension, accordingly to
Newt on, was the plaintiff’s repeated del ays and her failure to

make adequate progress on Elm Court, her refusal to foll ow both
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witten and oral direction, and her poor behavior overall. (Tr.
at 598-601). |Indeed, there were delays in noving El m Court al ong
and, in fact, the plaintiff requested nultiple deadline

ext ensi ons between Cctober of 1986 and February of 1987. The
plaintiff also requested extensions for the FGA project and
Hunter Drive. Because the plaintiff did not tinely turn in the
majority of her assignnents, there is anple evidence that, in
this regard, she refused to follow Newton’s direction

There was al so evidence that, prior to the suspension, the
plaintiff boldly chall enged managenent and behaved quite poorly.
Commenci ng in Cctober of 1986, and contrary to instructions from
managenent, the plaintiff |launched her own investigation into
institutional discrimnation at the MDC. The investigation
di stracted both her and her co-workers away fromtheir job
responsibilities, and it conpromsed the plaintiff’s ability to
make progress on her assignnents.

The court is mndful of the evidence presented at this
proceedi ng which pointed to gender bias at the MDC during the
late 1980's. In response, the plaintiff was well w thin her
rights to conpl ain and oppose such conduct, and to seek redress
through an internal conplaint or a conplaint filed with an

out si de agency charged with investigating and/or adjudicating
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Title VII violations.!® She was not, however, entitled to
initiate the kind of canpaign and investigation that she chose to
pursue, a canpaign that constantly put in her conflict with
managenent and strained her ability to do her job.

The MDC has never suspended an engineer for a failure to
nmeet deadlines, and the plaintiff is no exception. The
plaintiff's failure to neet deadlines was just one of several
collateral and disruptive affects stemm ng from her change in
focus fromengineering to political reform Consequently, the
court concludes that the plaintiff has failed to denonstrate that
t he MDC suspended her on account of her race or gender.

[ 1 Job Term nation

On March 23, 1987, the MDC term nated the plaintiff’s
enpl oynent for poor work performance after she failed to turn in
a conpl eted design report for Hunter Drive. As Newton stated at
trial, the plaintiff was term nated for her-

inability to finish the work, her

| ack of followi ng direction, and the fact

that she had not turned in any projects or

met any deadlines, in fact when | suspended

her it didn't seemto help, when she cane back
matters were no better off than they were
before that, that due to all those reasons, her
services were no |onger required.

(Tr. at 621). Again, Newton's statenent is not contrary to the

evi dence. |ndeed, the evidence denonstrated that the plaintiff

® The plaintiff was also entitled to bring a Title VII claim
for hostile working environment in this proceeding.
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deliberately decided to take a vacation day on the very day the
Hunter Drive design report becanme due. |In advance of that
vacation, the plaintiff did not tell Newton that she would be
out, she did not arrange to submt the design report and, in
fact, she never submtted the conpleted design report. Wile the
MDC never term nated an engineer for failure to neet deadlines--
sinply put:

There had been too many deadlines and too

many m sses of deadlines. At sone point

[ Newt on] had to bring this thing to an end.
(Newton, Tr. at 618). Accordingly, the plaintiff has failed to
denonstrate that her enploynent was term nated on account of her

race and/ or gender.

[ 11 Deni al of Pronotion

There is sinply no evidence that the MDC denied the
plaintiff a pronotion on account of her race and/or gender. The
evidence at trial denmonstrated that, shortly after the plaintiff
interviewed for the pronotion, Batycki ordered a freeze on al
hiring pending the conpletion of a wage and cl assification study.
The plaintiff has not offered any evidence that the freeze was a
sham i nposed to deny her the pronotion. Further, although the
MDC |ifted the hiring freeze and hired a Caucasi on nmal e, one
Peter Reilly, for the position shortly after the plaintiff was
term nated, the action does not bespeak discrimnatory aninus

because the plaintiff and Reilly were not simlarly situated,
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that is, Reilly was better qualified for the position because he
had an engineering license. Accordingly, the evidence did not
denonstrate that the MDC took the action condemmed because of the
plaintiff’s race and/ or gender.

2. Retal i ati on

Title VII also makes it unlawful for an enployer to
di scrim nat e agai nst any enpl oyee for opposing any unl awf ul
enpl oynent practice or for charging, testifying, assisting, or
participating in a investigation, proceeding, or hearing
aut hori zed under Title VII. 42 U S. C § 2000e-3(a). To
establish a claimfor retaliation pursuant to Title VII, a
plaintiff need not prove that her underlying discrimnation claim

was valid in the first instance. Summer v. U.S. Postal Service,

899 F.2d 203, 208-09 (2d Cr. 1990). Moreover, Title VIl is
violated if “a retaliatory notive played a part in the adverse
enpl oynent actions, even if it was not the sole cause.” Davis v.

State University of New York, 802 F.2d 638, 642 (2d G r. 1986).

As with other Title VII clains, a claimof retaliation is

exam ned using the famliar MDonnell Douglas burden shifting

analysis. Reed v. AW lLawence & Co., 95 F.3d 1170, 1177 (2d

Gr. 1996).

A The Prima Faci e Case

To make out a prima facie case of retaliation, the plaintiff

must show by a preponderance of the evidence:
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(1) participation in a protected activity
known to the defendant; (ii) an enpl oynment
action di sadvantaging the plaintiff; and
(1i1) a casual connection between the
protected activity and the adverse enpl oynent
action.

Tonka v. Sheiler Corp., 66 F.3d 1295, 1308 (2d Cr. 1995).

(1) Known Protected Activity
The plaintiff has argued that she engaged in protected
activity known to MDC nanagenent on at |east four occasions: (a)
when she conpl ai ned to MDC managenent of discrimnation; (b) when
she organi zed the group to pursue clains of discrimmnation; (c)
when she filed a conmplaint wwth the Community Renewal Team and
(d) when she filed a conplaint with the CCHRO

(a) Conpl aint/MDC Managenent

The plaintiff’s conduct in conplaining to MDC managenent
about discrimnation is protected by Title VII, and it was known
by the NMDC

(b) Oganization of The G oup.

The plaintiff’s efforts in organi zing the group were

protected only to the extent such efforts did not interfere with

the performance of her job. Payne v. Mlenore’'s Wiolesale &

Retail Stores, 654 F.2d 1130, 1142 (5th Gr. 1981); see also

Hochst adt v. Wircester Foundati on For Experinental Biol ogy, 545

F.2d 222, 229-34 (1st Cr. 1979). It is clear that, once the
plaintiff identified potential group nmenbers, her decision to

organi ze the group and to investigate the clains herself
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interfered with her ability to tinmely conplete her work, and as
such, this conduct was not protected.

(c) Conpl ai nt/ Communi ty Renewal Team

The plaintiff’s conduct in filing a conplaint with the
Community Renewal Teamis protected by Title VII, and it was
known by the NMDC

(d) Conpl ai nt / CCHRO

The plaintiff’s conduct in filing a conplaint with the CCHRO
is protected by Title VII. However, the filing was not conduct
t hat was known to MDC managenent.

(1) Adverse Enpl oynent Action

The plaintiff has argued that the MDC retaliated agai nst her
in three different ways: (a) by issuing a letter of reprimand to
her on Decenber 12, 1986, on account of her conplaints of racial
and gender discrimnation; (b) by suspending her for five days on
account of her conplaint wwth the Cormunity Renewal Team and (c)
by term nating her enploynent on account of her CCHRO conpl ai nt.

(rit) Causal Connection

The plaintiff has successfully denonstrated a causal
connection between her conplaint to MDC managenent and the
Decenber 12, 1986 letter of reprimand, and a causal connection
bet ween her conplaint to the Community Renewal Team and her

suspension. See e.qg., Davis v. State University of New York, 802

F.2d 638, 642 (2d Cir. 1986) (proof of causal connection can be
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establi shed by showi ng that the protected activity was foll owed
closely by discrimnatory treatnent). Here, the Decenber 12,
1986 letter of reprimand canme al nost concurrently with her clains
to personnel that Newton was harassing her, and, with respect to
her suspension, the MDC suspended the plaintiff one day after it
responded to a discrimnation conplaint filed by the plaintiff
with the Community Renewal Team

In sum the plaintiff has failed to establish a prima facie
case of retaliation for organizing the group investigation
because her efforts were not protected by Title VII. The
plaintiff has also failed to establish a prima facie case of
retaliation for filing a CCHRO conpl ai nt because the court has
found that MDC managenent did not have any know edge of that
conplaint in advance of the termnation. The plaintiff has,
however, succeeded in establishing a prina facie case that she
was subjected to reprimand in retaliation for conplaining to MDC
managenent of discrimnation and harassnent, and a prima facie
case that she was suspended in retaliation for filing a conpl ai nt
with the Community Renewal Team

B. The Def endant’s Non-Di scrimnatory Reason

To rebut an inference of retaliation established by the
plaintiff's prima facie case, the defendant nust articulate a
legitimate, non-discrimnatory reason for the adverse enpl oynent

action. Johnson v. Palma, 931 F.2d 203, 207 (2d Cr. 1991).
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The defendant nust state a “clear and specific” reason. Meiri v.
Dacon, 759 F.2d 989, 997 (2d Cir. 1985).

Here, the MDC stated that it took the actions condemed
because “[t]he plaintiff refused to conply with the direct orders
of [the d]lefendant, failed to conplete specified projects, and
failed to cooperate with supervision.” Wth this articulation,
the court concludes that the defendant has sufficiently rebutted
the inference of retaliation raised by the plaintiff’s prinma
faci e case.

C. Pretext/Di scrin nation

In the final stage of the McDonnell Douglas analysis, the

burden shifts back to the plaintiff to show by a preponderance of
the evidence that the reason articul ated by the defendant for the
adverse action was false, and that the real reason for the action

was retaliation. Saul paugh v. Mnroe Community Hospital, 4 F.3d

134, 141 (2d Gr. 1993).

Havi ng revi ewed and wei ghed the evidence disclosed at trial,
the court concludes that the plaintiff has proven by a
preponder ance of the evidence that both the Decenber 12, 1986
letter of reprimand, and the February 20, 1987 suspension were
notivated at least in part by retaliatory aninus.

| . Decenber 12, 1986 Repri nand

It is clear that, during the nonths of October and Novenber

of 1986, the plaintiff’s demand for investigative action was
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comng into conflict with a managenent that resisted such
inquiry.® MC nanagenent depended on the plaintiff to do

engi neering work, and the plaintiff depended on MDC managenent to
investigate her clains and protect her fromretaliation. Both
sides failed. By early Decenber of 1986, the plaintiff had
reported to personnel nultiple instances of what she believed to
be discrimnation and harassnent, and was | ooking for help.

Newt on, on the other hand, who routinely exchanged information
about the plaintiff with the personnel departnent, was having
trouble getting the plaintiff to finish her assignnents.

On Decenber 8, 1986, Newton confronted the plaintiff with
respect to her projects, an argunent ensued and, fromthe
plaintiff’s point of view, Newton harassed her, and shortly
thereafter, barred her fromusing a word processor to conplain to
personnel about him Four days later, the director of personnel
woul d hand the plaintiff a letter of reprimand, informng her
t hat personnel had investigated her clains and found no evi dence
to support them The director also ordered the plaintiff, anong

other things, to tinely conplete her job assignnents, to stop

¥ The evidence of that resistence included: (1) MXC
Comm ssioner Ritter’s testinony that Batycki turned a deaf ear to
conplaints of discrimnation; (2) a |ackluster MDC investigation
into clains of discrimnation in which the affirmative action
officer didn't bother to interview managenent and nost nenbers of
t he conpl ai ning group, and didn’'t even bother to prepare a
witten report; and (3) Andrews February 19, 1987 response to
Wight of the Community Renewal Teamin which Andrews told Wi ght
to back-off.
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utilizing MDC word processing for non-work related matters (i.e.,
reporting harassnent), and he forbid her fromvisiting the
per sonnel departnment w thout his perm ssion.

The reprimand di sadvantaged and chilled the plaintiff’s
ability to engage in protected activity, that is, to conplain,
and it disadvantaged her ability to seek shelter fromthe one
that she believed was unfairly harassing her. The court finds
that, although the letter was issued pursuant to a legitimte
objective in part, i.e., inthat it directed the plaintiff to
focus on the tinely conpletion of assignnents, it was al so i ssued
inretaliation for the plaintiff’s conplaints of discrimnation

and har assnent.

[ 1 The Suspensi on

VWhat is nost revealing of the true intention behind the
suspension is the timng. |Interestingly enough, Newton, who
routinely exchanged information about the plaintiff with the
personnel departnent, suspended the plaintiff on February 20,
1987, one day after Andrews, the director of personnel, responded
to a discrimnation conplaint filed by the plaintiff with the
Community Renewal Team The court finds that the suspension was
nmotivated at least in part by retaliatory aninmus and that, but
for the conplaint, the plaintiff would not have been subjected to

such adversity.
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EQUI TABLE RELI EF

The relief available to persons aggrieved by violations of
Title VII for conduct occurring prior to 1991 includes “such
affirmative action as nay be appropriate, which may include, but
is not limted to, reinstatenent. . ., back pay, . . ., or any
other equitable relief as the court deens appropriate.” 42
U S.C. 8§ 2000e-5(g). The relief nust arise in equity, as oppose

to at law, and includes declaratory relief. See e.q., Jackson v.

Coker, Inc., A J. Lynam 840 F. Supp. 1040 (E.D. 1993).

The plaintiff has proven that the MDC issued a letter of
reprimand to her, and suspended her, in retaliation for engagi ng
in protected conduct and, as such, she has proven that the MDC
violated her rights as secured by Title VII. The plaintiff has
not proven, however, that either the letter of reprimnd or the
suspensi on caused her any financial loss. In this situation, the
court would normally consider a nom nal award. However, because
nom nal damages are not avail able for pre-1991 viol ations of

Title VII, see Giffith v. State of Colo. Div. of Youth Servs.,

17 F.3d 1323, 1327 (10th G r. 1994), the court shall award the
plaintiff a declaratory judgnent that the MDC viol ated her rights
as secured by Title VII.

CONCLUSI ON

Based on the foregoing, the court renders judgnent for the

defendant on the plaintiff’'s Title VII claimof disparate

43



treatnment, and renders judgment for the plaintiff on the claim of
retaliation, and declares that the plaintiff has proven that the
MDC viol ated her rights as secured by Title VII. The court also
orders the clerk of the court to enter judgnent for the plaintiff
on all clains that she prevailed by jury verdict.

It is so ordered, this 16th day of March, 2001, at

Hartford, Connecti cut.

Al fred V. Covello
Chief United States District Judge



