UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

ALVI N MOSBY,
Plaintiff

V. . 3:98-CV-01082 (EBB)

BOARD OF EDUCATI ON OF THE
CI TY OF NORWALK
Def endant

RULI NG ON DEFENDANT” S MOTI ON FOR JUDGVENT AS A MATTER OF LAW

| NTRODUCTI ON

Plaintiff Al vin Msby ("Msby" or "Plaintiff") comrenced
this action against the Board of Education of the Cty of Norwal k
("Board" or "Defendant") in June, 1998. He anmended his Conpl ai nt
once, alleging that the Board failed to interview and appoint him
to the June, 1997 Head Custodi an position at Jefferson El enentary
School in Norwal k on the basis of his race in violation of Title
VI1 of the United States Code, as well as in violation of 42
U S C Section 1981. Msby further alleged that the Board had
failed to provide himw th equal protection under the Fourteenth
Amendnent to the United States Constitution in violation of 42
U S C Section 1983. As to Title VII, Msby clained both
di sparate treatnent and di sparate inpact.

During the course of the trial, Plaintiff w thdrew each
count with the exception of disparate treatnent in violation of
Title VII. The jury was duly charged. After several hours of

deli berations, the jury reported it was hopel essly deadl ocked.



The Court gave the jury an additional charge, urging themto
continue to attenpt to reach a consensus. After one-half hour of
addi tional deliberations, the jury once again reported that it
continued to be hopel essly deadl ocked. The Court, accordingly,
ordered a mstrial and discharged the jurors. The instant Mbtion
was tinely filed thereafter.

LEGAL ANALYSI S

|. The Standard of Revi ew

A. Federal Rule of G vil Procedure 50(a)

Because a judgnent as a nmatter of |aw intrudes upon the
rightful province of the jury, it is highly disfavored. The
Court of Appeals for the Second Crcuit has repeatedly enphasized
t hat, when confronted with such a notion, the court nust
carefully scrutinize the proof with credibility assessnent made

agai nst the noving party and all inferences drawn against the

nmoving party. Luciano v. The dsten Corp., 110 F.3d 210, 214-15
(2d Gr. 1997); EEOCC v. Ethan Allen, Inc., 44 F.3d 116, 119 (2d

Cr. 1994). A district court may not grant a notion for judgnent
as a matter of law unless "the evidence is such that . . . there
can be but one conclusion as to the verdict that reasonabl e

[ persons] could have reached.” Cruz v. Local Union No.3, Int'l

Bhd. of Elec. Wrkers, 34 F.3d 1148, 1154-55 (2d G r. 1994)

quoting Sinblest v. Maynard, 427 F.2d 1, 4 (2d Cr. 1970) See

also U.S. v. One Parcel of Property Located at 121 Allen Pl ace,

Hartford, Connecticut, 75 F.3d 118 (2d Cr. 1996). A Rule 50




nmoti on should be granted only "where there is such an
overwhel m ng anount of evidence in favor of the novant that
reason and fair mnded [persons] could not arrive at a verdict
against [it]." Cruz, 34 F.3d at 1157. Accordingly, this Court
may grant a judgnent as a matter of law only if this case neets
t hese stringent standards.

1. The Standard As Applied

In order to set forth a prima facie case under Title VII

the Plaintiff nust neet four elenents: (1) that he was a nenber
of aracial mnority; (2) that he applied for an avail abl e
position for which he was qualified; (3) that he was not
appointed to the position; and (4) that the action occurred under
circunstances giving rise to an inference of discrimnation.

Norville v. Staten Island Univ. Hosp., 196 F.3d 89, 95 (2d Cr

1999).
Even view ng the evidence in the |ight nost favorable to

Mosby, the Court finds that he has not net his prima facie case

in that he was not qualified for the job pursuant to Article Xl
of the Collective Bargaining Agreenent (the "Agreenent") between
Plaintiff’s union and the Board. This Article provides, in
pertinent part, "Wien pronotions are nade to other than

supervi sory positions, they shall be nade on the basis of

ability, fitness and seniority. No pronotion will be nade if the

enpl oyee appl ying does not neet the m ninmumrequirenents.” 1d.

at p. 17.



In interpreting this section, Plaintiff hinself repeatedly
testified that "seniority rules.” Representatives of the Board
testified in like manner. Plaintiff admtted that when WIIliam
Hanpt on, anot her custodi an, was appoi nted instead of Plaintiff to
a Head Custodian position in 1992, Plaintiff filed no grievance
because he was aware of Hanpton’s seniority. Plaintiff testified
that he did not file such a grievance because "seniority rules.”

Simlarly, Plaintiff did not file a grievance when, in 1999,
one M. Llantin was appointed over Plaintiff to the position of
Head Cust odi an because this individual had seniority over
Plaintiff and, again, Plaintiff testified that he did not grieve
thi s deci sion because "seniority rules."”

Furt hernore when one Allen Brown, a nore junior applicant
who was al so African-Anmerican, was appointed to a Head Custodi an
position, Plaintiff did grieve this appointnment because he had
seniority and, as he testified yet again, "seniority rules". H's
grievance was sustained by the Board' s Director of Personnel, a
whi te individual .

Plaintiff’s conplaint is with the appointnment of one WIIiam
Fol somto the position of Head Custodian and that he was not even
interviewed for the job. Rather, the principal interviewed the
two nost senior candi dates, both of whomwere white, and because
"seniority rules", M. Folsomwas selected for the position.
There is nothing in the Agreenent that nmandates that a certain
nunber of candi dates be interviewed. It is beyond peradventure

that Plaintiff would not have received the job in any event,



because he was third in the list of seniority. Gven that, and
in light of the fact that both of the individuals interviewed had
greater seniority than Plaintiff, he cannot neet his burden of
proof that he was "qualified" for this position wthin the
meani ng of Title VII.

O further relevance in this matter is the uncontroverted
evi dence that of the ten Head Custodian positions filled wthin
the | ast several years, six of themwere given to African-
Anericans, two to Hispanics and just two to white individuals.
When Plaintiff finally reached the nost seniority and applied for
an avail abl e position, he was naned Head Custodian. Gven this
testinmony, Plaintiff is sinply unable to prove that the
appoi ntnent of M. Fol som denponstrated an i nference of
di scrim nation.

CONCLUSI ON

| nasnmuch as no reasonable jury could find in Msby's favor,
even drawing all inferences in his favor and agai nst the Board,
the Court finds that, under the facts of this case, Defendant’s
Motion for Judgnent as a Matter of Law [Doc. No. 37] nust be, and
hereby is, GRANTED. The Cerk is directed to close this case.
SO ORDERED

ELLEN BREE BURNS
SENI OR UNI TED STATES DI STRI CT JUDGE

Dat ed at New Haven, Connecticut this __ day of March, 2000.
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