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Def endant s

RULI NG ON THE DEFENDANT’ S MOTI ON FOR JUDGVENT ON THE
ADM NI STRATI VE RECORD

This is an action for damages and equitable relief arising
out of the denial of long termdisability benefits. It is
brought pursuant to the Enpl oyee I ncone and Security Act
(“ERISA”), 29 U S.C. 8 1001 et seq. The plaintiff, Laura Neeb,
al l eges that Unum Life Insurance Conpany of Anerica (“Ununi), the
clainms admnistrator for her long termdisability benefits plan,

denied her long termdisability benefits for which she qualified.

Unum has filed a notion for judgnment on the admi nistrative
record.! Unum argues that the adm nistrative record supports the
deni al of benefits, and that it is entitled to judgnent as a
matter of |aw because the decision was not arbitrary or

capri ci ous.

! A “decision on the notion for judgnent on the adm nistrative
record . . . can best be understood as essentially a bench trial
‘on the papers’ with the District Court acting as the finder of
fact.” Muller v. First UnumlLife Ins. Co., 341 F.3d 119, 125 (2d
Cr. 2003).




Neeb responds that the court should overturn Unum s deci sion
because Unum failed to observe the Code of Federal Regul ations’
procedural requirenents, or was otherw se arbitrary and
capricious, and that Unumi s adm ni strator and individual actors
“breached their fiduciary duty to both the Plan (the insurance
policy) and to [her]."?

The issues presented are whether: 1) Neeb has raised a
genui ne issue of material fact that Unuminproperly denied her
application for long termdisability benefits by failing to
observe the Code of Federal Regul ations’ procedural requirenents;
2) Neeb has raised a genuine issue of material fact that Ununis
deci sion was arbitrary and capricious; and 3) Neeb has raised a
genui ne issue of material fact that Unum breached its fiduciary
duty to her under ERI SA

For the reasons set forth herein, the court concludes that:
1) Neeb has failed to raise a genuine issue of material fact that
Unum i nproperly denied her application for long termdisability
benefits by failing to observe the Code of Federal Regul ations’
procedural requirenents; 2) Neeb has failed to rai se a genui ne
issue of material fact that Unumis decision was arbitrary and

capricious; and 3) Neeb has failed to raise a genuine issue of

2 Al t hough Neeb submitted a menorandumin support of her notion
for judgnent on the adm nistrative record, no such notion was
actually filed.



mat erial fact that Unum breached its fiduciary duty to her under ERI SA

Accordingly, Unums notion for judgnent on the

adm ni strative record is granted.
FACTS

Exam nati on of the adm nistrative record, exhibits,
conplaint, reply, nenoranda, notions, and responses thereto,

di scl ose the follow ng undi sputed, material facts. On June 1
2000, Unum denied Neeb's claimfor long termdisability benefits.
Neeb now al | eges that Unum w ongfully denied her claim The

rel evant, material facts are set forth as foll ows.

Neeb’ s enpl oyer, Danbury Health Systens Inc., (“DHS’) a
community hospital, provides its enployees with long term
di sability insurance covered under a policy (“the Policy”) issued
by Unum Unumis the admnistrator of the Policy, and in this
capacity, has the discretion to resolve benefit eligibility
i ssues.?

On February 10, 2000, DHS submtted an application on Neeb’s
behal f to Unum cl ai m ng benefits under the Policy. To be
eligible for these benefits, the Policy required that Neeb
denonstrate through objective nedical evidence that she was

totally disabl ed.

® The Policy provided that “[w hen making a benefit determ nation
under the policy, Unum has discretionary authority to determ ne
your eligibility for benefits and to interpret the terns and
provi sions of the policy.”



Under the Policy, an enployee is totally disabled if: during
the first two years of long termdisability “[the enpl oyee is]
limted fromperformng the material and substantial duties of
[that enpl oyee’ s] regul ar occupation due to . . . sickness or
injury; and [the enpl oyee has] a 20% or nore loss in
i ndexed nmonthly earnings due to the sanme sickness or injury.” To
clarify, Unumis policy noted that “LI M TED neans what [an
enpl oyee] cannot or [is] unable to do,” and that “Unumw || | ook
at [the enpl oyee’s] occupation as it is normally perfornmed in the
nati onal econony, instead of how the tasks are perforned for a
specific enployer or at a specific location.” Finally, “[a]fter
24 nont hs of paynents, [an enpl oyee is] disabled when Unum
determ nes that due to the same sickness or injury, [the enpl oyee
is] unable to performthe duties of any gainful occupation for
whi ch [that enployee is] reasonably fitted by education, training
or experience.”

Neeb argued that her disability consisted of “[shortness of
breat h], hoarseness, extrene fatigue, severe allergic reactions
(anaphyl axi s) and chem cal sensitivities” which were brought on
by an allergy to red pepper. Neeb asserted that the allergy to
red peppers began on July 4, 1998 and got progressively worse,
until she becane totally disabled in Decenber of 1999.

In addition to submtting the application to Unum DHS

submtted a description of her position, a job analysis, and a



physician’s statenment. The position description defined Neeb’'s
job as “clinical staff auditor,” and identified the m ni mum
qgqual i fications, nmajor purpose and primary functions of this
position. The job analysis provided a description of the
physi cal requirenents of the clinical staff auditor position.

Robban Sica M D., one of Neeb’s physicians, submtted a
physician’s statenment to Unumthat |isted Neeb’s synptons as:
“dypsnea, shortness of breath, hoarseness, severe allergic
reacti ons (anaphyl axis) and chemi cal sensitivities.” Sica stated
that “chem cal odors at work [are] intolerable to [ Neeb] due to
exacer bati on of above synptons,” and listed Neeb's “restriction”
as “expos[ure] to inhalants and volatile chem cal odors.”

Neeb submtted an enpl oyee statenment to Unumin which she
confirnmed that the condition causing her disability was
“[ shortness of breath], hoarseness, extrene fatigue, severe
allergic reactions (anaphyl axis) and chem cal sensitivities.” In
t he sane enpl oyee statenent, Neeb identified four doctors who had
treated her for the condition that gave rise to the disability
claim Those four doctors, in the order assigned by Neeb, were:
Drs. Elyssa Hart, Adrienne Buffal oe, Robban Sica and Marshal
Gr odof sky.

On February 18, 2000, Unumreceived Neeb's disability claim
and assigned the claimto Jeanne Flaherty, a disability benefits

specialist. On February 21, 2000, Flaherty consulted with



Fl orence Aliberti, an on-site registered nurse at Unum and
determ ned that Neeb’s restriction of “no exposure to inhalants

and vol atile chenm cal odors” needed further clarification.

On February 24, 2000, pursuant to this determ nation,

Fl aherty placed a call to Ronmul o Sal azar at DHS to obtain nore
information. According to Flaherty’s notes, Sal azar stated that
Neeb had requested a | eave of absence due to her ill ness.

Sal azar indicated that Neeb’'s tentative return to work date was
March 28, 2000. Finally, Salazar stated that Neeb’'s | eave of
absence could be as Iong as one year. Flaherty noted that

Sal azar was not aware that Neeb had a problemw th chem ca
odors.

On February 25, 2000, Bruce Hoffman, a certified
rehabilitation counselor, conducted an anal ysis of Neeb’s
position as clinical staff auditor. Hoffman concl uded that
“accommodati ons can be nade allowing for [her] |imtation, i.e.,
files being audited in departnments [which utilize inhalants or
vol atil e chem cal odors] can be brought to a different safer
| ocation for review.” Hoffman further concluded that “[a]
tentative review of [Neeb’s] skills would indicate [that Neeb]
could conplete the material duties of sedentary alternative

nursi ng occupations.”



On February 29, 2000, Flaherty spoke with Neeb by tel ephone.
Neeb di scussed the history of her allergic reactions starting
with the July 1998 incident. In July of 1998, Neeb’'s hand turned
red and she becane itchy and flushed while she was cutting red
peppers. Neeb stated that several days after the initial
reaction she ate a salad that had been garnished wth red
peppers. Although she renoved t he peppers, Neeb experienced
flushing of her skin, chest tightness, shortness of breath, and
I i ght - headedness. As a result, Neeb sought treatnent in an
enmergency room |In March of 1999, Neeb had three separate
allergic reactions to food she was served on the cruise ship
Rhapsody of the Seas. Neeb stated that on numerous occasions
following the cruise ship incidents she required treatnent for
the red pepper allergy.

I n Sept enber and Cct ober of 1999, Neeb began to experience
throat tightening, hoarseness and | unps foll ow ng exposure to the
odor of red peppers cooking in the hospital cafeteria two floors
bel ow her office. On Cctober 19 and 26 of 1999, Neeb left work
after snmelling red pepper odors fromthe cafeteria. Neeb further
stated that on Cctober 27, 1999, she “ask[ed] her supervisor,
Mark Moreau, to work fromhonme as a result of problens that she
ha[ d] been having with the cooki ng odors emanating fromthe

hospital cafeteria.”



From 1988 until Novenber of 1999, Dr. Bell provided Neeb’'s
allergy treatnment. From April of 1999 until Cctober of 1999,
Neeb also treated with Dr. Hart. The third doctor treating Neeb
was Dr. Sica. Sica provided the physician’s statenent required
by Unumto process the disability claim On Novenber 17, 1999,
Neeb sought a second opinion fromDr. G odofsky. G odofsky was
unabl e to find any objective evidence of allergies, with the
exception of ragweed. G odofsky also sent bl ood sanples to be
tested.* The results of the blood tests were nornal and failed
to establish any objective evidence of a red pepper allergy.?
Neeb did not see Dr. Grodofsky after the initial appointnment on
Novenber 17, 1999.

On March 28, 2000, Dr. Sica wote a letter to U S. |
Adm ni strators, Neeb’s health insurer, in which he docunented his

referral of Neeb to Dr. Rea in Dallas, Texas. Dr. Rea is part of

* Neeb di sputes the dates that the bl ood sanples were sent and
the results received. The court is satisfied that the results of
the tests were faxed to Dr. G odofsky on Decenber 8, 1999. The
next day, Decenber 9, 1999, the lab sent an invoice for the bl ood
test. There is no reason to believe that these dates are
inconsistent. Dr. Godofsky' s testinony one and one half years

| at er does not establish otherw se.

°® The plaintiff’s insistence that the Radio Allergic Sorbant Test
(“RAST”) “has been strongly criticized by both the Plan

Adm ni strator’s publications and by nedical authorities in G eat
Britain,” does not persuade the court that the tests are faulty

or otherwise invalid. Further, the plaintiff failed to cite to

any publication that supports this assertion.



“The Environnental Health — Dallas,” a facility that “offers a
w de range of diagnostic and treatnent services.”

On April 10, 2000, Unum reassi gned Neeb’ s case to Shannon
Haskel | , another disability benefits specialist. Haskell spoke
with an on-site nedical consultant, Sharon Davenport, R N
Davenport infornmed Haskell that she would be referring the
medi cal portion of Neeb’'s case to WIlliam MacBride MD., Ununis
associ ate nedical director. After MacBride perfornmed a nedica
review of Neeb’s file, he concluded that with the exception of
ragweed, Neeb had denonstrated no objective evidence of any type
of allergy. MacBride opined that Neeb’s synptons were best
expl ained by Dr. G odofsky s assessnent. On May 5, 2000, Dr.

MacBride followed up with Dr. G odofsky via tel ephone, and

subsequent |y docunented the phone call in a letter.® During this
phone call, Dr. G odofsky confirmed that in his medical opinion
there was “no physiol ogi cal or inmunol ogical basis . . . for

[ Neeb’ s] reported synptons, and that her prinmary probl em has not

been allergies.”

®Inthis letter, Dr. MacBride stated that “UNUMProvi dent val ues
your time and is prepared to receive a reasonable invoice
acconpani ed by your taxation identification nunber to reinburse
you for it. If you choose to submt this, please do so directly
to the custoner care specialist involved with this disability
claim Shannon Haskell.” Unumis offer to conpensate Dr.

G odofsky for the time he spent speaking to Dr. MacBri de does not
constitute an enpl oyer/enpl oyee rel ati onship.



On May 9, 2000, Dr. Rea wote a letter to Unumregarding his
care and treatnent of Neeb. Rea stated that “Neeb is being
treated for anaphylaxis with | aryngeal edema, fatigue,
fibromyal gi a, i mune deregul ation, chem cal sensitivity, food
sensitivity and asthma.” Rea’s goal was to “identify any
inciting agents that may now contribute to [Neeb’s] disorder and
devi se an individual plan to control any incitants and to treat
their effects.” Dr. Rea wote that “[t]his plan may incl ude
vacci ne therapy, immunotherapy, nutritional therapy, alteration
of [ Neeb’ s] househol d environnment, consunption of organic food;
drinking safe glass bottled water, and deep heat depuration
therapy.” Rea further discussed the specific treatnment program
establ i shed for Neeb and said that “we should reduce the chem cal
and antigen | oad on the netabolic and enzymatic pat hways for the
different organ systens. This treatnent woul d provide an
i nternal environnent conducive for healing and i nprove absorption
of essential nutrients and co-factors.” Dr. Rea expl ained that
“a working environment is unable to conply with the prescribed
treatment plan.”

In describing Neeb’s Iimtations, Rea stated that “she nust
rigidly avoid public buildings or any physical environnment where
exposure [to ‘waxes, cleaners, pesticides, petrochem cals,
sol vent, perfunes, fragrances and other conpounds’] would occur.”

Rea went on to wite about Neeb’'s “substantial environnental

10



restrictions” and explained that “carpeting, particle board,

cl eaning chem cals, perfunes, deodorizers, dusts and mtes,

phot ocopi er chem cals and supplies, vinyl and uphol stered
furniture, foam padding, cigarette snoke, pesticides and

i nsecticides, mninmal variations in heat and cold, clothing and
fabrics, unfiltered air and unfiltered water all cause severe and
di sabling hypersensitivity reactions in [Neeb].” Dr. Rea
concluded that “[Neeb’s] condition is very unstable and will not
be able to engage in any type of work-related activity. It is in
my medi cal opinion that [Neeb] is still disabled and is unable to
engage in ay type of work.”

On June 7, 2000, Dr. MacBride reviewed the new information
submtted by Dr. Rea. MacBride concluded that both Rea's
observations and his nethods of treatnent “stand in stark
contrast to that of Dr. G odofsky.” MacBride maintained that the
nost effective and practical approach to Neeb’s situation was
precl uded by Neeb’'s choice to forego her treatnment with
G odof sky, and begin treatnent with Dr. Rea.

On July 1, 2000, Shannon Haskell, the disability benefits
speci ali st assigned to Neeb’'s case denied Neeb’s claimfor
di sability benefits under the Policy. The denial letter included
three separate explanations for the denial.

First, Haskell’s letter discussed the Policy’ s definition of

disability as “limted fromperform ng the material and

11



substantial duties of [the enployee’ s] regular occupation due to
[] sickness or injury . . . .7 After reviewi ng Neeb' s case, Unum
deci ded that she “woul d not be disabled fromperformng all types
of nursing occupations.” Thus, because Neeb’'s “restrictions and
[imtations” (exposure to inhalants and volatile chem cal odors)
woul d not preclude her fromperformng all types of nursing
occupati ons, she was not disabled under the Policy, and

therefore, not eligible for benefits.

Next, Haskell’'s letter explained that Unum had found no
obj ective support for Neeb's disability claim Scratch testing
had identified only a ragweed allergy, and her blood tests were
normal . Further, Dr. G odofsky exam ned Neeb whil e she was
conpl aining of nmouth swelling, but he was unable to observe any
such swelling. Lung function tests perfornmed at the sane tine
also did not identify any airflow obstruction. Dr. McBride
conducted an i ndependent review of Neeb’'s nedical records,
including, but not limted to Dr. G odofsky s assessnent, and
concl uded that there was no objective evidence of disabling
condi ti ons.

Finally, Haskell explained that Neeb was not pursuing the
nost appropriate treatnent for her condition. The Policy
required claimants to receive “the nost appropriate treatnent and
care which conforms with generally accepted nedi cal standards,

for [the claimant’s] disabling condition(s) by a doctor whose

12



specialty or experience is the nost appropriate for [the
claimant’ s] disabling condition(s), according to generally
accepted nedi cal standards.” Unum determ ned that Dr.

G odof sky’ s treatnment recommendati ons were the nost appropriate
according to generally accepted nedical standards. Unum

mai nt ai ned that Neeb failed to obtain the nost appropriate
treatment and care by treating with Dr. Rea.

Haskel |l invited Neeb to provide any new additi onal
information to support her disability claim and infornmed her of
her right to appeal the decision to Unumis quality review
section. Neeb subsequently wote to appeal Ununis denial. Neeb
al so submtted her nedical records fromDr. Rea in support of her
disability claim

Dr. Rea di agnosed Neeb with “chronic asthma, anaphyl axis,
anaphyl axis to foods, inhalant sensitivities, fatigue, inmmune
deregul ati on, dysautonom a and chem cal sensitivity.” He
repeated Neeb’s limtations in identical |anguage as his first

letter, and again concluded that “[Neeb’s] condition is very

unstable and will not be able to engage in any type of work-
related activity. It is in ny nedical opinion that [Neeb] is
still disabled and is unable to engage in any type of work.”

On Septenber 26, 2000, Neeb wote a letter appealing Ununm s

deci sion in which she stated that

13



Your (sic) right, I can work, but | need to work in a

saf e environment, where | do not have to deal with food

odors and ot her odors that taxes (sic) ny system

There is no such place as far as | know. The only safe

pl ace for nme right nowis my hone.

For the appeal to the quality review section, Unum brought
in a second physician to evaluate Neeb’s claim On Cctober 18,
2000, Lawrence Broda M D. reviewed and sunmari zed Neeb’ s nedica
records, and concluded that “[m edical evidence doesn’t support
reversal of the denial.” Broda found that “only [one energency
roon] visit reveal ed wheezi ng, none presented as stridor, and she
was treated with standard care for allergic reaction but did not
require hospitalization.” Broda also noted that “[Neeb’s] exam
[ Pul monary Function Tests] were normal [and] scratch testing done
to a variety of inhalants and food allergens reveal ed only
reaction to ragweed.”

In reference to the nmedical records provided by Dr. Rea,
Broda found that Rea had “prescribed a cornucopia of treatnent.”
As to the results of Rea’s tests however, Broda stated that
“It]he finding of [positive] skin testing doesn’t prove nor
correlate with synptomatic food allergies.” Last, Broda stressed
that “[t]here would be very little difference in environnmental
makeup of a house as opposed to an office setting.”

On Novenber 7, 2000, Haskell notified Neeb that her claim

was agai n being denied. Haskell’s letter explained that the new
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information submtted by Neeb (nedical records fromDr. Rea and
vari ous energency roomreports) was insufficient to reverse the
deni al of benefits. Haskell noted that the majority of treatnent
Neeb undertook with Dr. Rea was out of the mainstreamtherapy for
allergic reactions, and “three out of four of [the Energency Room
visits] took place prior to [Neeb’s] date of disability,

i ndicating that [ Neeb was] able to nmaintain the performance of

[ her] occupational duties.” Haskell then informed Neeb that it
woul d be forwarding the denial and her conplete file to the
quality review section for an inpartial review of the claim

Unumi s quality review section assigned Sandy Kaser nan,
Ununmi s | ead appeal specialist, to performa review of the
deci sion on Neeb’s claim On January 22, 2001, Kaserman notified
Neeb that “[b]ased on a | ack of substantive objective nedical
evi dence to support restrictions and limtations to preclude work
capacity, the denial wll be upheld.”

On February 21, 2001, Neeb requested an additional review of
her disability claim Unumgranted Neeb a third appeal. On My
4, 2001, Unumnotified Neeb that because it had “not received any
additional information that would change [its] determ nation,”

t he denial was upheld for the final time. Unumthen inforned
Neeb that she had “exhausted all adm nistrative renedies in

regard to [her] appeal for disability benefits.”
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On February 10, 2003, alnost two years after the final
deni al, Neeb submtted an additional appeal to Unum Wth the
appeal, Neeb also submtted a deposition of Dr. G odofsky used in
the cruise line litigation. |In addition, Neeb submtted an
occupati onal assessnent report prepared by Larry Harnon, PhD. On
February 28, 2003, Unumreplied that all adm nistrative renedi es
had been exhausted as of May 4, 2001. Unuminforned Neeb that
“Injo further appellate reviews will take place,” and that al
future correspondence would “be filed in the claimfile, and no
response will be conpleted.”

Neeb then filed this action seeking declaratory, injunctive
and equitable relief, |iquidated and conpensatory danages, costs
and attorney’s fees.

STANDARD

“A denial of benefits under ERISA is reviewed by the D strict
Court ‘under a de novo standard unless the benefit plan gives the
adm ni strator or fiduciary discretionary authority to determ ne

eligibility for benefits or to construe the terns of the plan.’”

Mul ler v. First UnumlLife Ins. Co., 341 F.3d 119, 123-24 (2d Cr

2003) (quoting Firestone Tire & Rubber Co. v. Bruch, 489 U. S

101, 115 (1989)). “[I1]f the plan does grant such discretionary
authority to its admnistrator, a review ng court should defer to
that authority, and evaluate the plan adm nistrator’s decisions

under an ‘arbitrary and capricious’ standard.” Mariov. P& C
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Food Mkts., 313 F.3d 758, 763 (2d GCir. 2002) (citing Pagan v.

NYNEX Pension Plan, 52 F.3d 438, 441 (2d Gr. 1995)).

This deferential standard of review authorizes a court to
“overturn a decision to deny benefits only if it was w thout
reason, unsupported by substantial evidence or erroneous as a

matter of law. ” Pagan v. Nynex Pension Plan, 52 F.3d 438, 442(2d

Cr. 1995)(citation omtted). The court “cannot re-weigh the
evi dence so | ong as substantial evidence supports the plan

adm nistrator’s determnation.” Dunn v. Standard Ins. Co., 156

F. Supp. 2d 227, 236 (D. Conn. 2001). *“[S]Jubstantial evidence is
such evidence that a reasonable m nd m ght accept as adequate to
support the conclusion reached by the [decision maker and]
requires nore than a scintilla but | ess than a preponderance.”

Kocsis v. Std. Ins. Co., 142 F. Supp. 2d 241, 252 (D. Conn.

2001)(citation omtted). Moreover, “judicial review ‘is limted
to the [adm nistrative] record in front of the clains
adm ni strator unless the district court finds good cause to

consi der additional evidence.”” Muller v. First UnumLife Ins.

Co., 341 F.3d 119, 125 (2d G r. 2003)(quoting DeFelice v. Am

Int’|l Life Assurance Co. of N Y., 112 F. 3d 61, 67 (2d Cr. 1997).
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In this case, Unum had discretionary authority’ in
determ ni ng whet her Neeb was eligible for benefits and,
accordingly, the court reviews the decision denying her benefits
under the arbitrary and capricious standard. The court’s review

islimted to the administrative record. See Miuller v. First Unum

Life Ins. Co., 341 F. 3d 119, 125 (2d G r. 2003).

Dl SCUSS| ON

1. Wongful Denial of Benefits under ERISA 8§ 502(a)(1)(B)?

A. Violations of Code of Federal Requl ations

.29 CF.R 2560.503-1(b)(3)

Neeb argues “that [Unun] denied her full and fair review
because it failed to abide by the m ni num procedur al
requi renents of the [ Code of Federal Regulations].” Neeb
contends that Unum prescribed “a series of fees or nedical
treatments under the supervision of one of its physicians as a
threshold requirenent to receiving benefits” in violation of 29

C.F.R 2560.503(b)(3).° Specifically, Neeb alleges that Dr.

" The policy provided that “[w] hen maki ng a benefit

determ nation under the policy, Unum has discretionary authority
to determine your eligibility for benefits and to interpret the
terms and provisions of the policy.”

8 ERISA 8§ 502(a)(1)(B) establishes a civil cause of action “by a
partici pant or beneficiary . . . to recover benefits due to him
under the ternms of his plan, [or] to enforce his rights under the
terms of the plan.” 29 USCS § 1132(a)(1)(B)

® 29 CFR 2560.503-1(b)(3) prohibits “provision[s] or practice[s]

that require[] paynment of a fee or costs as a condition to nmaking
a claimor to appealing an adverse benefit determ nation.”
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Grodof sky was Unumi s enpl oyee, and that “[o]n three separate
occasi ons, [Unum demanded a course of additional treatnents at
[ Neeb’ s] expense under the direction of a physician controlled by
[ Uhum” (Dr. G odofsky).

Unum responds that it “never required [Neeb] to treat with
[Dr. Grodofsky] as a condition of her receiving policy benefits,
and it did not deny her benefits because she did not treat with
him” Unum mai ntains “that by undergoing treatnent with Dr. Rea
in Texas [ Neeb] had not sought or obtained ‘regular care’ as the
Policy defines that term”

The record does not indicate that Unumrequired any fees or
costs to be paid as a condition prerequisite to Neeb obtaining
benefits. Nor does the record support Neeb’ s allegation that
Unum required Neeb to treat with Dr. G odofsky as a condition
prerequisite to her obtaining benefits. Rather, Unum stated that
“the treatnent recommendations nade by Dr. G odofsky woul d be
consi dered the nost appropriate for your treatnent.”

Foll owi ng the treatnment recommendati ons of a doctor who
specializes in the treatnment of the illness giving rise to the
disability claimis not the sanme thing as “requir[ing] the
paynent of a fee or costs as a condition to naking a claimor to
appeal i ng an adverse benefit determnation.” 29 CFR 2560. 503-

1(b) (3).
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Further, Dr. G odofsky is not an Unum enpl oyee. Ununis
offer to conpensate Dr. Grodofsky for the time he spent
di scussing Neeb’s case does not turn himinto Ununi s agent,
enpl oyee or consultant. Therefore, Unumat no tinme “demanded a
course of additional treatnments at Neeb’ s expense under the
direction of a physician controlled by [Unum.” Thus, Unumdid
not violate 29 CFR 2560.503-1(b)(3).

i 29 C F.R 2560.503-1(h)(2)

Neeb next argues that Unum provi ded “deference to a
physi ci an who has provided an initially adverse opinion and
i nclude[d] that physician in the clains adjudication process” in
violation of 29 C.F.R 2560.503-1(h)(2).* Specifically, Neeb
contends that G odof sky served Unumin nunerous capacities, and
that “Dr. Grodofsky’s lack of support for granting [Neeb’s]
clainms is listed as a central reason for denying [her] benefits.”
Unum responds that it conplied with ERI SA because “[i]ts
medi cal consultant during the adm nistrative revi ew process,
Law ence Broda, M D., was not the same consul tant whom Unum had
consulted in connection with the adverse benefit determ nati on,

Robert MacBride, MD.” Further, Unum nmintains that it was

1029 CF.R 2560.503-1(h)(2) requires full and fair review 29
C.F.R 2560.503-1(h)(3)(ii) specifically prohibits reviews that
afford deference to the initial adverse benefit determ nation,
and prohibits reviews from bei ng conducted by the individual, or
subordi nate of that individual, who nmade the adverse benefit
determ nati on
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entitled to defer to Dr. G odofsky’s nmedical opinion after its
own nedi cal consultant “suggested that Dr. G odofsky’ s opinions
were nore worthy of belief than those of Dr. Rea.” Finally, Unum
argues that “Dr. G odofsky never participated in a round-table
review of [Neeb’s] case,” and is not an Unum enpl oyee.

The record does not indicate that Unum deferred to the
initial adverse decision. |Instead, Unum brought in a different
doctor to exhaustively review the case. Mreover, any deference
that was paid to Dr. G odofsky’s nmedi cal opinion did not violate
29 CF.R 2560.503-1(h)(3)(ii) because he did not make the

adverse benefit decision. See Black and Decker Disability Plan v.

Nord, 538 U. S. 822, 834 (2003)(Hol ding that “courts have no
warrant to require admnistrators automatically to accord speci al
wei ght to the opinions of a claimant's physician; nor nmay courts
i npose on plan administrators a discrete burden of explanation
when they credit reliable evidence that conflicts with a treating
physician's evaluation.”). Therefore, Unumdid not violate 29
C.F. R 2560.503-1(h)(3)(ii).

i 29 C F.R 2560.503-1(qg) (1)

Neeb next argues that “[Unum inproperly relied upon
undocunent ed conversations as a primary ground to deny [ Neeb’ s]

clains” in violation of 29 C F.R 2560.503 (g)(1)."

1129 CF.R 2560.503 (g)(1) governs the “[m anner and content of
notification of benefit determnation.” Specifically, this
section requires “the plan adm nistrator [to] provide a clai mant
with witten or electronic notification of any adverse benefit
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Specifically, Neeb contends that G odofsky’s conclusion “that
there was ‘no i mmunol ogi cal basis’ for [Neeb’s] synptons, [is
unsupported by anal ysis].”

Unum responds that “[its] nedical consultants studied the
records and reports of the treatnment plaintiff had received and
sought clarification of issues that appeared to rise fromthose
records.” Further, Unum maintains that the conversation between
MacBri de and G odof sky was docunented in a letter, and that the
decision to deny benefits was not nade “solely on the content of
MacBride's letter to Grodofsky.” Unum argues that “Dr. Broda's
reviewis itself prinma facie evidence that it was not ‘cursory,’
and on its own describes the materials he reviewed in preparing
t he docunent.”

The court concludes that 29 C F.R 2560.503 (g)(1) is
i napplicable to Neeb’s argunent that Unum i nproperly relied on
undocunent ed conversations as its “primary ground to deny [her]
clainms.” Further, Neeb’s argunent fails because the record does
not indicate that any conversations were undocunented. |[|ndeed,
the record includes Dr. MacBride's letter to G odof sky as
docunentation of their conversation. Further, the record

i ndi cates that Ununis decision was not based solely on the

determni nation.”
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conversation between MacBride and G odofsky. Therefore, Unumdid
not violate 29 C.F. R 2560.503 (g)(1).

V. 29 C F.R 2560.503-1(f)(3)

Neeb next argues that “she was not provided with an
expl anation of howto cure defects in her clainf in violation of
29 C.F.R 2560.503-1(f)(3).* Specifically, Neeb argues that
when “[she] sought specific advice from[Unun] on what
i nformati on was necessary to perfect her claim][she] was
rebuffed.” Neeb further argues that “[i]n none of its denial
letters did [Unun] ever discuss the applicable standard for
showi ng disability due to chronic anaphyl axis.”

Unum responds that every letter “[it] sent to [ Neeb]
descri bed the procedures Unum enployed in its review of her
claim the materials it reviewed, the thought processes its
per sonnel and consultants adopted during those reviews and, nost
predom nantly, stated clearly that she failed to present any
obj ective evidence of restrictions and limtations.” Unum
further responds that “[it] did not ‘rebuff’ [Neeb].” Rather,

Neeb was directed to “the appell ate departnent for an answer to

1229 CF.R 2560.503-1 (f)(3) requires “the plan adm nistrator
[to] notify the claimant . . . of the plan's adverse benefit
determ nation within a reasonable period of tinme.” Therefore, 29
C.F.R 2560.503-1 (f)(3) is inapplicable to this argunent.
However, 29 C.F.R 2560.503-1(g)(1)(iii) requires “notification
of any adverse benefit determnation . . . [to include] . . . [4&]
description of any additional material or information necessary
for the claimant to perfect the claimand an expl anati on of why
such material or information is necessary.”
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her question, a question that dealt with the procedure, not the
substance, of her appeal.”

The record does not support Neeb’s argunent that “she was
not provided with an explanation of how to cure defects in her
claim” The primary defect in her claimwas “that she failed to
present any objective evidence of restrictions and [imtations.”
Unum s commruni cations were clear. Unum consistently invited Neeb
to submt any objective evidence to support her claim Neeb
failed to do so. Therefore, Unumdid not violate 29 C. F.R
2560. 503-1(g) (1) (iii).

v. 29 CF.R 2560.503-1(f) (3)

Neeb next argues that “[Unun] never communi cated perm ssible
grounds on which it was denying [Neeb’s] clainf in violation of
29 CFR 2560.503-1(f)(3).* Specifically, Neeb alleges that
“[Unun] offered no perm ssible basis for denying [Neeb’ s] claim
under the Code of Federal Regul ations and thus violated the
notice requirenent of the CFR”

Unum agai n responds that “[it] sent to [ Neeb] described the

procedures Unum enployed in its review of her claim the

3 Like the previous argunent, 29 C.F.R 2560.503-1 (f)(3) is

i napplicable to this argunent because it requires “the plan

adm nistrator [to] notify the claimant . . . of the plan's
adverse benefit determ nation within a reasonable period of
tinme.” However, 29 CFR 2560.503-1(g)(1)(i) requires notification
of an “adverse benefit determnation [to include] . . . [t]he
specific reason or reasons for the adverse determnation.”
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materials it reviewed, the thought processes its personnel and
consul tants adopted during those reviews and, nost predom nantly,
stated clearly that she failed to present any objective evidence
of restrictions and limtations.”

Unumis initial denial letter included three specific reasons

for Neeb’s denial. First, Unumfound that Neeb's “restrictions
and limtations . . . would not preclude [her] from perform ng
all types of nursing occupations.” Second, Unum found that

“there was no objective support [that Neeb was] unable to perform
the duties of any type of nursing occupation.” Third, Unum found
t hat Neeb was not pursuing the “npbst appropriate treatnent for
[ her] condition.” Therefore, the court concludes that Unum
provi ded Neeb with “[t]he specific reason or reasons for the
adverse determnation,” and conplied with 29 CFR 2560. 503-
1(9) (1) (i).

Vi . 29 C. F. R 2560.503-1(f)

Finally, Neeb argues that “[Unun] failed to provide
inpartial review of the evidence” in violation of 29 CFR
2560.503-1(f).** Specifically, Neeb contends that “Dr. Law ence
Broda sinply could not have read the actual source materials in

this case.”

14 29 CFR 2560.503-1(f) only applies to “[t]imng of notification
of benefit determi nation,” and does not require “inparti al
review.” Full and fair reviewis required by 29 CFR 2560. 503-

1(h) (2).
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Unum responds that “[ Neeb] offers no proof of her
allegations. In fact, Dr. Broda's reviewis itself prim facie
evidence that it was not ‘cursory,’” and on its own it describes
the materials he reviewed in preparing that docunent.”

The adm nistrative record does not indicate that any of
Ununmis three reviews were not inpartial. The court concl udes
that Unum conplied with the full and fair review requirenents set
forth in 29 CFR 2560.503-1(h)(2). Neeb’s argunent that Unum
failed to conply with the Code of Federal Regul ations’ procedura
requi renents fails.

B. Arbitrary and Capri ci ous

Neeb next argues that “[Unumis] denial . . . was Arbitrary
and Capricious because the Denial was not supported by
substantial evidence.” Specifically, Neeb maintains that
“Grodof sky’s work was so insubstantial and sloppy as to be both
i nconpetent and deceitful.” Further, Neeb argues that “Dr.
Grodofsky is the only authority in support of [Unum s] position
Wthout Dr. G odofsky, [Unum |[|acks substantial evidence to
sustain its position.”

Unum responds that it “is entitled to judgnent because
[ Neeb] cannot establish that its decision to deny benefits was
not supported by substantial evidence.” Unum naintains that “the
process [it] undertook in review ng [ Neeb’ s] application was

rational and appropriate.” Further, Unum argues that it “was
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entitled to rely on the opinion of one of [Neeb’s] treating
physi ci ans and reject the other opinion.” Finally, Unum avers
that Neeb “failed to provide objective proof that she was

di sabl ed.”

After a review of the adm nistrative record, including
Neeb’ s subm ssions consisting of Dr. G odofsky’' s deposition and
Larry Harnon’s occupational assessnent report, the court
concl udes that Unumi s decision is supported by substanti al
evi dence. Ununis review involved four independent nedical
reviews of all the evidence in the adm nistrative record by two
physi ci ans and two nurses. Ununis decision was based on nmultiple
factors. Neeb did not prove that she was unable to perform each
of the material duties of her regular occupation. |ndeed, Unum
mai ntai ns that “even though it was evident early on in the claim
that [Neeb’s] allergies objectively were not disabling, [it]
conducted a thorough review of the materials available to it,
consulted with and received advice fromits nedical and
vocational experts, and only then made a deci sion on [ Neeb’ s]
claim” Finally, the admnistrative record does not include
obj ective proof of disability.

The adm ni strative record provides no evidence that Unum s
decision was arbitrary and capricious. Neeb has failed to raise
a genuine issue of material fact that Unum has viol ated any of

t he Code of Federal Regul ations’ procedural requirenents, or that
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Unum s decision was arbitrary and capricious. Thus, her claim
that Unum wrongfully denied her disability benefits fails.

2. Breach of Fiduciary Duty Under ERI SA § 502(a)(2)**

Neeb further argues that “[Unun] breached its fiduciary duty
in admnistering this claim” Specifically, Neeb contends that:
1) “[Unum through its agents commtted a breach of Fiduciary
Duty by nodifying [Neeb’s] claimin the hopes of nmaking the
illness fit the tests available;” 2) “[Unum breached its
fiduciary duty when it lied to [ Neeb] about its |ack of
possession offered by Dr. Wlliam Rea;” and 3)“Dr. G odofsky who
[ perfornmed the follow ng duties]: (a) physician who provided the
only adverse testinony; (b)consulting physician; and (c) judge of
[ Neeb’ s] ability to receive benefits — never disclosed his own
acts of dishonesty and i nconpetence.”

Unum responds that “[s]ince [it] determ ned that [Neeb] was
not di sabled as defined by the Policy, her claimthat Unum
i nproperly ‘expanded the cause of [her] anaphylaxis to include
bot h cayenne peppers and green peppers’ is of no consequence.”

Addressing the “lost records,” Unum argues that it
“attenpted to obtain Dr. Buffaloe’s records in March 2000 but was
not successful because the *office [was] no | onger open.’”” Unum

states that it stopped attenpting to obtain the records after Dr.

5 ERI SA § 502(a)(2) sets forth a civil cause of action avail able
to participants, beneficiaries, and fiduciaries for relief of
violation of fiduciary duty.
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Buffaloe’'s office failed to respond to fax or nmail for over one
nmonth. Further, Unum nmaintains that it did not receive Dr. Rea’s
data until COCctober 2, 2000, and therefore, it was unable to
“lose” it “because it did not have it to lose.” The only thing
Unum received fromDr. Rea prior to Cctober 2, 2000 was a letter
descri bing Neeb’s diagnosis, care and treatnent.

Regardi ng Dr. G odofsky, Unumresponds that “Dr.
G odof sky was [ Neeb’s] doctor. He never worked for Unum”
Further, Unum maintains that “Dr. G odofsky never
participated in a round-table review of [ Neeb' s] case.”
Last, Unum argues that it “did not retain Dr. G odofsky to
consult on [Neeb’s] claimand then, once he had determ ned
unfavorably towards her, violate ERI SA by using hima
consultant to review her nedical records on her appeal.”

The adm nistrative record does not support Neeb’s
all egations. The disability claimwas for “[shortness of
breat h], hoarseness, extreme fatigue, severe allergic
reacti ons (anaphyl axis) and chem cal sensitivities” which
were brought on by an allergy to red pepper. Davenport did
not change the diagnosis. Davenport’s questions as to
Neeb’ s di agnosis do not appear to violate any fiduciary
duties. Next, the record contains no evidence that Unum
| ied about | osing nedical records or that Dr. G odof sky

participated in a roundtable.
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Last, relief under ERI SA 502(a)(2) is authorized “only
when a fiduciary has breached one of it its duties to an

enpl oyee benefit plan.” Rudolph v. Joint Indus. Bd. O the

Elec. Indus., 137 F. Supp 2d 291, 297(S.D.N. Y. 2001). There

is no evidence that there was any breach of fiduciary duty
to the plan. “[A] fiduciary’s mshandling of an individua
benefit claimdoes not violate any of the fiduciary duties

defined in ERISA.” Id. (citing Mass. Mut. Life Ins. Co. V.

Russell, 473 U S. 134, 147-48 (1985)). 1d. Thus, Neeb’'s

cl ai m of breach of fiduciary duty nust also fail.

CONCLUSI ON

The court concludes that Ununmis decision to deny Neeb’'s

claimfor long termdisability benefits was reasonabl e and
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supported by substantial evidence in the adm nistrative record.
It is therefore not arbitrary or capricious, and Unumis entitled
to judgnment on the administrative record. For the foregoing
reasons, Unumis notion for judgnent on the adm nistrative record
(docunent no. 19) is GRANTED. Unumis notion to strike Neeb’'s
menor andum from the record i s DENI ED as noot .

It is so ordered this 11'" day of April, 2005 at Hartford,

Connecti cut.

Alfred V. Covello
United States District Judge
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