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VEMORANDUM OF DECI SI ON

The petitioner, Robert Whitford (“Whitford”), a
Connecti cut-sentenced inmate currently confined at the
Greensville Correctional Center in Jarratt, Virginia, brings
this action for a wit of habeas corpus pursuant to 28 U S.C.
8§ 2254. He challenges his conviction on a charge of assault
in the first degree. For the reasons set forth bel ow, the
petition will be denied.

| . Pr ocedur al Backagr ound

After a jury trial in the Connecticut Superior Court for
the Judicial District of New Britain, Witford was convicted
of one count of assault in the first degree. In June 2000, he
was sentenced to a total effective termof inprisonment of ten
years.

Whitford raised six issues on direct appeal: (1) the



trial court inproperly failed to define the term“initia
aggressor” when it charged the jury on self-defense, (2) the
trial court inproperly instructed the jury on Whitford s duty
to retreat, (3) the trial court inmproperly instructed the jury
on provocation as an exception to self-defense, (4) the trial
court inproperly instructed the jury on the degree of force
used by Wiitford against the victim (5) the trial court

i nproperly excluded evidence of prior incidents during which
the victimhad acted violently when intoxicated and (6) the
trial court inproperly instructed the jury to consider the
conparative credibility of Whitford s and the victinis
descriptions of the events leading to the assault charge.

VWhitford' s conviction was affirnmed on direct appeal. See

State v. Wiitford, 260 Conn. 610, 799 A 2d 1034 (2002).

In 2003, Whitford filed this petition for wit of habeas
corpus challenging his state conviction on three grounds: (1)
the trial court violated his constitutional rights when it
charged the jury on his claimof self-defense in that it

failed to define the term*“initial aggressor,” instructed the
jury on the duty to retreat as an exception to the self-
def ense doctrine when that exception was not supported by the

evi dence and instructed the jury on the subjective/objective

test only with regard to the use of deadly force; (2) the



trial court violated his constitutional rights when it

excl uded evi dence that the victim when intoxicated, had
attempted to strangle other persons; and (3) the trial court
violated his constitutional rights when it diluted the state’s
burden of proof by telling the jury to weigh Wiitford's
account of the events against the victims account. The state
court actions underlying each ground were raised in Whitford's
di rect appeal.

1. Factual Backaground

The Connecticut Suprenme Court determ ned that the jury
reasonably could have found the foll owi ng facts:

The victim Anthony Pernal, shared an
apartnment in Bristol with Bonnie Courchaine
and Anna Hol conb. Approxi mately one week
prior to the incident, the defendant,
Robert F. Whitford, drove to Connecti cut
from Georgia and began to stay at the
apartment at Courchaine’s invitation. His
nmotivation for com ng was twofold: first,
to rekindle a romantic relationship with
Cour chai ne; and second, to ensure that the
victim who did not get along with his
roommat es, vacated the apartnent.

The victimand the defendant had had
little contact over the course of the week
| eading up to their encounter. The victim
had begun noving his bel ongi ngs out of the
apartnment and planned to vacate the
prem ses permanently on Sunday, March 14,
1999.

On Friday, March 12, 1999, Courchai ne
|l eft for Georgia, where she previously had
resided with the defendant, in order to
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retrieve sone itens fromstorage. That
evening, the victimand Hol conb drank | ate
into the night. The victimthen spent the
maj ority of the follow ng day frequenting
several bars with his cousin. Upon
returning to the apartnent, the victim
began arguing with Hol conb, who al so had
been drinking. Holconb called the police
to have himarrested. Although the police
responded to the call, they failed to take
the victiminto custody, and instead
attempted to defuse the situation by asking
Hol conb tenporarily to | eave the apartnent.

After Holconb had returned and the
police had left, Holconb remarked to the
def endant, “See how not hi ng happens to hinf
He’s noving out. W need to do sonething

to him” The defendant, who al so had been
dri nking, responded by telling the victim
“You' re getting out of here now.” The

victim choosing to ignore the defendant,
turned and wal ked into his bedroom The
def endant foll owed and pushed the victim
into his dresser. The victimfelt
sonething hit his side a few tines,
acconpani ed by sharp pains. The def endant
then retreated to the living roomand the
victimwas |left alone in the bedroom bl ood
from his side seeping onto the carpet near
the dresser. Soon thereafter, the victim
wal ked into the living room where the

def endant told him “I just got you good
and | got you twice.” The victimthen
dropped to his knees fromthe intensity of
hi s pai n.

Hol conb had been unconscious during the
altercation but awoke just in tinme to see
the victimfall. She grabbed a towel and
held it against his side in an effort to
stop the bl eeding. She then suggested that
he I'ie down and get sonme sleep, to which
the victimresponded, “lI think this guy
really stabbed me.” Hol conmb insisted that
she had “seen everything,” and told the
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victim

“You just got nicked when you got

pushed agai nst the dresser.”

Al t hough the victimattenpted to call

for help,

Hol conb ri pped the tel ephone away

fromhimand refused to et himuse it.
The victimrested briefly on the living
room couch and then returned to his

bedr oom

Once there, he lifted his shirt

to find that he had been stabbed tw ce,
once on the armand once in the side. He
then decided to flee the apartnent in an
effort to seek help. He grabbed his

| acket,

headed out the front door and into

the street, trying to |locate one of the

pat r ol
ar ea.

cars that typically frequented the
After seeing none, he wal ked down

the street, trying the door of a Subway
restaurant, which was | ocked. He continued
for another block until he happened upon

t he Downt own Café. Once inside, he

expl ained to the bartender that he had been
st abbed and that he needed to use the

tel ephone to call an anbul ance.

The victimeventually was taken to

Bri st ol

Hospital. Upon adm ssion, he was

i nebri ated, abusive and belligerent. The
victimrenmai ned hospitalized for one week,
having suffered a superficial stab wound on
his left armand a nore serious wound j ust
bel ow his rib cage that had penetrated

t hrough the bottom part of his |lung and

di aphragm nicked his intercostal artery,
and punctured his spleen. The victinis
injuries could have been fatal had they not
been tinely identified and treated.

Al t hough adm tting that he had stabbed
the victim?! the defendant clainmed at trial

“The defendant testified that he recall ed stabbing the

victimonly once,

despite the fact that the victims injuries

consisted of two knife-inflicted wounds.” State v. Whitford,
260 Conn. 610, 614 n.3 799 A.2d 1034, 1037 n.3 (2002).
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t hat he had done so in self-defense. He
submtted the follow ng version of events
to the jury in support of his claim After
the police had | eft the apartnment on

Sat urday evening, he and the victimwere
alone in the living roomdrinking and

wat chi ng tel evision; Holconb was in her
bedroom The defendant began to di scuss
the problens that the roonmates had been
havi ng and asked the victimwhy he
continued to live at the apartnment when he
knew t hat Hol comb and Courchai ne wanted him
to nove out. Suddenly, the victimjunped
on top of the defendant, who was seated on
t he couch, and began choki ng him

scream ng, “Nobody tells me what to do in
my fucking apartnment!” The def endant
attenmpted to pull the victims hands away
from his neck, but the victim nmaintained
his grip. 1In a further effort to free

hi msel f, the defendant grabbed a

pocket knife off a nearby cabi net and

st abbed the victim The victimthen
retreated nmonentarily to his bedroom He
returned to the living room whereupon

Hol conb awoke and entered the roomin tine
to see the victimfall to the carpet. The
victimnmoved to the couch and lifted up his
shirt; Holconb saw that he was bl eedi ng and
got hima towel to hold against his wound.
Shortly thereafter, the victimgrabbed his
j acket from his bedroom and | eft the
apartrment. Neither the defendant nor

Hol conb recal l ed preventing the victimfrom
using the tel ephone.

Whitford, 260 Conn. at 612-15, 799 A 2d at 1036- 38.

[11. St andard of Revi ew

The federal court may entertain a habeas corpus petition
filed by a person in state custody pursuant to the judgnment of

a State court only on the ground that the petitioner is in



custody in violation of the Constitution or federal |aws or
treaties. See 28 U S.C. § 2254(a). A claimthat a state
conviction was obtained in violation of state law i s not

cogni zable in the federal court. See Estelle v. MGiire, 502

U S. 62, 68 (1991); Dunnigan v. Keane, 137 F.3d 117, 125 (2d

Cir. 1998).
Col l ateral review of a conviction is not merely a “rerun

of the direct appeal.” Lee v. MCaughtry, 933 F.2d 536, 538

(7th Cir.), cert. denied, 502 U.S. 895 (1991). Thus, a claim

that would require reversal of a conviction on direct appeal
may be insufficient to support a collateral attack on a state

court judgnment in the federal court. See Brecht v.

Abr ahamson, 507 U.S. 619, 634 (1993) (citations onmtted).

The Antiterrorismand Effective Death Penalty Act of 1996
(“AEDPA”), Pub. L. No. 104-132, 110 Stat. 1214 (1996),
significantly anmended 28 U.S.C. 88 2244, 2253, 2254, and 2255.
The amendnents apply new restraints on the ability of a
federal court to grant habeas corpus relief to a state
prisoner with respect to clains adjudicated on the nerits in

state court. See Wllianms v. Taylor, 529 U S. 362, 412 (2000)

(taken fromthe portion of the opinion delivered by Justice
O Connor). The federal court cannot grant a petition for a

writ of habeas corpus filed by a person in state custody with



regard to any claimthat was rejected on the nerits by the
state court unless the adjudication of the claimin state
court either:
(1) resulted in a decision that was contrary to,
or involved an unreasonabl e application of, clearly
est abl i shed Federal |aw, as determ ned by the
Suprenme Court of the United States; or
(2) resulted in a decision that was based on an
unreasonabl e determ nation of the facts in |light of
the evidence presented in the State court
proceedi ng.
28 U.S.C. 8 2254(d). The federal |aw defined by the Suprene
Court “may be either a generalized standard enunciated in the
Court’s case law or a bright-line rule designed to effectuate

such a standard in a particular context.” Kennaugh v. Mller,

289 F.3d 36, 42 (2d Cir. 2002).

A state court decision would be contrary to clearly
established federal law if the state court applied a rule that
was different fromthe governing |aw as stated in Suprene
Court cases, or if it reached a different result that the
Suprene Court had when considering cases with materially

i ndi stingui shable facts. See Bell v. Cone, 535 U S. 685, 694

(2002). A state court decision would be an unreasonabl e
application of clearly established federal law if the state
court correctly identified the governing |egal principle as
set forth in Suprene Court decisions but unreasonably applies
those principles to the facts of the case before it. See id.
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VWhen consi dering the unreasonabl e application clause, the
focus of the inquiry is whether the state court’s application
of clearly established federal |aw was objectively
unreasonable. See id. The Court has enphasized that “an
unreasonabl e application is different froman incorrect one.”
Id. (citing Wllianms, 529 U S. at 411 (holding that a federal
court may not issue a wit of habeas corpus under the
unreasonabl e application clause nerely because the federal
court would have reached a different result if it had
considered the facts de novo). |In both scenarios, federal |aw
is considered to be clearly established if it may be found in
hol di ngs, not dicta, of the Suprenme Court as of the date of

the rel evant state court deci sion. See Wllians, 519 U. S. at

412.

VWhen reviewi ng a habeas petition, the federal court
presunes that the factual determ nations of the state court
are correct. The petitioner has the burden of rebutting that

presunption by clear and convincing evidence. 28 U S.C. 8

2254(e)(1). See Boyette v, Lefevre, 246 F.3d 76, 88-89 (2d
Cir. 2001) (noting that deference or presunption of
correctness is afforded state court findings where state court
has adjudi cated constitutional clainms on the nerits).

| V. Discussion




The respondent argues that the federal court should deny
the petition because Whitford has not denonstrated that any of
the state court decisions were contrary to or an unreasonabl e
application of clearly established federal |aw.

A. Jury I nstructions on Sel f-Defense

Whitford first challenges the trial court’s jury
instructions regarding self-defense as violating his
constitutional rights to present a defense, to due process and
to a fair trial. Specifically, he contends that the trial
court failed to define the term®“initial aggressor,”
instructed the jury on the duty to retreat as an exception to
the sel f-defense doctrine when that exception was not
supported by the evidence and instructed the jury on the
subj ective/ objective test only with regard to the use of
deadly force.

The burden of proof on a state prisoner regarding a claim
of improper jury instruction is greater that the show ng
required to prove plain error on direct appeal. He nust show
that the objectionable instruction “by itself so infected the
entire trial that the resulting conviction violates due
process.” He cannot nerely show that the instruction is

erroneous or “even universally condemed.” Henderson v.

Ki bbe, 431 U.S. 145, 154 (1977) (internal quotation marks and
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citations omtted). Further, jury instructions in state court
normally are a matter of state law. Thus, unless petitioner
can establish that the purported error deprived himof a
federal constitutional right, the federal court wll not
review the claimin a petition for wit of habeas corpus. See

United States ex rel. Stanbridge v. Zelker, 514 F.2d 45, 50

(2d Cir.), cert. denied, 423 U S. 872 (1975).

The Connecticut Supreme Court noted that Whitford did not
submt a request to charge regarding the terminiti al
aggressor and did not object to the instruction as it was
given at trial. Because Wiitford did not preserve his
objection at trial, the Connecticut Suprenme Court applied the
test set forth in State v.

&ol ding,? 213 Conn. 233, 567 A.2d 823 (1989), to determ ne

whet her the claimwas revi ewabl e on appeal .

’2ln &olding, the Connecticut Suprenme Court held that “a
def endant can prevail on a claimof constitutional error not
preserved at trial only if all of the followi ng conditions are
met: (1) the record is adequate to review the alleged clai m of
error; (2) the claimis of constitutional magnitude alleging
the violation of a fundanmental right; (3) the all eged
constitutional violation clearly exists and clearly deprived
t he defendant of a fair trial; and (4) if subjected to
harm ess error analysis, the state has failed to denonstrate
harm essness of the alleged constitutional violation beyond a
reasonabl e doubt.” 1d. at 239-40. The Connecticut Suprenme
Court will reviewa claimif the first two conditions are
satisfied. See State v. George B., 258 Conn. 779, 784, 785
A.2d 573 (2001).
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Upon review, the Connecticut Supreme Court noted that
neither party enphasized the initial aggressor doctrine at any
time during the presentation of evidence, opening argunment or
cl osing argunment. No one suggested that Whitford shoul d be
considered the initial aggressor sinply because he initiated a
conversation with the victimthat led to their physical
altercation. The testinony of Whitford and the victim
presented differing views on who initiated physical contact.
The Connecticut Suprenme Court concluded that there was no
reasonabl e possibility that the trial court’s failure to
define the terminitial aggressor nmisled the jury. Thus,
al though it determ ned that the failure to define the term was
i nproper, the Connecticut Supreme Court concluded that any
error was harnl ess.

VWitford al so contends that his right to due process was
vi ol at ed because the trial court instructed the jury on the
duty to retreat as an exception to self-defense when there was
no evidence to support that exception.

The Connecticut Supreme Court agreed that the instruction
was i nproper but, again, concluded that any error was
harm ess. The court noted that the jury’s resolution of the
case centered on the credibility afforded to the two versions

of the incident. Neither version included facts suggesting
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that retreat was an avail able option. Thus, the Connecti cut
Suprenme Court concluded that inclusion of the instruction
coul d not reasonably be said to have influenced the jury.

Finally, Whitford argues that the jury instruction was
unconstitutional because the trial court instructed the jury
on the subjective/objective test only with regard to the use
of deadly force. Although this is the only claimregarding
deadly force included in statenent of issues raised in the
petition, Whitford states in his supporting facts that the
trial court erred in instructing on provocation, msled the
jury by linking the subjective/objective test only to deadly
force, and renmoved fromthe jury its function of determ ning
t he degree of force used.

During the portion of the charge relating to self-
defense, the trial court instructed the jury, in accordance
with state law, that it nust reject Whitford s self-defense
claimif the state had proved beyond a reasonabl e doubt that
VWi tford had provoked the victims use of force. The trial
court explained further that state law required the state to
show that Whitford intended both to cause physical injury and
to provoke. On direct appeal, Witford argued that the
instruction should not have been given because the state

presented no evidence regarding his intent to provoke the
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victim The Connecticut Suprene Court agreed that the
instruction was inproper, but again concluded that any error

was har nl ess. See State v. Whitford, 260 Conn. at 628, 799

A 2d at 1045,

At trial, Whitford objected to the trial court’s
instruction regarding deadly force and i nm nent harm on the
ground that the instruction renoved fromthe jury the
resolution of the factual issue regarding the degree of force
used. The state agreed and the trial court included a
suppl emental instruction to clarify this issue. When
guestioned by the trial court, Wiitford agreed that the
suppl enmental instruction was a satisfactory statenment of the
I aw.

On direct appeal, the Connecticut Suprenme Court rejected
VWhitford' s challenge to this instruction as an attenpt to
rehash the objection at trial. The court determ ned that
VWi tford had wai ved any obj ection when he agreed to the
suppl enmental charge and, thus, had not articul ated any
reviewable claim See id. at 634, 799 A 2d at 1048.

In reviewi ng these chall enges, the Connecticut Suprene
Court considered the jury charge in its entirety and in

conjunction with the evidence presented at trial as is

requi red under Supreme Court law. See California v. Brown,
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479 U.S. 538, 541 (1987); Cupp v. Naughten, 414 U.S. 141, 146-

47 (1973). Wiitford has identified no clearly established
Suprene Court |aw that was ni sapplied or disregarded by the
Connecti cut Suprenme Court and the court can discern none.
Thus, Whitford has not established that the Connecti cut
Suprene Court’s decision regarding the jury instruction on

sel f-defense was contrary to or an unreasonabl e application of
Suprene Court |law. The petition for wit of habeas corpus
will be denied as to the first ground for relief.

B. Excl usi on _of Evi dence

VWi tford next challenges the trial court’s exclusion of
evi dence that the victim previously had exhibited viol ent
behavi or when intoxicated. He argues that the Connecti cut
evidentiary rules permtted the introduction of this evidence.

At trial, Whitford sought to introduce the testinony of
three witnesses who each would state that the victim had
violently attacked and attenmpted to strangle himor her when
he was intoxicated. The trial court excluded the evidence on
t he grounds that specific acts of violence were inadni ssible
to prove character and that there were too few incidents to
prove habit. Although the trial court permtted Whitford to
make an offer of proof outside the presence of the jury, he

offered the testinmony of only one of the three wi tnesses. See
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State v. Whitford, 260 Conn. at 635, 799 A.2d at 1048-49.

VWhitford s argument in support of this claimon direct
appeal was based on state law. His brief to the Connecti cut
Suprene Court contains only one reference to Supreme Court
precedent, a conclusory statenent, w thout argument, foll owed
by a citation. (See Resp’t’s Mem Opp’'n Ex. C at 30.) The
Connecti cut Suprene Court based its ruling on this issue on
t he Connecticut Code of Evidence. See id. at 635-642, 799
A. 2d at 1049-53. The Code is a codification of Connecti cut
common | aw. See Connecticut Code of Evidence § 1-2 and
Comrentary thereto. As noted above, clainms for violation of
state |l aw are not cognizable in a federal habeas petition.

See Dunnigan v. Keane, 137 F.3d at 125. Thus, the petition

for wit of habeas corpus will be denied on this ground.

VWi tford asks the court to hold an evidentiary hearing to
permit himto elicit testinony fromthe three witnesses. The
federal court holds an evidentiary hearing on a petition for
writ of habeas corpus only in limted circunstances. \Were
the petitioner failed to develop the factual record for his
claimin state court, the federal court will not hold an
evidentiary hearing unless the claimpresented in the federal
petition relies on a new rule of constitutional |aw mde

retroactive to cases on collateral review by the Suprene Court
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t hat woul d have been unavailable to petitioner while his case
was pending in the state courts, or is based upon a factual
predi cate that could not have been discovered earlier through
t he exercise of due diligence, or unless the facts underlying
the clai mdenonstrate that, but for constitutional error, no
reasonabl e factfinder could have found himaguilty of the
underlying charges. See 28 U.S.C. 8§ 2254(e)(2).

Whitford does not state why the court should hold an
evidentiary hearing. He appears to seek an evidentiary
hearing to provide another chance to argue the evidentiary
issues fromtrial.

VWhitford does not rely on a new rule of constitutional
| aw made retroactive to cases on collateral review. Wile
Whitford s petition may be construed to argue that his claim
is based on new factual evidence, nanmely the testinony of the
two wi tnesses who did not testify during the offer of proof at
trial, Whitford presents no evidence suggesting that this
evi dence could not have been presented to the state court had
he exercised due diligence. Thus, the first basis for holding
an evidentiary hearing is inapplicable. Wiitford does not
argue in this petition or in any subm ssion to the state
courts that, but for constitutional error, the jury could not

have found himguilty of assault. Thus, the second basis al so
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is inapplicable. Because Whitford does not neet either basis
for conducting an evidentiary hearing, his request for
evidentiary hearing will be denied.

C. Dilution of State's Burden of Proof

Finally, Whitford argues that the trial court inproperly
diluted the state’s burden of proof when it instructed the
jury that they had to choose between Whitford s and the
victim s descriptions of the incident.

The Connecticut Suprene Court noted that the
obj ecti onabl e instruction was one small portion of a charge
containing nmultiple descriptions of and references to the
presunption of innocence and the state’s burden of proof
beyond a reasonabl e doubt. The court concluded that, when
viewed in the context of the entire charge, the one reference
to the jury determining the credibility of Whitford and the
victimwould not dilute the state’s burden of proof. See
Whitford, 260 Conn. at 645-46, 799 A . 2d at 1054.

Again, Whitford has identified no Supreme Court precedent
t hat was not followed by the Connecticut Suprenme Court. In

accordance with the requirenents set forth in In re Wnship,

397 U. S. 358, 361 (1970), the Connecticut Suprene Court
eval uated the objectionable instruction in the context of the

entire charge and determ ned that the instructions did not
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viol ate any constitutionally protected right. Because

Whi tford has not denonstrated that the decision of the
Connecticut Suprene Court is contrary to or an unreasonabl e
application of Supreme Court precedent, the petition for wit
of habeas corpus will be denied on this ground as well.

V. Concl usi on

The amended petition for a wit of habeas corpus [doc.
#6] is DENI ED. Because Whitford has not made a showi ng of the
deni al of a constitutional right, a certificate of
appeal ability will not issue. The Clerk is directed to enter
judgnment in favor of the respondent and close this case.

SO ORDERED t his 27th day of April, 2004, at Bridgeport,

Connecti cut .

/sl
Warren W Egi nton
Senior United States District
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