UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

CONCERNED Cl TI ZENS OF BELLE
HAVEN, ET AL

PLAI NTI FFS,
v. . CIV. NO. 3:99CV1467 (AHN)
THE BELLE HAVEN CLUB, ET AL.

DEFENDANTS

RULI NG ON DI SCOVERY MOTI ONS

| nt r oducti on

This ruling addresses two rel ated di scovery disputes
pendi ng before the court. Defendant Belle Haven Club (“the
Cl ub”) noves for a protective order to limt the scope of the
Club’s Rule 30(b)(6) witness [doc. #163].' Plaintiffs nove to
conpel, to determ ne the sufficiency of responses, and for
perm ssion to file nore than twenty-five (25) interrogatories
[doc. # 185]. The court conducted a tel ephone conference on
February 24, 2004, to discuss the issues presented by the
Club’s notion. The court heard oral argunment on plaintiff’'s

motion on March 9, 2004. For the reasons di scussed herein,

'Rul e 30(b)(6) provides that a party nmay nane as a
deponent “a public or private corporation or a partnership or
associ ati on or governnental agency....” Fed. R Civ. P
30(b)(6). The organi zation shall designate one or nore
officers, directors, or managi ng agents or other persons who
consent to testify on its behalf. 1d.



def endant’ s notion [doc. # 163] is GRANTED I N PART and DENI ED
I N PART, and plaintiff’s notion [doc. # 185] GRANTED I N PART

and DENI ED | N PART.

Def endant Bell e Haven Club’'s Motion for Protective Order [doc.

# 163]

Plaintiffs issued a notice of deposition to the Club on

Decenmber 23, 2003, and issued an anended notice on January 23,
2004. [Defs.’” Mem at 2" un-nunmbered page.] At the tel ephone
conference, the parties indicated that they had resolved itens
1 and 2. The parties also agreed to revisit any issues that
may arise concerning item5, the Lanbert deposition, at a

| ater date. This ruling will address the remaining issues
concerning items 3,4, and 6.

Item 3 requests that the Club produce a witness with
know edge about “the identity of all persons proposed for
Summrer, Season, and Active nmenbership in the Club from 1970 to
present.” [Defs.” Mem at Ex. B.] Item 4 requests information
about the “consideration, treatnent, and disposition by the
Cl ub of each proposed nenbership.” [Ld.] The Cl ub objects on
the grounds that the information is unduly burdensone,
duplicative, and cunul ative of previous discovery. The Club

argues that it has already produced for deposition nunerous



present and former nenbers of the Club, nenmbers of the Club’'s
Board of Directors, and nenbers of the Adm ssions Conm ttee,
and that nmuch of the information is contained in the records
produced or is within the know edge of these deponents. [ld.
at 4'" un-nunbered page.] The Club asserts that it has already
responded to the request by witing to the Adm ssions
Committee nmenbers, and by voluntarily collecting the materials
in their possession and producing themto plaintiffs. The

Cl ub asserts that any adm ssions information fromthe period
before 1996, three years prior to the initiation of the

| awsui t, has doubtful relevance to plaintiffs’ case. At the
t el ephone conference, the Club agreed to provide adm ssions
information dating back to 1996.

Plaintiffs respond that a 30(b)(6) deposition is
necessary because the information al ready produced by the Club
is inconplete.? [Pls.” Mem at 4.] Secondly, plaintiffs
assert that the Club’s deposition is necessary in order to
verify information contained in a database that plaintiffs
have conpil ed of everyone who noved into Belle Haven from 1974
to 1998. [Pls.” Mem at Ex. 2.] Plaintiffs served a copy of

t he dat abase, acconpanied by a set of interrogatories and

2For exanple, plaintiffs allege that the Goi chmans were
twi ce proposed for nenbership and not accepted, but there have
been no docunents produced showi ng when or why this occurred.
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requests to admt the information in the database. Defendants
have fil ed objections to the requests to admt and
interrogatories, which are the subject of plaintiffs’ notion
to conmpel, discussed in further detail below. Plaintiffs’
position is that the nost efficient method of confirmng
whet her the data set is accurate is through the requests to
admt, interrogatories, and through the Club’s deposition,
t hereby avoiding the need for many m cro-depositions of Belle
Haven residents. Plaintiffs argue that the historica
information is relevant to whether there has been a |ong
standing pattern and practice of discrimnation by the Club.
In a prior ruling, filed on April 2, 2003 [doc. # 133],
the court found that docunents relating to the Belle Haven
Cl ub’ s adm ssions going back to 1980 were relevant to
plaintiffs’ clainms and ordered |limted production of
responsi ve docunments. The court re-iterates that information
pertaining to the Club’s historic adm ssions practices is
relevant to plaintiffs’ allegation that the Club engaged in a
pattern and practice of discrimnation. 1In its ruling, the
court invited the parties to revisit the relevance issue if
necessary after the initial production request was net.
Plaintiffs’ current request includes information dating back

to 1970, which extends beyond the scope of the court’s order.



The parties disagree about the existence of an infornal
agreenent to push the cut-off date to one earlier than 1980.

The court has reviewed the database which the plaintiffs
seek to have corroborated by the Club’s deponent, which
contains information about Bell e Haven residents dating back
to 1974. In light of the relevance of the information from
this period, and the inconpl eteness of information already
provi ded, the court denies in part the Club’s notion for a
protective order. The court orders the Club’s deponent to
appear with know edge about adm ssions practice from 1974 to
the present as requested in itens 3 and 4.

There is sonme di spute over what obligation a 30(b)(6)
deponent has in preparing for a deposition. A deponent under
Rul e 30(b)(6) has “an affirmative obligation to educate
hinmself as to the matters regarding the corporation.”

Cal zaturficio S.C.A R P.A v. Fabiano Shoe Conpany. INC, 201

F.R.D. 33,36 (D. Mass. 2001). This includes all matters that
are known or reasonably available to the corporation. |d.
Even if the docunents are volum nous and the review of the
docurments woul d be burdensone, the deponents are stil
required to review themin order to prepare thenselves to be
deposed. 1d. at 37.

In this case, informati on about the Club’s adnm ssions



deci sions, and the basis upon which certain applications were
accepted or denied, is relevant and discoverable. Although

t he docunentati on may be vol um nous, and different people
affiliated with the Club my hold the information, this does
not absolve the Club fromits responsibility to produce a

wi t ness who can provide information within the Club’s

know edge or reasonably available to it.

The court limts the inquiry required of the Club in
preparing for the deposition to a review of docunments already
produced in response to the court’s prior order. However, the
Club, if necessary, must inquire of past Adm ssions Committee
menbers and Directors for the relevant information. |If, after
conducting this inquiry, the Club’s deponent is still without
responsive information, the Club’s deponent should state this
on the record along with the steps taken to obtain the
i nformation.

Item 6 requests the Club’s deponent to appear with
know edge about which of the Club’s present and past nenbers
and applicants for nenbership were or are Jewi sh or African-
American. The Club objects on the grounds that this
information is not reasonably available to the Club because it
does not keep track of the religious affiliation of its

menbers or applicants. The Club objects to placing the burden



on the defendant to independently inquire into an area of such
sensitivity as an individual’ s religion.

The court rules that plaintiffs may ask the Club’s
deponent about the Club’s knowl edge of the race and religion
of the Club’s present and past nenmbers and applicants. The
plaintiffs may inquire about the source of the Club’s
know edge, and may ask if the deponent has any basis to
believe that information conpiled by plaintiffs about the race
or religion of the nenmbers or applicants is not accurate. The
court, however, grants defendants’ notion to the extent that
it seeks relief froma requirement to i ndependently
investigate the race or religion of present or past nenbers or
applicants. |In short, the Club, if asked, must respond to
guestions about the race and religion of nenmbers and
applicants, but if the Club does not know this information,
the Club’s deponent nay state this, and | eave the plaintiffs
to their proof. The court rem nds the parties that, if an
adm ssion that a nmenber or applicant is Jewi sh or African-
American is based upon the personal know edge of a Club
menber, this does not necessarily equate to an adm ssion that

the Club knew, or acted on, this informtion.

Plaintiffs’ Mtion to Conpel [doc. # 185]




Plaintiffs nove to conpel responses to their First Set of
Interrogatories and Requests to Admt. At the heart of the
di spute is the database conmpiled by plaintiffs (attached to
the requests as Exhibit A) containing eight (8) categories of
information: the address of the property; the purchasers of
the property; the purchase date as shown in G eenw ch | and
records; the year the purchasers becanme nenbers of the Belle
Haven Cl ub; whether the |and owner or spouse is (or was)
Jewi sh or African-Anmerican; whether the | and owner’s Club
menber shi p was del ayed for a year or nore or denied; and the
year the owner took occupancy of the house (in cases where
there was sonme delay, reportedly due to renovations). Requests
1 and 2 ask for corroboration of the information contained in
t he dat abase, and are the subject of this ruling. The
def endants al so rai sed objections to Requests 3 through 7 and
Interrogatories 1 through 9 which were not addressed at oral
argument. |If specific objections to these itens remain after
the terms of this ruling have been conplied with, the parties
may then raise themwith the court.

Rul e 36 provides that a party may serve a witten request
for the adm ssion, for the purposes of the pending action
only, of “the truth of any matters within the scope of Rule

26(b) (1) set forth in the request that relate to statenents or



opi nions of fact or of the application of lawto fact...
Fed. R Civ. P. 36(a). The purpose of requests for adm ssion
under Rule 36 is to “reduce the costs of litigation by
elimnating the necessity of proving facts that are not in
substantial dispute, to narrow the scope of disputed issues,
and to facilitate the presentation of cases to the trier of

fact.” T. Rowe Price Small-Cap Fund v. Oppenheiner & Co., 174

F.RD. 38, 43 (S.D.N. Y., 1997). Requests for adm ssion are
intended to save litigants tine and noney, which woul d

ot herwi se have to be spent unnecessarily to prove certain
facts at trial, or to establish certain facts through conpl ex
and costly discovery procedures, such as interrogatories,
depositions, or document requests. |d. Rule 36 requires the
respondi ng party “to make a reasonable inquiry, a reasonable
effort, to secure information that is readily available from
persons and docunments within the responding party’'s relative

control.” Henry v. Champlain Enters., 212 F.R D. 73, 78

(N.D.N. Y., 2003); I. Rowe Price, 174 F.R. D. at 43; Mbore's

Federal Practice, P. 36.11[5][d]. Such reasonable inquiry
i ncludes an investigation and inquiry of enployees, agents,
and others “who conceivably, but in realistic ternms, my have

information which may lead to or furnish the necessary and

appropriate response.” Henry v. Chanplain Enters., 212 F.R D.



at 78. The inquiry may require venturing beyond the parties
to the litigation and include, under certain limted
ci rcumst ances, non-parties, but not strangers. |d. The
operative words are “reasonable” and “due diligence.” |d.

As a threshold matter, defendants contest the rel evance
of the information dating back approximately thirty (30)
years, and claimthat a request for thirty (30) years is
burdensome on its face. The court has already addressed the
rel evance of docunents fromthe period 1974 to the present
above. The court disagrees that, for the purposes of a
pattern and practice discrimnation claim a thirty (30) year

period is burdensone on its face. See Lunpkin v. Meskill, 64

F.R D. 673 (D.Conn. 1974).

Def endants contend that none of the information sought by
plaintiffs in the request for adm ssion are undi sputed factual
i ssues. [Defs.” Mem At 2" un-nunbered page.] However, the
informati on contained in the database includes such factual
information as property address, owners, purchase dates, dates
of Club nenmbership, and religious affiliation. To the extent
that some of these categories require clarification, the court
has addressed this below. To the extent that any of the
information is genuinely in dispute, the court agrees that the

i ssue nust be addressed at trial. Thi s does not absol ve

10



def endants from Rule 33's requirenment to take reasonabl e
efforts to admt facts that are not in dispute.

Def endants object to the request to the extent that the
records seek information nuch of which is “equally avail abl e”
to plaintiffs or derived from public records, asserting that
they have no responsibility to do plaintiff’s “homework.”

This objection m sses the point of requests for adm ssion,
which is to narrow the scope of contested issues at trial.

Def endants al so contend that the chart is nore appropriately
introduced at trial. 1In the court’s view, waiting until trial
to verify the information would likely result in the
expenditure of needless tinme and expense that the requests are

i ntended to elinm nate. See Lumpkin v. Meskill, 64 F.R. D. 673.

At oral argunment, the Belle Haven Land Conpany (“Land
Conmpany”) defendants al so raised several objections to the
requests. Although the Land Conpany def endants agree that
plaintiffs could have sought to corroborate the sane
information in the formof interrogatories, they maintain that
plaintiffs should neverthel ess be prevented from doing so with
requests for adm ssion. The court does not agree. The Land
Conpany defendants al so argue that such a chart is nore

appropriately viewed by an expert. |If the parties wish to

11



submt the chart to experts for opinion prior to trial, they
may do so, but this is not a basis upon which to deny a proper
Rul e 33 request. Accordingly, the court grants plaintiffs’

nmotion to conpel subject to the nodifications di scussed bel ow.

Colums A and B list the street nunmber and street name of
each property. Colum C |lists the purchasers of the property.
Def endants did not raise specific objections to these
categories, and the court grants the notion to conpel with
respect to these itens.

Colum D lists the purchase date of the property.

Def endants assert that verifying the date of purchase of the
resi dences is burdensone because the assessor’s cards provided
by plaintiffs’ counsel are “notoriously inaccurate,” and since
the Club does not mmintain records of the date of purchase,
the confirmation of such information would require a title
search.® The court finds that this information is reasonably
avai l able to the Club, and disagrees that the effort it would
take to refer to public records to confirmor deny the date of

purchase of each resident listed on the chart is unreasonably

3 Defendants object on the grounds that confirm ng
ownership also requires an initial legal interpretation of the
term “resident.” Based upon its famliarity with the facts of
this case, the court does not see how this is a genuinely
contested issue.

12



burdensome. If an itemin this category is genuinely
di sputed, this is an issue for trial.

Colum E lists the year that the owners becanme Cl ub
menbers. Plaintiffs report that the information provided in
this colum was derived fromthe Club’s own directory.

Def endants object because the date in the directory may

refl ect when one nenber of a famly was adm tted, and not
necessarily when, in the case of a husband and wi fe, they were
both admtted. Plaintiffs respond that, for their purposes,
the distinction is not material. Def endants nust respond to
the items in Colum E. However, plaintiffs shall clarify that
Colum E reflects that the date shown is when the first nenber
of the famly was admtted. As above, if menbership date
remains a disputed issue after reasonable efforts to confirm
or deny, this may be addressed at trial.

Category F lists whether individuals are “mnority

(Jewi sh or African-Anmerican).” Defendants object on the
grounds that this is a contested category because the standard
for determ ning whether an individual is Jew sh has changed

since the commencenent of the |lawsuit.* Defendants al so

“The parties do not agree, but defendants contend that
plaintiffs’ earlier standard was based upon whether both
parents of a person were Jew sh, and whether the person had
made an overt declaration that he or she is Jew sh.

13



obj ect on the grounds that the information is not reasonably
avai l able to the Club because it does not keep track of racial
or religious identity as a part of its adm ssions process.
Def endants argue that plaintiffs are seeking to inproperly
shift the burden of conducting a sensitive inquiry into the
religion of Belle Haven residents. Defendants claimthat the
standard for deternm ning Jewi sh identity will be determ ned at
trial, and that they cannot take a position with regard to the
standard until discovery is conplete.

Plaintiffs’ position is that, going forward, the standard
to determne racial or religious identity in the case is one
of “self-identification” (i.e., does the individual identify

hi msel f or herself as Jewi sh?) See Guardi ans Asso. of New York

City Police Dept., Inc. v. Civil Service Com, 630 F.2d 79 (2d

Cir., 1980). Plaintiffs acknowl edge that, in some cases, there
may be ambiguity but that, for the purposes of this case, this
has not been a chief concern. Essentially, plaintiffs’
position is that what is inportant in this case is how people
who are known to be Jewi sh were treated concerning potentia
menbership in the Club. |f soneone’ s Jew sh identity were not
known, then it is likely to be irrelevant. The court agrees

t hat possi bl e anbiguity about nmenbership in this category is

not a significant concern, and is not grounds upon which to

14



deny ot herwi se pernissible discovery.> As plaintiff has

poi nted out, the issue of whether a person is Jewish is

rel evant and ascertai nable, and could be the subject of either
numer ous depositions, or individual interrogatories. The

def endants nmust respond to Category F, but they may note if
there is any anbiguity in identity that they believe is
material. The issue can then be addressed at trial.

The issue remains as to what information is reasonably
avai l able to the Club concerning the Jewi sh or African-
American identity of nenmbers and applicants. The court finds
it reasonable to require the Club to inquire of its present
menbers and the present and past nenbers of the Adm ssions
Comm ttee and Board of Directors about their know edge of the
racial and religious identity of present and past nenbers and
applicants. The court | eaves the means of conducting this
inquiry for the Club to determine. |If the Club is unable to
admt or deny after a reasonable inquiry is conducted, the
Club may state this, describing the efforts undertaken to
verify the informtion.

Def endants al so object to Colum G, which defines an

The court believes that, in fact, the greater danger in
using conflicting definitions concerning racial or religious
identity would be if plaintiffs provided the answers to expert
w tnesses, and the expert wtnesses’ definition differed from
the court’s definition.

15



application that took nore than one year to be “del ayed.”
Def endants assert that nenberships can routinely take from one
to four years to process and that the question is therefore
argunentative. The court agrees. However, the court has
ordered defendants to respond to categories D and E.
Therefore, the nunber of years that el apsed between purchase
date and acceptance into the club can be deduced by
subtracting category D fromcategory E. Plaintiffs may re-
subm t, and defendants nust answer, Category G re-worded to
omt any inplied reference to a “delay” in nmenbership. Wth
this nmodification, an adm ssion about the time el apsed between
purchase date and acceptance into the Club does not amount to
an adm ssion that nenbership was “del ayed.”

Col um H requests the year the owner took occupancy of
t he house, and is apparently intended to deal with cases in
whi ch there was sone delay in occupancy after purchase,
commonly due to renovations. The parties did not discuss
specific objections to this category. Defendants nust respond
to this colum after conducting a reasonable inquiry based
upon paraneters outlined above.

Finally, defendants argue that the requests violate Rule
33's limtation of parties to twenty-five (25)

interrogatories. Defendants’ position is that the fourteen

16



(14) interrogatories, including subparts, should be construed
as separate interrogatories for each itemin the table.
Plaintiffs respond that the Advisory Conmttee notes to the
1993 Anendnent to the Rule distinguish between joining
requests about “discrete separate subjects” into a single
interrogatory, which is inproper, fromthe perm ssible
practice of using a single interrogatory to ask for
i nformation about all “comruni cations of a particular type
[ whi ch] should be treated as a single interrogatory even
t hough it requests that the tine, place, persons present, and
contents be stated separately for each conmmunication.” The
court agrees with this interpretation of the Rule, and finds
that plaintiffs are not required to seek leave to file
additional interrogatories to cover the requested discovery.
The parties shall confer immediately to schedul e the

Club’s deposition. The tinmeline for conpleting discovery in

this case will be discussed at a conference to be schedul ed by
the court.
V. Concl usi on

For the reasons stated above, defendant’s notion for

protective order is [doc. # 163] is GRANTED IN PART and DENI ED

I N PART, and plaintiff’s notion to conpel [doc. # 185] is

17



GRANTED I N PART and DENI ED I N PART.

This is not a recomended ruling. This is a discovery
ruling and order which is reviewable pursuant to the "clearly
erroneous" statutory standard of review. 28 U. S.C. 8 636
(b)(1)(A); Fed. R Civ. P. 6(a), 6(e) and 72(a); and Rule 2 of
the Local Rules for United States Magi strate Judges. As such,
it is an order of the Court unless reversed or nodified by the

district judge upon notion tinely nade.

SO ORDERED at Bridgeport this 28'" day of April 2004.

/ s/
HOLLY B. FI TZSI MVMONS
UNI TED STATES MAG STRATE

JUDGE
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