UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

DOROTHY COLEMAN,
Pl aintiff,

V. . CASE NO. 3:03cv01275 (RNC)

TOAN OF OLD SAYBROOK, et al.,

Def endant s.

RULI NG AND ORDER

Dorot hy Col eman brings this action against the Town of Od
Saybrook ("the Town") and ot her defendants,! alleging violations of
the United States and Connecticut Constitutions, the Anmericans with
Di sabilities Act (ADA), 42 U.S.C. § 12101 et seq., the Rehabilitation
Act, 29 U.S.C. 8 701 et seq., and Connecticut statutes and conmon
law. Two sets of defendants have noved to dism ss sonme of the
claims. For the reasons stated bel ow, each of the notions is granted
in part and denied in part.

. FEacts

The follow ng facts, taken fromplaintiff's conplaint, are

assunmed to be true for purposes of these notions. Plaintiff suffers

from bi pol ar disorder. She worked at O d Saybrook M ddle School as a

1 The ot her defendants are: the O d Saybrook Board of
Education, M chael Spera, Ednund Mosca, Charles Euskolitz, Brian
Peterson, M chael Rafferty, Salvatore Pascarella, Suzanne Cutl er
CGeorge Brainerd, and the Vall ey-Shore YMCA, Inc.



food service worker from February 2001 to February 2002. She al so
wor ked for the Valley-Shore YMCA, Inc. ("the YMCA") in a childcare
program from Sept enber 2001 to March 2002. Joseph Pegnataro, a
manager at the m ddl e school cafeteria, often referred to her as
"Sybil," a reference to a novel about a woman with a psychiatric
illness, and ignored her conplaints about this harassnment. \Wen
Pegnat aro resigned in February 2002, plaintiff expressed an interest
in his position, but the Board filled the position with an enpl oyee
who had been hired only three weeks earlier and did not have a
psychiatric disability. This caused plaintiff such enotional
di stress that she resigned her food service job on February 12.
Afterwards, Charles Euskolitz, the food service manager for Od
Saybrook M ddl e School, denied plaintiff's request to return to her
j ob.

On February 27, plaintiff entered the food service area at the
m ddl e school to return ice packs she had borrowed and left themin a
refrigerator. While doing so, she encountered Brian Peterson, a
school custodian. Peterson and Mchael Rafferty, the principal of
the m ddl e school, subsequently told the O d Saybrook police that
plaintiff had stolen an ice cream bar fromthe school cafeteria,
which plaintiff denies. On March 1, Suzanne Cutler, the director of
the YMCA chil dcare program told plaintiff that she was barred from

school property and her childcare job because she was suspected of



theft. On March 2, plaintiff received a letter from Sal vat ore
Pascarella, O d Saybrook's superintendent of schools, stating that
she was barred fromthe m ddl e school grounds. On March 4, plaintiff
received a tel ephone call from M chael Spera, an O d Saybrook police
officer. He told her that she could visit Od Saybrook Hi gh School,
whi ch her child attended, only on parental business, and that she
could no longer work in any YMCA programin the O d Saybrook schools.
Spera directed plaintiff not to pursue conplaints about the
accusati ons because she was "lucky" that the O d Saybrook police did
not arrest her. Plaintiff interpreted this as a threat of police
action against her if she tried to seek redress. On March 5,
plaintiff |earned that Rafferty had stated at a public neeting that
she had conmtted theft. On March 15, she received a letter fromthe
YMCA term nating her because she was barred from school grounds.

As a result of these events, plaintiff suffered two rel apses of
her disorder, each of which led to hospitalization.

1. Di scussi on

Plaintiff need only provide a short, plain statement of a claim
t hat gives defendants fair notice of the nature of the claimand the

grounds on which it rests. Conley v. G bsin, 355 U S. 41, 47 (1957).

A claimmay be dism ssed only if it is clear that no relief could be
granted under any set of facts consistent with the allegations.

Swierkiewicz v. Sorema N. A, 534 U S. 506, 514 (2002). 1In ruling on




a notion to dismss, the court nust accept all factual allegations as
true and draw all reasonable inferences in plaintiff's favor.

Chambers v. Tinme Warner, Inc., 282 F.3d 147, 152 (2d Cir. 2002).

A. The Muini ci pal Def endants' NMbtion

The O d Saybrook Board of Education ("the Board") and the Town
(collectively the "municipal defendants”) nove to dism ss counts 3,
4, 5, 7, 10, 12, 14, 16 and 17 as applied to them

Plaintiff brings count 3 under 42 U . S.C. § 1983 against the
muni ci pal defendants, alleging that they violated her federal rights,
apparently referring to the Fourteenth Anendnent, the ADA and the
Rehabilitation Act. Defendants argue that there is no
§ 1983 cause of action under the ADA or the Rehabilitation Act. |f
plaintiff possesses a federal statutory right, there is presunptively

a 8 1983 cause of action to enforce it. Gonzaga Univ. v. Doe, 536

U.S. 273, 284 (2002). The burden is on the state actor to show t hat
Congress intended to foreclose a 8 1983 renedy, either in the

| anguage of the statute, or by creating a conprehensive enforcenment
scheme that is inconpatible with a

8§ 1983 renedy. 1d. at 284 n.4. Defendants have not net this burden.

See also Weixel v. Bd. of Educ. of New York, 287 F.3d 138, 151 (2d

Cir. 2002)(because conplaint stated causes of action under the ADA
and Rehabiiation Act, district court erred in dism ssing clains for

damages under § 1983).



Plaintiff brings count 4 against all defendants under 42 U S.C
8§ 1985(3), alleging that they conspired to deprive her of her civil
rights on the basis of her disability. The conplaint contains only
conclusory allegations of conspiracy. The Second Circuit has stated
a nunmber of times in the context of § 1983 actions that such
conclusory allegations cannot withstand a notion to dism ss. See,

e.g., Pangburn v. Culbertson, 200 F.3d 65, 72 (2d Cir. 1999); Dwares

v. City of New York, 985 F.2d 94, 99-100 (2d Cir. 1993); Polur v.

Raffe, 912 F.2d 52, 56 (2d Cir. 1990). Recently, it also stated that
to maintain an action under 8 1985(3), a plaintiff nust allege facts

showing a neeting of the m nds. Wbb v. Goord, 340 F.3d 105, 110-11

(2d Cir. 2003).2 Plaintiff’s conclusory allegations do not provide
def endants with fair notice of the grounds on which the conspiracy
claimrests. Accordingly, count 4 will be dism ssed w thout
prejudice to re-pleading.

Plaintiff brings count 5 against all defendants under 42 U. S.C.
8§ 1986, alleging that they neglected to prevent the wongs done by
the conspiracy alleged in count 4. A claimunder 8§ 1986 nust be

based on a valid § 1985 claim M an v. Donal dson, Lufkin & Jenrette

2 Before the decision in Webb, a panel of the Court noted but
did not rule on the question whether a hei ghtened pl eadi ng standard
for conspiracy clainms can be squared with Swierkiewicz v. Sorema
N. A., 534 U.S. 506 (2002). See Toussie v. Powell, 323 F.3d 178, 185
n.3 (2d Cir. 2003), citing Walker v. Thonpson, 288 F.3d 1005, 1008
(7th Cir. 2002) (Second Circuit cases inposing hei ghtened pl eadi ng
standard cannot be squared with Sw erkiew cz).

5



Sec. Corp., 7 F.3d 1085, 1087 (2d Cir. 1993). Since count 4 does not
state a valid 8 1985 claim count 5 will also be dism ssed wthout
prej udi ce.

Plaintiff brings count 7 under Title Il of the ADA against the
muni ci pal defendants, alleging enploynment discrimnation. The
muni ci pal defendants argue that Title Il does not apply to enpl oynent
discrimnation claims. The Second Circuit has not decided this issue
and other courts have split. A very recent decision by a court in
this Circuit holds that Title Il does cover enploynment

di scri m nati on. Transport Whrkers Union of Anerica, Local 100, AFL-

ClOv. New York City Transit Authority, 2004 W. 830289 at *6-9

(S.D.N. Y. April 13, 2004)(Scheindlin, J.). | agree with that
conclusion for the reasons stated by the court in its careful
anal ysis of the issue.

Plaintiff brings count 10 agai nst the nunicipal defendants
under Art. |, 88 1, 8, 10 and 20 of the Connecticut Constitution. The
Connecti cut Suprene Court has declared that it will define private
causes of action for damages under the Connecticut constitution on a
case-by-case basis, and that such private causes of action exist for

Art. |, 88 7 and 9. Binette v. Sabo, 244 Conn. 23, 45-48 (1998). No

Connecti cut appellate court has decided to recognize private causes

of action for the sections at issue here and | decline to do so.



Plaintiff brings counts 12 (intentional infliction of enotional
di stress), 14 (defamation), 16 (false light) and 17 (interference
with contractual relations) against the municipal defendants,
claimng that they are responsible for torts allegedly conmtted by
t heir enpl oyees under the doctrine of respondeat superior and Conn.
Gen. Stat. 8 7-465. The nunici pal defendants argue correctly that
t hey possess governnental immunity against these clains. Conn. Gen.
Stat. 8 52-557n(a)(2) provides that, except as otherw se provided by
law, a political subdivision of the state is not |iable for danages
caused by the wilful msconduct of its enployees. 1In Connecticut, a
wilful act is one done intentionally or with reckl ess disregard of

t he consequences of one's conduct. Bauer v. Waste Mynt., 239 Conn.

515, 527 (1996). Three of the four torts at issue require intent or
reckl essness.® The conplaint asserts that the municipal defendants'
enpl oyees made the allegedly defamatory statenents "with know edge
that they were and are false, or with reckless disregard of whether
they were and are false or not." (Conp. Count 13 f 72.) Thus, al
four counts allege intentional or reckless m sconduct, and may not be
the basis for nmunicipal liability under the doctrine of respondeat

superi or.

3 Carrol v. Allstate Ins. Co., 262 Conn. 433, 442-43 (2003)
(intentional infliction of enptional distress); Goodrich v. Waterbury

Republ i can- Anrerican, Inc., 188 Conn. 107, 131 (1982) (false light);
Collum v. Chapin, 40 Conn. App. 449, 452 (1996) (interference wth
contractual relations).




This imunity does not apply to clainms under 8§ 7-465. However,
that section also exenpts political subdivisions fromliability for
the "wilful and wanton" acts of their enployees, and the phrase
"wi | ful and wanton" covers intentional and reckless acts. City of

West Haven v. Hartford Ins. Co., 221 Conn. 149, 159-60 (1992). 1In

addition, the section explicitly excludes liability for |ibel and
sl ander. Thus, none of these clains may be brought under 8§ 7-465.

B. The I ndividual Town Def endants' NMbotion

Spera, Euskolitz, Peterson, Rafferty, Pascarella and police
chi ef Ednmund Mosca (the "individual town defendants”) nove to dism ss
counts 1, 2, 4, 5, 9 and 11 as applied to them

Plaintiff brings count 1 under 42 U. . S.C. 8§ 1983 against all of
t he individual town defendants except Mosca, alleging that they
vi ol ated her rights under the Fourteenth Amendnent, the ADA and the
Rehabilitation Act. This count properly states causes of action
agai nst Euskolitz and Spera, but not against Pascarella, Rafferty or
Pet er son.

The conplaint alleges that Euskolitz refused to allow plaintiff
to return to work after she resigned, and nade a reference to her
psychiatric disability that was linked to this decision. (Conp. 11
40-41.) Taken together with the conplaint's assertion that
plaintiff's disorder "significantly inpairs one or nore of her major

life's functions,” (Conp. T 16), and its inplicit assertion that



plaintiff was qualified for her job, this suffices to state a § 1983

cl ai m agai nst Euskolitz under the ADA. Buckley v. Consolidated

Edi son Co. of New York, Inc., 127 F.3d 270, 272 (2d Cir. 1997).

Since the right not to be subjected to disability discrimnation has
| ong been clearly established, Euskolitz is not entitled to qualified
imunity.

The conplaint alleges that Spera made statenents that plaintiff
construed as threatening her with arrest if she "attenpted to defend
or seek redress for the charges and actions agai nst her." (Conp. 11
51-54.) These threats could be taken as efforts to prevent her from
pursui ng her rights under the ADA. Thus, the conplaint states a §
1983 cause of action against Spera under the ADA's anti-retaliation
provision. 42 U S.C. 8§ 12203(b). The anti-retaliation right was
clearly established, so Spera also | acks qualified inmmunity.

The conplaint alleges that Pascarella informed plaintiff that
she was barred from school property. (Conp. § 50.) The only claim
under count 1 that this allegation could relate to is plaintiff’s due
process claimfor "deprivations of her liberty interest in travel or
entry onto public school property in her hometown." (Conp. Count 1 ¢
72f.) There is no general due process right to travel onto public

school canmpuses. Wdmar v. Vincent, 454 U.S. 263, 268 n.5 (1981).4

4 Plaintiff's menorandum suggests that Pascarella's conduct
supports a "class of one" equal protection claim |t does not,
(continued...)



The conplaint alleges that Rafferty told others that plaintiff
had commtted theft. (Conmp. 91 45, 55, 58.) Damage to reputation by
a state actor may formthe basis for a claimunder the Fourteenth
Amendnment only if the conplaint alleges that the damage to reputation
was incident to sonme separate alteration of the plaintiff's |egal

status by the defendant. Paul v. Davis, 424 U S. 693, 711-12 (1976).

Plaintiff does not allege that Rafferty made such an alteration in
her | egal status. The conplaint does not allege that Rafferty

hi msel f was responsible for either the | oss of her enployment or the
letter barring plaintiff from school property.

The conplaint alleges that Peterson, the custodian, reported to
school authorities and police that plaintiff had commtted theft.
(Comp. 9T 45-47.) This may constitute an allegation that Peterson
def amed plaintiff, but the conplaint does not allege that Peterson
took any action that resulted in altering plaintiff's |egal status,
and thus does not state a cause of action under the Fourteenth
Amendnent .

Plaintiff brings count 2 against Mdsca and Pascarella under 8§
1983, alleging that their failure to adequately train, supervise and

discipline their enployees resulted in the alleged deprivation of her

4(...continued)
because the conplaint does not allege that Pascarella accorded
different treatnment to other simlarly situated persons. See City of

Wl owbrook v Oech, 528 U S. 562, 564 (2000).
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civil rights. Plaintiff has alleged such deprivations by Msca's
enpl oyee Spera and Pascarella's enpl oyee Euskolitz. Plaintiff's
fairly specific allegations that Mdsca and Pascarella were aware of
and deliberately indifferent to violations of her rights, and that
t hey could have prevented her injuries, are enough to state a cause

of action under 8§ 1983. Poe v. lLeonard, 282 F.3d 123, 140 (2d Cir.

2002) .

As noted above, counts 4 and 5 will be dism ssed against all
def endants wi t hout prejudice.

Plaintiff brings count 9 against all these defendants except
Mosca under the Connecticut constitution, Art. |, 88 1, 8, 10 and 20.
No Connecticut appellate court has recognized a private cause of
action under these sections and | decline to do so.

Plaintiff brings count 11 against all these defendants except
Mosca, alleging intentional infliction of enotional distress. Under
Connecticut |aw, defendants are liable for this tort only if their

conduct was "extrenme" and "outrageous." Appleton v. Bd. of Educ. of

St oni ngt on, 254 Conn. 205, 210 (2000). \Whether it was so is

initially a question for the court to determne. |d. The standard
is stringent. The specific actions allegedly commtted by Pascarella
(barring plaintiff from school property), Peterson (inaccurately
reporting the theft of an ice cream bar), Euskolitz (refusing to

rehire plaintiff), and Spera (saying that plaintiff was "lucky" that

11



the police did not arrest her) do not neet the standard. The action
all egedly commtted by Rafferty (stating at a public nmeeting that
plaintiff had commtted theft) does. The conplaint can be read to
assert that Rafferty had no legitimte reason for accusing plaintiff
of theft before a public neeting. A jury could reasonably find that
fal sely accusing a former enployee of crimnal activity w thout any
|l egitimate reason i s outrageous conduct.

[11. Concl usi on

Accordingly, the notion to dismss filed by the nunicipal
def endants [Doc. # 32] is granted as to counts 4 and 5 (which are
di sm ssed wit hout prejudice) 10, 12, 14, 16, and 17, and denied in
all other respects. The notion to dismss filed by the individual
town defendants [Doc. # 23] is granted as to count 1 agai nst
Pascarella, Rafferty, and Peterson, counts 4 and 5 in their entirety
(which are dism ssed without prejudice), count 9 in its entirety, and
count 11 against all defendants except Rafferty, and denied in al
ot her respects.

So ordered.

Dated at Hartford, Connecticut this ___ day of April 2004.

Robert N. Chatigny
United States District Judge
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