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V.

STATE OF CONNECTI CUT,
DEPARTMENT OF PUBLI C HEALTH
AND
ELI ZABETH WEI NSTEI N

Def endant s

RULI NG ON DEFENDANTS' MOTI ON FOR SUMMARY JUDGVENT
AND MOTI ONS TO STRI KE

| NTRODUCTI ON

Plaintiff Aurice Barlow, ("Barlow' or "plaintiff") brings
this enploynment discrimnation action against the State of
Connecti cut Departnent of Public Health, and Elizabeth
Wei nstein, an enpl oyee of the Department of Public Health,

(" Def endants" or "DPH' or "Weinstein") pursuant to Title VII

of the Civil Rights Act of 1964 ("Title VII"), 42 U S.C

§1983, and Conn. Gen. Stat. 831-51q. Defendants now nove
pursuant to Fed. R Civ. P. 56 for summary judgnment on al
claims [Dkt. No. 46] and nove to strike certain exhibits and
statenments offered in support of Plaintiff’s Menorandum of Law
in Opposition to Defendants’ Mtion for Summary Judgnment [ Dkt.

No 62]. For the reasons detailed below, defendants’ notion



for summary judgnment is granted.

BACKGROUND

The Court sets forth only those facts deened necessary to
an understandi ng of the issues raised in, and deci sion
rendered on, this Mdtion. The facts are culled fromthe
parties' Local Rule 56(a) Statenents, affidavits, and the
exhibits attached to their respective nmenoranda. The court
notes that this case involves nunerous instances of alleged
retaliatory conduct over several years. |In this background,
the court provides a brief overview of the facts taken in the
i ght nost favorable to the plaintiff, and nore specific
circunstances are raised in the Ruling' s substantive
di scussi on.

Plaintiff began working for the State of Connecti cut
Departnment of Public Health ("DPH') in 1984 as a clerk-typist.
In April of 1986, Barlow was transferred to the Preventable
Di seases Division, where she performed clerical and
adm ni strative duties in the AIDS Division. Her jobs with the
Al DS Di vi sion included answering phones, typing, word
processing, filing, and dissem nating informational panphlets.
From 1986 to January, 1997 Anne MLendon ("MLendon") acted as
Barl ow s supervisor. \Wile Barlow was under MLendon’s
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supervi sion, MLendon prepared or reviewed Barl ow s
Performance Appraisals from 1988 to 1995. While Barl ow
recei ved an overall rating of good or very good on each of
t hese eval uations, each al so contai ned negative coments
regardi ng Barl ow s wor kpl ace performance. For exanple, on
plaintiff’'s 1988 review, while she received several good and
very good ratings, MlLendon noted in the coments section that
"when under stress, Aurice often |oses her tenper and uses
| anguage and behavi ors that are inappropriate.” Barlow s 1994
eval uation included an overall rating of good, noting several
significant acconplishments of plaintiff. However, it also
i ncluded recomendati ons such as the need to decrease typing
errors, work on mmintaining an even tenper under stress, and
devel op better conflict negotiation skills.

In the md 1990's, the AIDS Division began to expand its
operations and progranms, pronpting the Departnment to hire an
i ndependent contractor, Dunne, Kinmmel, and Fein ("DKF"), to
take over many aspects of the operation of the Division. Sone
of Barlow s job duties changed at this tine. On March 31
1996, the DPH noved from 21 Grand Street to 410 Capitol Avenue

in Hartford. In or around April or May of 1996, after the DPH



noved, Barlow filed a "whistleblower"?! conplaint alleging that
her supervisors had inproperly given state-owned furniture to
DKF during the nove. Plaintiff asserts that many of her job
duties were taken away as a result of her conplaint. Barlow
originally testified in her deposition that her job duties
were taken away "all at once" when she "was working at 21
Grand Street." (Deposition of Barlow at 39-40) However, she
| ater retracted her statenment and stated that "all" of her job
duties were not taken away until after she noved to 410
Capital Avenue. She explained that "sone of ny duties were
taken away but they weren’t taken away all at one tine...They
were taken away slowly but surely.” (lLd. At 50).

On April 18 1996, Barlow received a |letter of warning as
a result of two conplaints by co-workers reporting incidents
where Barl ow becanme di sruptive and acted i nappropriately. One
of Barlow s co-workers wote a |letter of conplaint stating
that after Barlow had trouble with the copy machi ne, she
shout ed "unprofessional remarks |ike ‘some people have a | ot
of nerve’ and swearing. Not only was what she said

i nappropriate and unprofessional, but her |oud voice and

!Def endant's’ chal | enge plaintiff’s characterization of her conplaint
regarding the furniture as a whistl ebl ower action, because it was an after-
t he-fact conplaint about an incident unlikely to be repeated, but this court
will continue to refer to this incident as the whistleblower conplaint, as
def endants chose to do in their noving papers, for ease of identification.
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hostil e manner were upsetting to ne and the staff in the

i medi ate area." (Def. Exh. 7). In her deposition, plaintiff
deni ed these incidents occurred in the manner stated by her
co-workers, and insisted they were "coerced"” into |ying about
the incidents in order to harass plaintiff. (Plaintiff’s Dep.
at 236 -37).

On August 6, 1996, two of Barlow s co-workers conpl ai ned
about plaintiff’s inappropriate use of the tel ephone, stating
that plaintiff spoke in a |oud and disruptive nmanner.

Plaintiff denied i nappropriate use of the tel ephone at work,
but al so asserts that she has hearing | oss which causes her to
speak loudly. On August 9, 1996, Winstein gave Barlow a

"l etter of counseling"” regarding her behavior in the office.
Barl ow asserts that Weinstein knew she was about to file a
CHRO conpl aint, and reprimanded Barlow in retaliation. Barlow
filed a conplaint with the CHRO on August 12 alleging that she
was "given poor evaluations, denmpted, retaliated against,
harassed and di scrim nated agai nst” due to her race (black),
religion (Catholic), marital status (single parent) and

previ ous opposition to discrimnatory practices. (Pl. Exh.

8). Plaintiff stated in her affidavit of illegal

di scrimnatory practice that Ml endon had been harassing her

since 1988 by giving her religious literature, which she had



previ ously conpl ai ned about to her union representative, the
affirmative action office, and the personnel departnment, and
she had subsequently suffered retaliatory conduct. Barlow s
CHRO conpl aint did not nake any all egati ons agai nst Beth

Wei nstein regarding retaliation for having filed the "whistle-
bl ower™ i nproper disposal of furniture conplaint. Barlow s
conpl ai nt was date stanped on August 26, 1996, indicating the
CHRO recei ved the conplaint on that day.

On August 22, 1996, Barlow received another letter of
counsel ing regardi ng her excessive absences and tardi ness. On
t he same day, after receiving a neno that she was not all owed
to play in a DPH charity basketball tournanent that day,

Barl ow col | apsed at work and had a "psychol ogi cal breakdown."
(Barl ow Dep. at 174-6). Barlow thereafter took a voluntary
| eave of absence while the CHRO Conpl ai nt was pendi ng.

While on | eave, plaintiff did not receive her paychecks,
whi ch she asserts was a formof retaliation. Barlow stated
that she was originally informed by Barbara Schiffer that her
paychecks were intentionally withheld from her while she was
on nedical |leave to force her to conme back to work. However
Barl ow stated in her deposition that Schiffer has "changed her
story” and later told Barlow that her checks were left in the

office rather than sent to her home due to an "oversight".



(Ld. 213-16). On January 26, 1998, plaintiff filed a
conplaint with the U S. Departnment of Labor regarding the
DPH s failure to send her paychecks hone. Plaintiff asserts
she was further harassed and retaliated agai nst because she
recei ved phone calls from Tom Carson, DPH s Personnel
Adm ni strator, Tom Weirbonics, a DPH Personnel Officer, and
Beth Weinstein, Barlow s supervisor, during her |eave of
absence. In her deposition, plaintiff explained that
Wi rbonics was "very nice" when he called, and that Carson
called to inquire as to whether she was interested in a
transfer out of the AIDS Departnent. Weinstein inquired about
when Barlow intended to return to work from her | eave. (Barl ow
Dep. At 193-6).

On October 7, 1996, the CHRO dism ssed plaintiff’s
conplaint, finding no reasonabl e cause to believe that a
di scrimnatory practice had occurred. Barlow did not file any
subsequent civil action upon the CHRO s di sm ssal of her
conplaint. Barlow returned to work January 3, 1997, and was
given a neno from Wei nstein regardi ng her behavi or
expectations. However, Barlow subsequently had several nore
confrontational incidents with her supervisors and co-workers.
On June 2, 1997, Weinstein wote a letter to Barlow regarding

her frequent | ateness to work and i nappropriate workpl ace



behavi or, in which she suggested Barl ow seek help fromthe
Enpl oyee Assistance Program On July 9, 1997, after being
told by a co-worker to | ower her voice while on the phone,
Bar|l ow responded by saying "fuck you". (Affidavit of T. Carr).
As a result, Weinstein gave Barl ow another witten letter of
warning on July 17, 1997. In response, Barlow filed an
internal conplaint with the affirmative action office all eging
t hat she had received the letter of warning for discrimnatory
reasons. Thomasina Carr, the Affirmative Action manager for
the DPH, investigated plaintiff’s conplaint, but found that
she was disciplined for legitinmte reasons.

Fol | owi ng unsati sfactory performance eval uations in 1996,
1997, and 1998, in Cctober of 1998 the DPH i nformed plaintiff
they were considering her termnation. Plaintiff was advised
to neet with her Union representative in order to prepare a
response to the charges underlying her term nation. However
Barl ow i nformed the DPH staff on the day of the schedul ed
meeting that she would not attend. Barlow also rejected a
"Last Chance Agreenent"” that DPH proposed, which woul d have
al l owed her to keep her job with the condition that any
further disruptive conduct would result in her inmmediate
term nation.

Barl ow was term nated on October 26, 1998. Pl aintiff



subsequently sent letters of conplaint to the Attorney
CGeneral’'s office and the United States Departnment of Labor,
and filed a second CHRO conmplaint. On March 14, 2000, Yconne
Duncan, an assistant CHRO counsel nenber, found that there was
reasonabl e cause to believe that Barl ow was a victim of
retaliatory aninus. Plaintiff also grieved her term nation
under the terns of her collective bargaining agreenent. The
DPH and Barlow s Union selected an arbitrator, Mark G ossman,
to arbitrate Barlow s case. Arbitrator Grossman rejected
Barlow s retaliation claimand ruled that the DPH had proven
that Barl ow was ternm nated for just cause. However, the
arbitration award was subsequently vacated by the Appellate
Court of Connecticut under Conn. Gen. Stat. 52-418(a)(4),
because the arbitrator issued his award |ate w thout a nutual

agreenment fromthe parties to extend the deadline. See

AFSCVE, Council 4, Local 704 v. Departnent of Public Health 80

Conn. App. 1; 832 A 2d 106 (2003). Plaintiff subsequently
filed the pending clainms agai nst defendants DPH and Beth

Wei nst ei n.

Anal ysi s
|. Motion to Strike

A. Plaintiff’'s Exhibits in Support of her Menorandumin
Opposition to Sumary Judgnent



As an initial matter, the defendants nove to strike
several exhibits attached to the Plaintiff’s Opposition to
Def endants' Motion for Summary Judgment [Dkt. Nos. 55] as
i mproper. The principles concerning adm ssibility of evidence
do not change on a notion for summary judgment. Raskin v.

Watt Co., 125 F.3d 55, 66 (2d Cir. 1997); Newport Elecs. V.

Newport Corp., 157 F. Supp. 2d 202, 208 (D.Conn. 2001).

Accordingly, a notion to strike is appropriate if docunents
submtted in support of a notion for summary judgnment contain
i nadm ssi bl e hearsay or conclusory statenents, are inconplete,

or have not been properly authenticated. See, e.g. Hollander

V. Anerican Cyanam d Co., 999 F. Supp. 252, 255-56 (D. Conn.

1998); Dedyo v. Baker Engineering New York, Inc., 1998 U. S

Dist. LEXIS 132, 1998 WL 9376 at *4 (S.D.N. Y. 1998).

1. Exhibits 41, 50: Unsworn St atenents of Co-

wor kers

Def endants seek to strike several statenents submtted in
support of plaintiff’s opposition to the notion for summary
j udgnment because the statenments were inproperly certified and
not based on personal know edge in violation of the
requirenents of 28 U S.C. 8 1746 and Fed. R Civ. P. 56(e).

Rul e 56(e) provides that a notion for summary judgnent nay be
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acconmpani ed by sworn affidavits setting forth adm ssible facts
based on personal know edge. 28 U.S.C. 8§ 1746 provides that,
whenever a rule requires a matter to be supported by sworn
affidavit, the matter may be supported instead by an unsworn,
written declaration or statenment subscribed as true under
penal ty of perjury, and dated. Here, however, plaintiff offers
statenments by co-workers that are in the formof a letter,
neither sworn nor dated, nor ending with an affirmation
suggesting the witten statenment is true. Further, neither of
these letters asserts that it is based on personal know edge,
as required to be adm ssible in support of this nmotion for

sunmary judgnment. Adickes v. S.H. Kress & Co., 398 U. S. 144,

158, n. 17. (1970)("Unsworn statenents are not sufficient to

defeat a motion for summary judgnment."); Beyah v. Coughlin

789 F.2d 986, 989-990 (2d Cir. 1986)(reversing sumrary
judgnment which relied on sworn testinony that was not based on
personal know edge). Because Exhibits 41 and 50 do not qualify
as evidentiary proof in adm ssible form these exhibits are
stricken fromthe record and will not be considered by this
court in its ruling on summary judgnent.

2. Exhibits 1, 8, 10, 12, 16, 30, 39, 45, 46, and 49

Def endant al so seeks to stri ke nunerous other docunents

plaintiff submtted in opposition to the summary judgnment
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nmotion for failure to authenticate, inconpleteness, or
unreliability. Docunments nust be properly authenticated in
order to be considered by the court at sunmary judgnent stage.
Dedyo, 1998 U. S. Dist. LEXIS 132 at *12-13. See also, 11
James Wn Moore et al., Moyore's Federal Practice P 56.14[4]]a]
(3d ed. 1997). It is irrelevant that the docunents can be
properly authenticated if introduced at trial through a
witness, if they have not been properly authenticated when
submtted in support or opposition to sunmary judgnment. 1d.
Exhi bit 1C and Exhibit 49 are inconplete as plaintiff only
produced one page of nultiple page docunents. In addition,
plaintiff failed to authenticate exhibits 1, 8, 10, 12, 16,

30, 39, 45, 46 and 49 which are accordingly stricken.?

3. Exhibit 6: Doctor’s Report

Def endants al so seek to strike Exhibit 6 fromthe record,
a letter froma doctor regarding a hearing examgiven to
plaintiff, which plaintiff failed to authenticate. Courts can
consi der nedical reports on summary judgnent on the assunption

that the physicians who originated the report will be

2 The court notes that defendants produced many of these docunments with
proper authentication, and were therefore considered by the court. In
addition, even considering these exhibits, this court still finds plaintiff
has failed to produce any evidence of retaliatory conduct by the DPH.

12



avai lable to testify at trial if necessary. Jones v. City of
Hartford, 285 F. Supp. 2d 174, 185 (D. Conn. 2003). As a
result, the nmotion to strike Plaintiff’s Exhibit 6B is denied.

B. Plaintiff’s Local Rule 56(a)(2) Statenment

Def endants have al so noved to strike several statenents
in plaintiff’s Local Rule 56(a)(2) Statenent on the grounds
that the statenents are unsupported by the record, are |ega
concl usi ons, or are specul ative statenents or inproper
generalizations. See Defendants’ Moition to Strike [Doc. # 62-
1]. This court agrees that plaintiff’s 56(a)(2) Statenent
i ncludes concl usory_al |l egati ons, many of which are not
supported by the record. In deciding a sunmary judgment
nmotion, however, it is necessary to |look to the record
evi dence, and inappropriate to rely solely on the 56(a)(2)

statement. See G annullo v. City of New York, 322 F.3d 139,

142 (2d Cir. 2003). As the Court has relied only on the
under | yi ng evidence, not defendants’ 56(a)(2) statenent,

plaintiff's nmotion is denied as noot.

[1. Summary Judgnent

A. Standard for Summary Judgment

In a notion for summary judgment the burden is on the
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nmovi ng party to establish that there are no genuine issues of
material fact in dispute and that it is entitled to judgnent
as a matter of law. Fed. R Civ. P. 56(c). See also Anderson

v. Liberty Lobby, 477 U.S. 242, 256 (1986)(plaintiff nust

present affirmative evidence in order to defeat a properly
supported nmotion for summary judgnment). If the nonnoving
party has failed to make a sufficient showi ng on an essentia
el ement of her case with respect to which she has the burden
of proof at trial, then summary judgnent is appropriate.

Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). "In such a

Situation, there can be 'no genuine issue as to any materi al
fact,' since a conplete failure of proof concerning an
essential elenment of the nonnmoving party's case necessarily
renders all other facts immterial." [d. at 322-23. See al so,

Goenaga v. March of Dinmes Birth Defects Found., 51 F.3d 14, 18

(2d. Cir. 1995)(mvant's burden satisfied if it can point to
an absence of evidence to support an essential el enment of
nonnmovi ng party's claimnm.

The court is mandated to "resolve all ambiguities and
draw all inferences in favor of the nonnoving party.

Aldrich v. Randol ph Cent. Sch. Dist., 963 F.2d 520, 523 (2d

Cir. 1992), cert. denied, 506 U S. 965 (1992). "Only when

reasonabl e m nds could not differ as to the inport of the
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evidence is summary judgnent proper." Bryant v. Mffucci, 923
F.2d 979, 982 (2d Cir. 1991), cert. denied, 502 U S.
849(1991). However, if the nonnoving party submts evidence
which is "nerely colorable”, or is not "significantly
probative," summary judgnent may be granted. Anderson, 477
U.S. at 249-50. "The nere exi stence of sone alleged factual
di spute between the parties will not defeat an otherw se
properly supported notion for summary judgnment; the
requirenment is that there be no genuine issue of materi al
fact. As to materiality, the substantive law will identify
which facts are material. Only disputes over facts that m ght
af fect the outconme of the suit under the governing |aw will
properly preclude the entry of summary judgnent. Factual
di sputes that are irrelevant or unnecessary will not be
counted." 1d. at 247-48 (enphasis in original). In sum
sunmary judgnment is proper where no reasonable jury "could
find by a preponderance of the evidence" for the nonnoving
party. See 1d. at 248.

I n deciding a sunmary judgnment notion, the Court nust
view the record as a whole and in the |ight nost favorable to

t he nonnovi ng party. See Matsushita Elec., 475 U.S. at 587,

Adi ckes, 398 U.S. at 158-59. Either party may submt as

evi dence "pl eadi ngs, depositions, answers to interrogatories,
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and admi ssions on file, together with the affidavits" to
support or rebut a summary judgnent notion." Fed. R Civ. P.
56(c). Supporting and opposing affidavits nmust be based on
personal know edge and set forth facts that woul d be

adm ssible in evidence. Fed. R Civ. P. 56(e). Unsworn
statenents, letters addressed to litigants, and affidavits
conposed of hearsay and non-expert opinion evidence do not
satisfy Rule 56(e) and nust be disregarded. See Adickes, 398
U S at 158 n.17. In addition, general avernments or
conclusory allegations of an affidavit do not create specific

factual disputes. See Lujan v. National WIldlife Fed' n, 497

U.S. 871, 888-89 (1990).

B. Standard Applied: Title VII Retaliation ClaimAgainst
t he DPH
Title VII prohibits retaliation against enployees who
exercise rights protected by the statute. See 42 U S.C. 8§
2000e-3(a). The Court analyzes retaliation clains under the
three-step burden-shifting framework established in

McDonnel | - Dougl as Corp. v. Green, 411 U.S. 792 (1973) and St.

Mary's Honor Center v. Hicks, 509 U S. 502 (1993). See Tonka

v. Seiler Corp., 66 F.3d 1295, 1308 (2d Cir. 1995). Under the

first tier of the McDonnell -Douglas test, the plaintiff nust
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establish a prima facie case of retaliation by showi ng that:
(1) she engaged in a protected activity under Title VII; (2)

t he enmpl oyer was aware of the protected activity; (3) the

enpl oyee suffered an adverse enploynent action; and (4) there
was a causal connection between the protected activity and the

adverse enpl oynent action. See Galdieri-Anbrosini_v. Nat’|

Realty & Dev. Corp., 136 F.3d 276, 292 (2d Cir. 1998),; Tonka,

66 F.3d at 1308. Upon such a show ng, the defendant nmnust
articulate a legitimte nondiscrimnatory reason for its

action. See Holt v. KM-Continental, 95 F.3d 123, 130 (2d Cir.

1996). If the defendant neets this burden, the plaintiff nust

denonstrate that the defendant's expl anations are a pretext

for inperm ssible retaliation. See Gall agher v. Del aney, 139
F.3d 338, 349 (2d Cir. 1998). 1In order to survive a notion
for summary judgment, plaintiff nmust establish a genuine issue
of material fact as to whether the enployer's reason for

di scharging her is false pretext and as to whether it is nore
likely that a discrimnatory reason notivated the enployer to

make the adverse enpl oynent decision. DeMars v. O Flynn, 287

F. Supp. 2d 230, 243-44 (WD.N. Y. 2003)
An enpl oyee engages in a protected activity when she has
(1) "opposed any practice made an unl awful enpl oynent

practice" by Title VII, or (2) "made a charge, testified,
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assisted, or participated in any manner in an investigation,
proceedi ng, or hearing"” under Title VII. 42 U S. C. 8§
2000e-3(a). In regard to the first category, the plaintiff
need not show that the conduct she opposed was actually a
violation of Title VII, but only that she possessed a good
faith reasonable belief that the underlying enpl oynent

practice was unlawful under Title VII. Manoharan v. Col unbia

Univ. Coll. of Physicians & Surgeons, 842 F.2d 590, 593 (2d

Cir. 1988). Thus, it is possible for an enpl oyee reasonably to
bel i eve that specified conduct amounts to discrimnation, even
i f that conduct actually would not qualify as discrimnation

under the law. See Quinn v. G een Tree Credit Corp., 159 F.3d

759, 769 (2d Cir. 1998). The Court nust assess the
reasonabl eness of the plaintiff's belief in light of the

totality of the circunstances. See Reed v. AW Lawence &

Co., 95 F.3d 1170, 1178 (2d Cir. 1996).

Def endants inperm ssibly retaliate in violation of Title
VIl when a retaliatory notive plays a part in an adverse
enpl oynment action, "whether or not it was the sole cause [and]
even if valid objective reasons for the discharge exist."

Cosgrove v. Sears, Roebuck & Co., 9 F.3d 1033, 1038 (2d Cir.

1993). Proof of a causal connection can be proven indirectly

by show ng that the protected activity was followed closely by
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discrimnatory treatnment, see Reed, 95 F.3d at 1178; Davis V.

State Univ. of N.Y., 802 F.2d 638, 642 (2d Cir. 1986), through

ot her evidence such as disparate treatnent of fell ow enpl oyees

who engaged in simlar conduct, see DeCintio v. Westchester

County Med. Ctr., 821 F.2d 111, 115 (2d Cir. 1987), or

directly through evidence of retaliatory aninus directed

against the plaintiff by the defendant. See Ri chardson v. New

York State Dep't of Correctional Serv., 180 F.3d 426, 1999 W

391551, at *14 (2d Cir. 1999).

Courts nust be "particularly cautious about granting
sunmary judgnment to an enployer in a discrimnation case when
the enmployer's intent is in question. Because direct evidence
of an enployer's discrimnatory intent will rarely be found,
affidavits and depositions nmust be carefully scrutinized for
circunstantial proof which, if believed, would show

di scrimnation." Schwapp v. Town of Avon, 118 F.3d 106, 110

(2d Cir.1997)(internal quotations omtted). However, at the
sane tine, a plaintiff may not defeat a notion for summary
judgment by relying on "purely conclusory all egations of

di scrim nation, absent any concrete particulars.” Meiri v.
Dacon, 759 F.2d 989, 998 (2d Cir. 1985), cert. den. 474 U.S.
829.

1. Prim Facie Case
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Plaintiff met the first three prongs of the MDonal d-
Dougl as test, as she engaged in protected activity by filing a
CHRO conpl aint alleging religious harassnent by her
supervisor. Plaintiff also suffered adverse enpl oynent
actions, including negative work performance eval uati ons,
refusal of pronotion, and disciplinary actions, al
cul mnating with her discharge from enpl oynent on Novenber 10,

1998. See Burlington Indus. v. Ellerth, 524 U S. 742, 761

(1998) ("[a] tangible enploynent action constitutes a
significant change in enploynment status, such as hiring,
firing, failing to pronote, reassignnment with significantly
different responsibilities, or a decision causing a
significant change in benefits.") However, plaintiff has
failed to show that there was a causal connection between the
protected activity and the adverse enpl oynent actions she
suffered, and therefore has not succeeded in establishing a

prima facie case of discrimnation. See Parml ee v. Conn. Dep't

of Revenue Servs., 160 F. Supp. 2d 294, 304-305 (D. Conn.

2001) (granting summary judgnment because plaintiff "provided no
evi dence that the enploynent decision followed close in tine
to the protected activity,[or] that he was treated differently

after the conmplaint...").
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Barl ow has failed to produce any direct evidence of
retaliatory aninus that would support a finding of a causal
nexus between her conplaints to managenent and the adverse
enpl oynment actions. Wthout direct evidence, a plaintiff can
prove causation indirectly "by show ng that the protected
activity was closely followed in tine by the adverse action.”
Monahar an, 842 F.2d at 593. In this case, the extensive tine
| apse between plaintiff’s protected activity and her dism ssal
renoves any inference of retaliation in her term nation.
Plaintiff made a conplaint to Thomas Weirbonics, one of the
DPH s Personnel Officers regarding surplus furniture being
sent inproperly to DKF, in or around April or May of 1996.°3
(Plaintiff’s Deposition at 39, 78). Subsequently, Barlow filed
a CHRO conpl ai nt regardi ng McLendon’ s al |l eged harassnent of
her religious preferences on August 12, 1996, which was
received by the CHRO on August 29, 1996. (Pl. Exh. 8; Defs.
Exh. 8). Plaintiff was not term nated until October 1998,
over two years after she made conplaints. (Def.’s Exh. 39).

See, e.g. Kodengada v. I1BM No. 00-7434, 2000 U.S. App. LEXIS

31322 (2d Cir. Novenber 4, 2000) (a five-nonth interval is too

%n plaintiff’s deposition, she could not renenber the exact date she
notified Weirbonics about the furniture issue, but testified that it was after
the DPH noved to 410 Capitol Ave., which occurred on March 31, 1996.
(Affidavit of Tom Carson).
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|l ong to support a causation argument w thout other probative

evi dence); Hollander v. Anmerican Cyanam d Co., 895 F.2d 80,

85-86 (2d Cir. 1990) (A three and one-half nmonth interval,

wi t hout other evidence, is insufficient to denonstrate
causation and survive defendant's notion for summary

j udgment) . Plaintiff argues that she has nmet the burden of
showi ng a causal connection between the protected activity and
adverse enpl oynent actions because i medi ately after she
conpl ai ned, many of her job duties were taken away, she

recei ved warni ngs regardi ng her behavior, and she was given
poor work performance eval uations. She asserts that all of

t hese adverse enploynent actions were in retaliation for
engaging in protected activity. (Plaintiff’s Menorandumin
Opposition to Summary Judgnent at 9). However, plaintiff’s
conclusory allegations that the adverse enpl oynent actions she
suffered at work were retaliatory in nature are not enough to

w thstand a summary judgnment notion. Western World Ins. Co. V.

Stack G1l, Inc., 922 F.2d 118, 121 (2d Cir. 1990). ("Mere

specul ati on and conjecture” is insufficient to defeat a notion

for summary judgnment.) See also, Hoyt v. Dep't of Children &

Fam lies, NO 3:02-cv-1758, 2004 U. S. Dist. LEXIS 4345 (D
Conn. March 17, 2004)(conclusory statenents that contradict

evidence are insufficient to create a genuine issue of
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mat erial fact ).

Barl ow s anended conpl ai nt and novi ng papers focus her
retaliation claimon events that occurred after she filed the
1996 CHRO conpl aint. However, at the sanme tinme, plaintiff
seens to assert that she was already retaliated against prior
to her 1996 conpl aint because she conpl ai ned about her
supervi sor Ann McLendon’s unwel conme religious harassnent. In
plaintiff’'s 56(a)(2) statement of undi sputed facts, she states
t hat :

Plaintiff was the recipient of retaliation.
‘“Plaintiff conplained both internally and externally
regardi ng Ms. McLendon’s unwel conme religious
harassnent agai nst her...These activities took the
formof religious gifts, panphlets, Christian
literature, cards, audio taped nessages and ot her
comruni cati ons. The above nentioned actions took

pl ace from 1988 through 1991. After making a
conplaint to Affirmative Action and witing a letter
to the Governor’s office, Ms. Barlow received no
relief. The religious harassnent continued until
1996 (August) when Ms. Barlow filed a conplaint with
the CHRO al |l eging religious harassnment and
retaliation’...Plaintiff was the victim of
retaliation from nmanagenent as a result of her
filing internal and external conplaints of religious
harassnent. Plaintiff had filed numerous conpl aints
relative to religious harassnent. (Plaintiff’s

Exhi bit 15A, 15B).

Pl.”s Statenent of Disputed Facts, f 25 at 16.

Plaintiff produces no evidence that she made conplaints
regarding religious harassment prior to her 1996 CHRO
conplaint. 1In the above paragraph, plaintiff cites to
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Exhi bits 15A and 15B attached to her Menorandum in Opposition
to Defendant’s Motion to Dismss. \While these exhibits are
letters plaintiff wote to the EEOC and the Governer’s office
regarding retaliation, they were both witten in 1998, and

t herefore cannot stand as evidence that she had made i nternal
conplaints prior to the 1996 CHRO conplaint. However, even if
this court was to assunme that plaintiff had made conplaints in
and around 1991 regardi ng McLendon’s religious harassnent,
plaintiff has still provided this court with no evidence that
she was retaliated against for making such conplaints. 1In
fact, the record shows that fromthe period of 1990 to 1993,
Barl ow recei ved sonme of the highest marks on her enpl oynent
reviews in her entire history of enploynent. In 1990, 1991,
and 1992, MLendon rated the plaintiff’'s overall work
performance "very good." On plaintiff’s 1992 eval uation,
McLendon wrote "Aurice has taken on several new
responsibilities during this year, as a result of reduced AlIDS
Education staff. She has shown herself very willing to |earn
t hese new functions.” |In August 1994, Barl ow was pronoted to
the position of O fice Assistance. Because plaintiff failed
to produce evidence that she suffered an adverse enpl oyment
action in and around 1991, this court focuses its remaining

di scussion, as both parties did, on whether or not plaintiff
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was retaliated agai nst subsequent to filing her EEOC and
"whi stl ebl ower” conpl ai nts.

Based on the exhibits that both plaintiff and defendants
submtted with their noving papers, it is clear that many of
the changes in Barlow s job duties and the negative
performance eval uati ons Barl ow recei ved occurred before she
filed her CHRO conplaint in 1996. First, the evidence
before the court strongly suggests that any adjustnents of
plaintiff’s job duties that occurred were a result of the
structural changes in the A DS Departnment at that tinme, not in
retaliation for her conplaints. During the early to md
1990's, the Aids Departnment of the DPH expanded its prograns
extensively. (Affidavit of Tom Carson). The DPH hired a
contractor, Dunne, Kimmel and Fein ("DKF") to perform many of
t he tasks that Barl ow had previously been involved in. (Barl ow
Dep. at 57-64). \Wen pressed during her deposition about the
reasons for which her job duties were reduced, plaintiff
herself was unable to clearly attribute the changes to her
engagenent in protected activity. Plaintiff admtted that
sone of her old job responsibilities were taken away because
t he Departnment of Health began to contract out nmany tasks when
t he program expanded. (ld. at 61-2). As she expl ai ned, "when

| started, it was maybe no nore than ten people. Then, as the
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years went by, it grew. More noney canme in and it got to be a
better program because we needed to educate people and have
peopl e that would give us expertise." (lLd. at 63). Barl ow

al so stated that many of her job duties were taken away while
the departnment was still at its old |ocation, before plaintiff
had filed her whistleblower or CHRO conpl aints. (Deposition of
Barl ow at 39-40) Accordingly, plaintiff failed to provide
sufficient facts, supported by evidence, that her job duties
were changed as a result of her engaging in protected
activity.

In addition, in contrast to plaintiff’s allegations,
there is no evidence on the record that the disciplinary
actions and poor eval uations she received were a result of her
whi stl e-blowi ng activity or were retaliatory in nature. 1In
fact, as early as September 1993, Barl ow s supervi sors gave
her a nmenmorandum entitled "Workpl ace Behavi or Expectations”
whi ch outlined specific areas Barl ow needed to inprove. (ld.)
Plaintiff submtted as exhibits in opposition to summary
j udgment nunerous different conplaints, letters of warning, or
docunent ati on of Barlow s inappropriate behavior witten by
her co-workers and supervisors. While Barlow seem ngly
subm tted these exhibits as evidence that she was retaliated

agai nst, at |east seven of these exhibits produced were
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witten before plaintiff filed her CHRO conplaint. (See, e.g.

Pl. Exhs. 9, 17, 42, 30-B). Consequently, this court finds
t hese exhibits denmonstrate a | ack of a causal connection
between plaintiff’s conplaints and the negative feedback she
recei ved at work.

Plaintiff cites her failure to be pronpoted to the
position of the AIDS Pre-professional Trainee, as evidence of
retaliation. Because plaintiff received a 98 (a passing
score) on the Decentralized Pronotional Exam she was given an
interview for the position Friday, April 4, 1997. (Pl. Exhs.
3-F, 3-G. On June 13, 1997, plaintiff was informed that she
was not offered the PPT position (Pl. Exh. 3-G). Prior to
this time, plaintiff had taken a several-nonth voluntary | eave
of absence. Upon her return in January 1997, Barl ow had
excessi ve absences and repeated tardi ness, and had nunerous
expl osions at work. (Def. Exhs. 22, 25, 5). The DPH
t herefore have subm tted adequate evi dence that they had
|l egitimate reasons to choose anot her candidate for the
pronotion, and no inference of retaliation has been
est abl i shed.

The record also reflects the fact that the DPH gave
plaintiff nunmerous opportunities to inprove her workpl ace

performance, but plaintiff’s behavior only worsened as tinme
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went on. Although under the State of Connecticut’s Collective
Bar gai ni ng Agreenent the DPH could have fired plaintiff after
she received her second unsatisfactory evaluation in 1997,
they did not. (Affidavit of Tom Carson) It was not until
plaintiff received her third unsatisfactory evaluation in
1998, and after several nore incidents where plaintiff had
acted inappropriately, that the DPH finally informed Barl ow
they were considering her termnation. Mst telling to this
court that the DPH did not have any inproper notive in their
decision to termnate plaintiff is the fact that they offered
plaintiff a |ast chance agreenent that would have all owed her
to keep her job, with the sole condition that she discontinue
her disruptive conduct at work. (Affidavit of Tom Carson;
Exh. 38). Plaintiff declined this opportunity.

For all the above reasons, this court finds that there is
insufficient evidence fromwhich a reasonable jury could
conclude that the adverse enploynment actions plaintiff
suffered were related to the protected activity she engaged
in. Consequently, plaintiff has not denonstrated a prinma

facie case of retaliation.

2. Legitimte Non-Discrimnatory Reason

Even if this court were to find an i nference of
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discrimnation in the discipline, failure to pronote, and
eventual term nation of plaintiff, defendant DPH has provided
a legitimte, non-discrimnatory reason for their actions.
Plaintiff’s workpl ace behavior had been in question for al nost
ten years before she was eventually term nated. Docunents
subm tted by both parties suggest that the DPH attenpted
multiple times to counsel plaintiff as to how to inprove her
performance at work. (See Defs. Exhs. 8, 12, 15, 19, 21, 22,
23, 25, 29 and 34). Even after the series of conflicts
plaintiff had with co-workers and after receiving several
unsati sfactory work evaluations, the DPH still gave plaintiff
an opportunity to keep her job, which she refused. (Defs.
Exh. 38). Accordingly, plaintiff has failed to provide any
evi dence that her own behavior was not the true reason she
recei ved the negative feedback she did at work. Thus there is
no basis for finding this explanation is pretext for any

di scrim natory actions. Reeves v. Sanderson Pl umbing

Products, Inc., 530 U S. 133, 143 (2000). See also Meiri v.

Dacon, 759 F.2d 989, 997 (2d Cir. 1985)(granting sunmary
judgnment at the pretext stage where the plaintiff has
"provided no indication that any evidence exists that woul d
permt the trier of fact to draw a reasonable inference of

pretext."). For all the above stated reasons, this court
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grants summary judgnent as to plaintiff’s Title VII

retaliation claimagainst the DPH.

C. Wongful Discharge Claim Against DPH in Violation of
Conn. Gen. Stat. 831-51q

Plaintiff’s Amended Conpl aint also alleges that the
def endant DPH di scharged plaintiff in retaliation for her
exerci se of her right to free speech and freedom of
association, in violation of Conn. Gen. Stat. § 31-51g, which
provides in pertinent part that:

any enployer, including the state and any

instrunentality or political subdivision thereof,

who subj ects any enpl oyee to discipline or discharge

on account of the exercise by such enpl oyee of

ri ghts guaranteed by the first amendnment to the

United States Constitution or section 3, 4, or 14 of

article first of the constitution of the state .

shall be liable to such enployee for damages caused

by such discipline or discharge

Conn. Gen. Stat. Ann. 8§ 31-51q (West 1987).

In order to denpnstrate a violation of Section 31-51q,
plaintiff nust prove that: (1) she was exercising rights
protected by the first amendnent to the United States
Constitution (or an equival ent provision of the Connecti cut
Constitution); (2) she was fired on account of her exercise of

such rights; and (3) her exercise of her first amendnment (or

equi val ent state constitutional) rights did not substantially
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or materially interfere with her bona fide job performance or
with her working relationship with her enployer. Lowe v.

Anerigas, Inc., 52 F. Supp. 2d 349, 359 (D. Conn. 1999);

W ni k-Nystrup v. Manufacturers Life Ins. Co., 8 F. Supp. 2d

157, 159 (D. Conn. 1998). To be protected by the First
Amendnment, plaintiff's speech nust have been on a matter of
public concern, and plaintiff's interest in expressing herself
on the particular matter nust not have been outwei ghed by any

injury the speech could cause to the enploynent rel ationship.

Waters v. Churchill, 511 U. S. 661, 668, (1994) (brought under

42 U.S.C. 8§ 1983); Cotto v. United Technol ogies Corp., 48

Conn. App. 618, 630, 711 A 2d 1180, cert. granted in part, 245

Conn. 915 (1998). n6

Primarily, plaintiff’s CHRO conplaint alleging religious
harassnment did not touch upon a matter of public concern.
Speech on a purely private matter, such as an enpl oyee’'s
di ssatisfaction with the conditions of h[er] enploynent, does

not pertain to a matter of public concern.” Lewis v. Cohen

165 F. 3d 154, 161-62 (2d Cir. 1999). See al so Saul paugh v.

Monroe Com Hosp. 4 F.3d 134, 144-143 (2d Cir. 1993) (finding

wor kpl ace harassnent conplaints that related to plaintiff’'s
i ndi vi dual situation were personal in nature and therefore did

not inplicate the first anmendnment). Further, even if
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plaintiff’s whistle-blower conplaint regarding the state-owned
furniture related to a matter of public concern, plaintiff
still failed to satisfy the causation prong between either of
her conplaints and the adverse enpl oynent actions she

suffered. See Menes v. Cuny Univ., 92 F. Supp. 2d 294, 310 (D.

Conn. 2000). This court has already determ ned that the DPH
had legitimte reasons to termnate Barlow, and that plaintiff
failed to create a genuine issue of material fact as to
whet her the DPH s actions toward the plaintiff were
retaliatory conduct in response to plaintiff nmaking conplaints
agai nst her supervisors. The Court concludes, therefore, that
plaintiff’s wongful discharge claimfails on the nerits for
t he sanme reasons that she cannot nmake out a Title VII
retaliation claim and summary judgnent is granted as to Count
Il of plaintiff’s amended conpl ai nt.

D. Equal Protection Claimunder 42 U S.C. 81983 Agai nst

Bet h Wei nst ei n.

Count Three of plaintiff’s anended conpl ai nt asserts that
plaintiff’s supervisor, Beth Weinstein, deprived her of the
right to equal protection under the | aw as guaranteed by the
Fourteenth Amendnent, in violation of 42 U S.C. 8§1983.

Plaintiff alleges this deprivation occurred because she
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exerci sed her right to free speech, and because of "her status

as a person perceived as having an enotional or psychiatric

di sorder."” (Conplaint at 12.)

In so far as nmuch as plaintiff is attenpting to nake a
First Amendnment retaliation claimunder 42 USC 81983, she
woul d be required to make a sim |l ar show ng as mandat ed under
her First Amendment wrongful discharge claimpursuant to Conn.

Gen. Stat.

831-51g. Philips v. Bowen, 278 F. 3d 103, 109 (2d Cir. 2002).

Because plaintiff has not established a claimunder Conn. GCen.
Stat. 831-51qg, she cannot sustain a conparable claimunder the
Equal Protection Clause.

Wth respect to plaintiff’s claimthat defendant
Wei nstein violated her right to equal protection on the basis
of her status as soneone perceived as having a nental
di sorder, summary judgnment is al so appropriate. In plaintiff’s
menor andum i n opposition to summary judgnent, she did not
respond to defendants’ argunent that she failed to neet the
burden of establishing an equal protection violation based on
her perceived status of having a nental disorder. On this
basis al one, the court could consider this clai mabandoned.

See, e.g., Taylor v. City of New York, 269 F. Supp. 2d 68, 75

(E.D.N. Y. 2003)("Federal courts may deem a cl ai m abandoned
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when a party noves for summary judgment on one ground and the
party opposing sunmary judgnent fails to address the argunent

in any way."); Bronx Chrysler Plynouth, Inc. v. Chrysler

Corp., 212 F. Supp. 2d 233, 249 (S.D.N Y. 2002) (\Were
plaintiff's summary judgnent opposition papers "made no
argunment in support of [one] claimat all,"” the court
di sm ssed the claimas "abandoned. ")

In any event, this court agrees with defendants that
plaintiff failed to meet the burden required to prove a
sel ective enforcenment claimunder 81983. As the Second
Circuit Court of Appeals has made clear, "a
sel ective-enforcenment claimbased on the Equal Protection
Cl ause nust allege that: ‘(1) the person, conpared with others
simlarly situated, was selectively treated; and (2) that such
sel ective treatnment was based on i nperm ssible considerations
such as race, religion, intent to inhibit or punish the
exerci se of constitutional rights, or malicious or bad faith

intent to injure a person.’"” Gordano v. City of New York, 274

F.3d 740, 750-751 (2d Cir. 2001)(quoting Lisa's Party City,

Inc. v. Town of Henrietta, 185 F.3d 12, 16 (2d Cir. 1999).

First, plaintiff has failed to provide any evidence that
Weinstein treated her differently fromother simlarly

situated persons. |In fact, she never even attenpted to
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identify any individuals who were simlarly situated to her.
There is absolutely no evidence on the record that there were
ot her DPH enpl oyees who engaged in simlar conduct as
plaintiff, or who were perceived as being disabled, yet
escaped discipline. Further, plaintiff failed to produce any
evi dence that Weinstein perceived her as having a disability.
I n support of her equal protection claim Barlow asserts that
the fact that Weinstein referred her to DPH s Enpl oyee

Assi stance Program (EAP) each tine she was disciplined,
requested Barl ow undergo a fitness for duty exam and nmade
comment s about Barlow s tendency to expl ode, proves that

Wei nstein perceived her as being nmentally unstable. Even if
Wei nstein did perceive Barlow as being nmentally unstable, this
woul d not qualify as a disability as defined by the American
with Disabilities Act, and therefore would not constitute an
i nperm ssi bl e consideration as necessary to prove a selective
enforcenment clai munder 8§1983.4 Consequently, sumrary
judgnment is granted as to plaintiff’'s 81983 clains as well.

CONCLUSI ON

For the foregoing reasons, the court grants the

def endants’ notion for summary judgnent [Dkt. No. 47] in its

4 Adisability is defined as (a) "a physical or nental inpairnment that
substantially limts one or nore of an individual’s major life activities..."
42 U.S.C. § 12102(2).
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entirety. The defendants’ notion to strike certain exhibits
and statements in support of plaintiff’s menorandumin
opposition to summary judgnment is granted in part and denied
in part [Dkt. No. 62].

The Clerk is hereby directed to close this file.

SO ORDERED

ELLEN BREE BURNS
SENI OR UNI TED STATES DI STRI CT

JUDGE

Dat ed at New Haven, Connecticut this day of May, 2004.
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