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Plaintiff Rachel Spector ("plaintiff" or "Spector") brings
this action agai nst defendant Wachovia Bank Card Services for
violating the Fair Credit Reporting Act (FCRA), 15 U. S.C. 81681
et seq., the Connecticut Unfair Trade Practices Act ("CUTPA"),
Conn. Gen. Stat. 842-1la et seq., the Consuner Credit Reports
Act ("CCRA"), Conn. Gen. Stat. 836a-695, comon | aw negli gence,
and the Equal Credit Opportunity Act (ECOA), 15 U. S.C. 81691
Plaintiff alleges that Wachovia violated the FCRA for failing
to comply with its obligations to properly investigate her
consuner di spute, and now noves for partial sunmary judgnent as
to the FCRA claim In response, Wachovia has cross-noved for
sunmary judgnent. For the reasons set forth below, the court
grants defendant’s notion for summary judgnent and denies

plaintiff’s partial notion for sunmary judgnment as noot.

BACKGROUND

The Court sets forth only those facts deened necessary to



an understandi ng of the issues raised in, and decision rendered
on, this Mdtion. The facts are culled fromthe parties' Loca
Rul e 56(a) Statenents, affidavits, and the exhibits attached to
their respective nmenoranda.

I n March, 2001, plaintiff’s Husband, Dr. WIIiam Spector,
filed a Chapter 7 bankruptcy and received a discharge in June,
2001. One of the accounts Dr. Spector listed and discharged in
bankruptcy was a Wachovia credit card account. Dr. Spector has
mai nt ai ned a Wachovia credit card account since 1992. \hen he
applied for the card, he requested that his wife be included as
an aut hori zed user of the Wachovia card. (Affidavit of WIIiam
Spector at 5). The account was opened on or about January 26,
1993. (Declaration of Scheuerman at 1). Currently in dispute
is whether plaintiff was nerely an authorized user or an actual
co-obligor of the Account. Plaintiff and her husband assert
that she was only an authorized user of the account. However,
on the Schedul e F of his bankruptcy petition, Dr. Spector
checked the co-debtor box next to his Wachovia Account. (Dkt.
No. 98). In addition, on Schedule H, Dr. Spector listed his
wife, the plaintiff, as a co-debtor for four creditors,

i ncludi ng Wachovia Bank. (1d.) Defendant WAachovi a has not been
able to verify how or precisely when plaintiff’s status changed

in their records from authorized user to a co-obligor, due to



the fact that Wachovia sold all of its consuner credit card
accounts to First USA Bank in or about July 2001. As a result,
they are no longer in possession of many docunments and records
concerning plaintiff’s credit card account. In addition,
Wachovi a converted its conputer systemin 1998, naking old data
i naccessi ble. Mst of the enployees that worked for Wachovi a
in their credit services departnment are also no | onger enployed
with the conpany. Therefore, there is no direct evidence on
the record regarding the manner in which plaintiff’s status on
t he account was changed from aut hori zed user to joint-obligor
status. M. Scheuerman, a Senior Vice President of Wachovia
from 1991 to 2002, explained in his affidavit various ways in
which plaintiff’s account hol der status could have changed
according to regul ar business practices at Wachovia. For
exanpl e, he explained that plaintiff could have becone a co-
obligor during a solicitation of a pronotion or during a
bal ance transfer. Scheuerman clarified that because plaintiff
was an authorized user of the account, Wachovia was authorized
to adjust her status to that of joint obligor over the phone
wi t hout any paperwork. (Declaration of Mchael Scheuerman at
6) .

Wachovia was able to access plaintiff’'s year-end account

records by accessing the master year-end backup files for



plaintiff’s account from 1993 - 2001. (Affidavit of Tim
Huffstetler at 3). The 1993 year-end file reflects that
plaintiff’s status in Decenber, 1993 was recorded as a joint-
obligor to the account. Wachovia al so possessed plaintiff’s
soci al security nunber at the same tinme, which, according to
M. Scheureman, is further indication that she was an obli gor
of the account because it was the ordinary business practice of
Wachovia to request only the social security nunbers of

i ndi vi dual s who agreed to obligate thensel ves on an account.
(Decl arati on of M chael Scheuerman at 3). Defendant al so
produced a May, 1995 Wachovia credit card bill in the nane of
both WIlliam B. Spector and Rachel S. Spector. (Declaration of
M chael Scheuerman, Exh. B). According to M. Scheuer nan,
Wachovia’s regular practice is to direct statenments only to

t hose individuals who were obligated on an account, and that
neither plaintiff nor her husband ever objected to the bills
bei ng addressed to both of them (Id. at {16).

In 2001, after her husband filed for bankruptcy, plaintiff
conpl ained to three consuner reporting agencies, Equifax,
Experian and Trans Union, that her credit report was inaccurate
as a result of Wachovia providing allegedly false information
to these agencies. (Pl.’s Affidavit). Plaintiff clainms that

Wachovi a incorrectly reported the credit card as an individual



account and that the account debt was included in a bankruptcy.

Experian issued credit reports in April, My, July, Novenber
and Decenber 2001, listing the status of all of plaintiff’'s
credit cards, including her Wachovia account. Under the
"Responsibility" category the report states that the Wachovi a
account is "individual," and under "Status Details" the report
i ndicates, "Status: Petition for Chapter 7 Bankruptcy/Past due
120 days."

Plaintiff alleges that Wachovia did not properly

i nvestigate her consumer disputes or report to credit bureaus
the results of investigating her disputes as obligated under
the FCRA, because it did not change either the bankruptcy
status or the individual responsibility notation on the report.
(PI"s Local Rule 56(a)2 statenment.) The record reflects that
in May of 2001, Wachovia received two Aut omated Consumer

Di spute Verifications (ACDV) from Experian |Information
Sol uti ons and Trans Union regarding plaintiff’s claimthat she
was not a co-obligor on the account. After receiving such
noti ce, Wachovia confirmed to Trans Union "verified as
reported" and to Experian and Equifax, the notation "Debt
i ncluded in Bankruptcy Chapter 7." (Pl.’s 56(a)(1l) Statenent at
2; Responses to First Set of Interrogatories by Defendant

Wachovi a Bank Card Services at 1-2; Defendant’s Local 56(a)(2)



Statenment). Again in or around December 11, 2001, Wachovi a
provi ded Experian with an ACDV Response Activity Report which

i ndi cated that "debt was included in bankruptcy." (Affidavit of
W I hel m na Strawt her, at 16, 29). WAchovia asserts that the
verification only pertains to plaintiff’s dispute regarding her
status as a co-obligor, and denies ever listing plaintiff’s
credit card as an individual account or verifying to Experian
that the credit card was an individual account. (Def.’s
56(a)(2) Statenent at 3). M. Scheureman also attests that he
is unaware of any industry practice of reading credit reports
that would cause a creditor to assune that plaintiff, a joint
obl i gor on the Wachovia account, had herself filed bankruptcy,
based on the notation that "debt was included in bankruptcy."
(Decl arati on of M chael Scheuerman at T 9-13).

Because Wachovia sold its credit card services to First
Union in July, 2001, no enployee can testify as to the precise
steps taken by Wachovia to investigate plaintiff’s dispute.

M . Scheuerman descri bed the ordinary business procedures taken
to investigate consuner disputes by the Consumer Dispute
Verification (CDV) Unit, and avers that there is no reason to
bel i eve Wachovia deviated fromthis practice with respect to
plaintiff’s dispute. (Declaration of Mchael Scheuerman at 3-

5). Wachovia's normal business practice is to review all



avai |l abl e account records and account notes, which are
recordi ngs of occurrences of account activity on particul ar
dates entered into the conputer at the approxinmate tinme of the
account activity. Id. To verify an individual’'s account status,
Wachovi a’s nornmal business practice is to refer to the "credit
associ ation"” of the particular individual, which identifies the
i ndividual’s obligation or status on the account, and whet her
Wachovi a possessed the individual’ s social security nunber.

The account notes on plaintiff’s account reflected that
plaintiff had been designated a credit association of "2",
which is an indicator that she was jointly obligated on the
Account. The account notes also included plaintiff’s soci al
security number, which would indicate to an investigating

enpl oyee that the individual was an obligor on the account.
(Ld. at 3). Based on the information in the account and the
account notes, M. Scheuerman averred that "an enpl oyee

revi ewi ng Wachovia’s regul arly mai ntai ned busi ness records upon
receipt of Plaintiff’s dispute would have reasonably concl uded
that the plaintiff had become a co-obligor on the account at
sone point after the initial application...[and that] the
Account bal ance was a debt that was included in the
bankruptcy.") (lLd. at 5).

VWile admtting that Wachovia followed its "usual



procedures” in investigating her conplaint, plaintiff asserts
that such procedures were "utterly inadequate” and caused her
enotional distress, pain and suffering. Plaintiff does not

all ege actual economc loss as a result of Wachovia's conduct,
but charges that she suffered "undue stress and heart break and
sl eepl essness, a |l ot of unnecessary paperwork and, nost of all,
damagi ng [her] credit.”™ (Pl.’s Deposition at 90). Plaintiff
could not, however, verify that the information in dispute on
her report has adversely affected her credit rating or that
anyone thought the plaintiff herself had filed bankruptcy as a
result of WAachovia's reporting her credit card debt was

invol ved in a bankruptcy. (Ld. at 40) Plaintiff was denied a
Best Buy Visa/ MasterCard she applied for while in a Best Buy
store in the spring of 2002. However, she was given instead a
Best Buy Credit Card which allowed her to buy the item she went
to the store to purchase. (ld. at 42-47). Plaintiff also paid
off the credit card debt within the first six nonths and,
therefore, was not charged any interest. (lLd. at 45).

Plaintiff was not told the reason she was only given a Best Buy
credit card and not a Best Buy Visal/ MasterCard other than that
the latter was denied. 1d. at 48. At the time of her
deposition, plaintiff had not attenpted to apply for any other

forms of credit since July of 2001. (ld. at 47).



Legal Anal ysis

|. Cross Motions to Strike

As an initial matter, the parties have cross noved to
strike affidavits submtted in support of their respective
motions for summary judgnment. The principles concerning
adm ssibility of evidence do not change on a notion for summary

judgnent. Raskin v. Watt Co., 125 F.3d 55, 66 (2d Cir. 1997);

Newport Elecs. v. Newport Corp., 157 F. Supp. 2d 202, 208

(D. Conn. 2001). Accordingly, a notion to strike is appropriate
i f docunents submtted in support of a notion for summary

j udgnment contain inadm ssi ble hearsay or conclusory statenents,
are inconplete, or have not been properly authenticated. See,

e.g. Hollander v. Anerican Cyanamd Co., 999 F. Supp. 252,

255-56 (D. Conn. 1998); Dedyo v. Baker Engineering New York,

Inc., 1998 U.S. Dist. LEXIS 132, 1998 W 9376 at *4 (S.D.N.Y.
1998).

A. Plaintiff’s Motion to Strike Declarations by

Huf f stetl er and Scheuer man

Plaintiff noves to strike the declarations of Tim
Huf f stetl er and M chael Scheuerman, two Wachovi a enpl oyees, as
i nadm ssi ble under Fed. R Civ. P. 56(e). TimHuffstetler, the

Seni or Manager in the Systens Devel opnent Group of Wachovi a,



signed a sworn decl aration expl aining how he retrieved a back-
up master file of plaintiff’s year-end Account reports at
Wachovia. (Declaration of TimHuffstetler at 1-2). He did so
based on his "personal know edge"” of Wachovia and "techni cal
fam liarity with the practices and procedure of Wachovia’'s
information systens."” (ld.) Plaintiff asserts that, because
this file was retrieved after litigation began, it is therefore
i nadm ssible in court because it was "prepared for litigation”
in violation of Fed. R Civ. P. 56(e). (Mem In support of
Pl."s Motion to Strike at 1). In contradistinction, this court
finds the declaration of Tim Huffstetler explaining how he
recovered the year-end account reports from Wachovi a’ s conputer
system are statements regardi ng busi ness records kept in the
ordi nary course of business, and therefore his testinony and

t he docunents are adm ssible under Fed. R Evid. 803(6). The
mere fact that the records were retrieved froma conpl ex
conputer storage system after the litigation began does not
make these records docunents prepared for litigation.
Furthernmore, this court finds, as Senior Manager of Systens
Devel opment at Wachovia, Huffstetler is qualified to speak as
to the purpose and operation of the backup master file system
and did not make specul ative statenments by explaining his

under st andi ng of how and why Wachovi a mai ntains this back-up
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file system

This court also rejects plaintiff’s challenge to
decl arati ons nade by M chael Scheuerman, the Senior Vice
Presi dent of Wachovia during the time of the events in
guesti on. M. Scheuerman described the regul ar business
practices of Wachovia with respect to investigating consuner
di sputes and the mmi ntenance of account notes of an account
with joint obligor status. M Scheuerman al so expl ai ned the
notes that had been recorded with respect to plaintiff’s
account, indicating Wachovia had designated plaintiff as
jointly obligated on her husband’s account. The decl arations
of Scheuerman and Huffstetler, high ranking enpl oyees of
Wachovi a, provide a sufficient basis for finding personal
know edge and conpetence to testify regarding the general
busi ness practices and procedures of Wachovia under Fed. R
Civ. P. 56(e). Therefore, such declarations are adm ssible

for purposes of these summary judgnment notions.

B. Defendant’s Motion to Strike Plaintiff’'s Affidavits

Def endant noves to strike portions of Plaintiff’s
affidavit submtted in support of her notion for partial
sunmary judgnment, on the grounds that it contains hearsay and

vague statenents, as well as references to docunents not
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identified in the affidavit. Hearsay is a statement, other than
one made by the declarant, offered in evidence to prove the
truth of the matter asserted. Fed. R Evid. 801(c). Hearsay
testimony that would not be adm ssible if testified to at trial
may not properly be set forth in a Rule 56 affidavit

acconpanying a summary judgnment notion. H_Sand & Co., Inc. V.

Airtenp Corp., 934 F.2d 450, 454-55 (2d Cir. 1991). Paragraphs

Two and Eight of plaintiff's affidavit make references that she
"l earned” and "confirmed" information regarding her credit
reports, but do not identify the source of her informtion.
Par agraph Ei ght also states that "I also | earned that Wachovi a
did not respond to ny disputes at all."” (Pl.’s Affidavit at 2).
Simlarly, Paragraph Seven states that Experian, one of
the credit bureaus and previously a co-defendant in this
awsuit, "confirmed" that Wachovia had verified disputed
information. VWhile this court agrees that plaintiff’'s
affidavit is inartfully drafted, these statenments are not
hearsay because they are relied on only as evidence of what was
said or reported to plaintiff, not as evidence of the truth of
any statenent or record made. Fed. R Civ. P. 801(c); New York

v. St. Francis Hosp., 94 F. Supp. 2d 423, 428 (S.D.N. Y. 2000).

Further, because she has also subm tted supporting evidence

including credit reports and an affidavit from a Custodi an of

12



records at Experian, this court relies primarily on the
evi dence on the record with respect to what information was
reported and verified.

Def endant Wachovi a al so noves to strike Paragraphs Three
and Five of plaintiff’s affidavit pursuant to Fed. R Evid.
1002 because she nmakes a reference to "reports” w thout
specifying the particular docunents or submtting them as
evidence. In her affidavit, paragraph three states that "[t]he
adverse information included reports that nmy ‘individual
accounts had been discharged in bankruptcy." Paragraph five
states that "In 2001, | disputed the itens which included the
fal se adverse information with all three major credit bureaus.”
(Dkt. #84). \Wiile these statenents may be vague taken on their
own, when read in connection with the copies of plaintiff’s
credit report and consunmer dispute verification paperwork
submtted with her affidavit, the reference to the report is
clarified. Further, the Best Evidence rule, Fed. R Evid.

1002, does not apply because plaintiff’s statenent is not an

attempt to prove the content of a witing. See Dean v. New

York Marriott Fin. Cr. Hotel & Marriott Int'l, 1998 U.S. Dist.

LEXIS 13957, 12-13 (U.S. Dist. , 1998) Accordingly, this
court finds these statenents adm ssible for considerati on on

summary judgnent. However, plaintiff’s statenents as to the

13



contents of these reports will be disregarded to the extent
that they contradict what the records thensel ves reveal.
Defendant's Motion to Strike is therefore denied in its

entirety.

[1. Summary Judgnent

A. The Standard of Review

In a notion for summary judgnment, the burden is on the
novi ng party to establish that there are no genuine issues of
material fact in dispute and that it is entitled to judgnent as

a matter of law. Fed. R Civ. Proc. 56(c). See also Anderson v.

Liberty Lobby, Inc., 477 U S. 242, 256, (1986)(plaintiff nust

present affirmative evidence in order to defeat a properly
supported notion for summary judgnment). |If the noving party
meets its burden of identifying those portions of the record
that it believes denonstrate the absence of genuine issues of
material fact, "the non-noving party nust, under Federal Rule
of Civil Procedure 56, denobnstrate to the court the existence

of a genuine issue of material fact." Lendino v. Trans Union

Credit Info. Co., 970 F.2d 1110, 1112 (2d Cir. 1992).

To neet its burden and avoid sunmary judgnment, the
nonmovi ng party "nust conme forward with affirmative evi dence

showi ng a genuine issue of material fact exists for trial."

14



Chandra Corp. v. Val-Ex, Inc., No.99-9061, 2001 W 669252, at

*2 (S.D.N. Y. Jun. 14, 2002) (citing Celotex v. Catrett, 477

U.S. 317, 324 (1986)). The court is mandated to "resol ve al
anbiguities and draw all inferences in favor of the nonnoving

party...." Aldrich v. Randol ph Cent. Sch. Dist., 963 F.2d 520,

523 (2nd. Cir.), cert. denied 502 U S. 849 (1991). "Only when

reasonabl e m nds could not differ as to the inport of the

evidence is summry judgnent proper.” Bryant v. Mffucci, 923
F.2d 979, 982 (2d. Cir.), cert. denied, 502 U.S. 849 (1991).
"[T] he nere existence of some alleged factual dispute
bet ween the parties will not defeat an otherw se properly
supported nmotion for summary judgnment; the requirement is that
there be no genuine issue of material fact...Only disputes over
facts that m ght affect the outcome of the suit under the
governing law wi Il properly preclude the entry of summary
judgnment. Factual disputes that are irrel evant or unnecessary

will not be counted." Liberty Lobby. Inc., 477 U. S. at 247-48.

(enphasis in original). Nonetheless, sumary judgnent is
i nproper if there is any evidence in the record from any source
from which a reasonable inference could be drawn in favor of

t he nonnmovi ng party. Chanbers v. TRM Copy Centers Corp., 43

F.3d 29, 37 (2d Cir. 1994). The Second Circuit has repeatedly

noted that "[a]s a general rule, all anmbiguities and inferences

15



to be drawn fromthe underlying facts should be resolved in
favor of the party opposing the notion, and all doubts as to
t he existence of a genuine issue for trial should be resol ved

agai nst the noving party."” Brady v. Town of Colchester, 863

F.2d 205, 210 (2d Cir. 1988) (internal citations omtted)

citing Celotex v. Catrett, 477 U S. at 330, n.2 (Brennan, J.,

di ssenting) and Adickes v. S.H Kress & Co., 398 U S. 144,

158-59(1970)); Cartier v. Lussier, 955 F.2d 841, 845 (2d Cir.

1992). \When exam ning the record before it to see if there are
any genui ne issues of material fact, this court's focus is on

i ssue finding, not on issue-resolution. The district court's
role is not to resolve disputed issues of fact itself, but
rather to see if there are issues of fact to be resolved by the

fact-finder at trial. See Liberty Lobby, Inc., 477 U. S. at 249.

B. Standard Applied
The FCRA inposes a duty on entities responsible for
furnishing information to consuner reporting agencies follow ng
the recei pt of notice of a dispute over the accuracy of
i nformation provided by that furnisher to the consuner
reporting agency. 15 U. S.C. 8§ 1681s-2(b) states that, after
receiving notice of a dispute froma consunmer reporting agency

under 15 U.S.C. 8§ 1681(a)(2), the furnisher shall

16



(A) conduct an investigation with respect to the disputed
i nformation;

(B) review all relevant information provided by the
consuner reporting agency pursuant to section 1681i(a)(2)
of this title;

(C) report the results of the investigation to the consuner
reporting agency; and

(D) if the investigation finds that the information is

i nconpl ete or inaccurate, report those results to al

ot her consuner reporting agencies to which the person

furnished the information and that conpile and maintain

files on consuners on a nationw de basis.
Plaintiff clainms that defendant Wachovia is |iable under 15
U S C 8§ 16810, for negligently failing to conply with 15
US. C. 8§ 1681s-2(b), or under 15 U.S.C. § 1681n, for w || ful
non-conpliance with 15 U.S.C. 8§ 1681s-2(b). This court

addr esses both cl ai ns bel ow.

1. Neqgligent Failure to Conmply with FCRA

15 U.S.C. § 16810 provides:

Any person who is negligent in failing to conmply
with any requirenment inposed under this sub-chapter
with respect to any consunmer is |liable to that
consumer in an amount equal to the sumof (1) any
actual danmages sustained by the consunmer as a result
of the failure; (2) in the case of any successful
action to enforce any liability under this section,
the costs of the action together with reasonabl e
attorneys fees as determ ned by the court.

In order to survive a summary judgnment notion on a clai m of

17



negligent violation of the FCRA, a plaintiff nust provide sone
evi dence from which a reasonable fact-finder could concl ude
t hat she suffered actual damages as a result of defendant's

actions. See McMIlan v. Experian, 170 F. Supp. 2d 278, 284 (D.

Conn. 2001).

Def endant Wachovi a cross-noved for sunmary judgnment based
on the fact that plaintiff has failed to come forward with
evi dence of actual damages caused by Wachovia’'s all eged
negligent or willful nonconpliance. Because Wachovia points to
t he absence of such evidence, the burden therefore shifts to
the non-noving plaintiff to denponstrate the existence of a
mat eri al factual dispute as to the existence of danmages. See

Celotex, 477 U. S. at 323-24; LaBounty v. Coughlin, 137 F.3d 68,

72 (2d Cir. 1998). This court finds plaintiff failed to neet
her burden of proving she has sustained damages as a result of
Wachovia’s indication that her credit card account was part of
a bankruptcy proceeding. Prelimnarily, this court rejects
plaintiff’s contention that the question of damages is
"inconsequential because enotional distress is recoverable, as
are punitive damages." (Pl.’ s Local Rule 56(a)2 Statenent).
VWhile plaintiff is correct that danages under FCRA "may i ncl ude
hum | iation and mental distress even in the absence of out-of-

pocket expenses," the Second Circuit has placed clear

18



limtations on a plaintiff’s ability to recover for pain and

suffering when no economc harmis alleged. |In Casella v.

Equifax Credit Info. Servs., 56 F.3d 469, 474-475 (2d Cir.

1995), the Court affirmed the district court’s finding that the
plaintiff was not entitled to pain and suffering damges
because he had failed to show that his enptional distress was
caused by the defendant, as opposed to other creditors or

credit bureau conpanies. See also McMIlan v. Experian, 170 F.

Supp. 2d at 286 ("Casella stands for the proposition that
recovery under the FCRA for pain and suffering is precluded
where the plaintiff cannot show that a creditor was aware of
the inaccurate information, because nere know edge by a
plaintiff of potentially damaging credit information is

i nsufficient FCRA damages.").

Even interpreting the record in favor of the plaintiff,
she has not submtted any evidence that she suffered any
econom c loss as a result of the conduct of WAchovi a.
Plaintiff attenpted to show that other creditors "saw the
i naccurate report after Wachovia’s investigation” by citing to
the Affidavit of W1l helmna Strawther, a custodian of records
for the Consumer Affairs Special Services Departnent of
Experian. However, the portions of Strawther’s affidavit

plaintiff points to denonstrate that Experian’s records show a
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conpany by the name of Cohoes Fashions received a plaintiff’'s
credit report on March 15, 2000. (Affidavit of Strawther at
6). This credit check therefore occurred a year before Dr.
Spector filed for Bankruptcy and before plaintiff disputed the
al | eged i naccuracy on her account, and therefore any enotional
damage caused by such inquiry cannot have been caused by
Wachovia's alleged failure to adequately investigate and
respond to plaintiff’s consuner dispute. Plaintiff also
provides this court with no information with respect to Cohoes
Fashion, failing to show what information this conpany

recei ved, how they interpreted such reports, and whet her Cohoes
Fashions relied on any allegedly inaccurate information from
Wachovi a.

When asked specifically in her deposition whether she
could identify anybody who, she was aware, had read the phrase
"included in bankruptcy" on her credit report as nmeaning that
she herself had filed bankruptcy, plaintiff was unable to
identify anyone. (Pl.’s Deposition at 38-9). Further, the
only denial of financial services plaintiff could point to was
when she attenpted to sign up for a Best Buy MsterCard/ Vi sa
whi |l e shopping at Best Buy in the Spring of 2002. (ld. at 42).
Plaintiff explained that, while she was not given a Best Buy

Vi sa/ MasterCard card, she was given a Best Buy credit card

20



whi ch all owed her to buy the itens she had i ntended to buy that
day. Plaintiff could not recall the reason she had been denied
t he Visal/ MasterCard, or whether anything |l ed her to believe

t hat she had been denied credit because of sonething Wachovi a
had done. She received no informati on about what type of
credit report they relied on, if any.' (lLd. at 85). Finally,
plaintiff stated at her deposition that she did not recal
applying for any other fornms of credit aside fromthe Best Buy
Card since the dispute over her Wachovia card arose. This
court finds plaintiff’s nental anguish, on its own, w thout

evi dence of a denial of credit or of any third parties view ng
or relying on the information Wachovi a provi ded regarding the
status of her credit card, is not enough to survive summary

judgnment. Conpare McMIlan v. Experian, 170 F. Supp. 2d 278,

285 (D. Conn. 2001)(denying sunmary judgnent on damages issue
because a reasonable jury could conclude that a denial of
i nsurance resulted from m sinformation supplied by the

def endant) and Spector v. Trans Union LLC First USA Bank, N. A.,

Y Plaintiff brought sinilar clains against numerous other
credit reporting agencies and financial institutions alleging
they falsely reported her credit information. Plaintiff has
subm tted no evidence that Best Buy relied on information
Wachovi a provi ded, as opposed to any of the numerous other
financial institutions which reported the same information as
Wachovia. See Spector v. Trans Union LLC, 301 F. Supp. 2d 231

(D. Conn. 2004).
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301 F. Supp. 2d 231, 2004 U.S. Dist. LEXIS 1386 (D. Conn.

2004) (finding summary judgnment inappropriate because evidence
was submtted that creditors were aware of alleged inaccurate
information). This court therefore concludes that plaintiff
failed to adduce any evidence of actual danmages sustained as a
result of defendant’s activities, as required by FCRA, and
sunmary judgnent is granted for defendant Wachovi a.

Because the court has found that plaintiff failed to neet
her burden of proving damages as required by the FCRA, it is
unnecessary to address the issue of whether Wachovia was indeed
negligently non-conpliant for failing to change plaintiff’s
status on her credit report as a co-obligor and erase al

information pertaining to her husband s bankruptcy filing.

1. WIIful Non-conpliance

Plaintiff has also failed to present any evidence of
wi |l ful nonconpliance with any provision of the FCRA. See 15
U S.C. 8 1681n. Under the FCRA, "any person who wllfully
fails to comply with any requirenment inposed under [the FCRA]
with respect to any consuner is liable to that consunmer in an
ampunt equal to the sumof . . . such anmount of punitive
damages as the court may allow. " 15 U.S.C. 8 1681n. Plaintiff

is correct that punitive danmages nay be avail abl e even where a
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plaintiff has sustained no actual damages. See 15 U.S.C. 8§

1681n(2); Casella, 56 F.3d at 476; Boothe v. TRWCredit Data,

557 F. Supp. 66, 71-72 (S.D.N. Y. 1982). However, to survive
summary judgnment on a willful non-conpliance claim a plaintiff
must set forth affirmative evidence denpnstrating "conscious
di sregard” or "deliberate and purposeful™ actions necessary to
make out a claimfor willful nonconpliance under the FCRA. 56

F.3d at 476 (quoting Pinner v. Schm dt, 805 F.2d 1258, 1263 (2d

Cir. 1986)("[i]n each case where punitive damages have been
al l owed the defendant's conduct involved wl|ful

nm srepresentations or conceal nents.") Based on the record
before this court, there is no evidence that Wachovi a engaged
in deliberate or reckless conduct that would warrant punitive
damages. In fact, plaintiff admts that "Wachovia followed its
normal procedure in responding to plaintiff’s dispute and has
no information indicative of any departure from nor mal
procedures.” (Pl.’s Rule 56(a)(1) Statenent). Accordingly,
summary judgnment is also granted in favor of defendants on
plaintiff’s claimof willful non-conpliance.

Concl usi on

Plaintiff’s Motion to Stri ke Declarations [Dkt. No. 100]
is Denied. Defendant’s Mdttion to Strike Affidavit [Dkt. No.

91] is Denied. Defendant’s Cross Mtion for Summary Judgnent
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on the FCRA claimis granted [Dkt. No. 93] and Plaintiff’s
Partial Mdtion for Summary Judgnment agai nst Wachovi a [ Dkt. No.

81] is denied as npoot.

SO ORDERED

ELLEN BREE BURNS
SENI OR UNI TED STATES DI STRI CT
JUDGE

Dat ed at New Haven, Connecticut this day of June, 2004.

24



