UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

JAN VAN ECK,
Pl ai ntiff
v. E 3:02CV1233 (EBB)
THOMAS R. GALLUCCI . et al.,
Def endant s. ;
RULI NG _ON DEFENDANTS _MOTI ON TO DI SM SS
| NTRODUCT| ON

The United States of Anmerica, on behalf of the
Def endants, has noved pursuant to Fed.R Civ.P. 12(b)(6), to
dismss this suit inits entirety. Plaintiff seeks damages
for: 1) false arrest; 2) false inmprisonment; 3) |arceny; and
4) violations of his constitutional rights pursuant to the
Fourth, Fifth, and Fourteenth Amendnents, when he was taken
into custody pursuant to a capias order issued by this court.

STATEMENT OF RELEVANT FACTS

The Court sets forth only those facts deened necessary to
an understanding of the issues in, and the decision rendered
on, this Motion.

The Plaintiff, Jan Van Eck, was the subject of a subpoena

enf orcenent action brought by the United States on behal f of



t he Departnment of Transportation(“DOT”).! The enforcenent
action was conmmenced on January 18, 2000, and styled United

States Departnent of Transportation v. Herman Jan Van Eck,

d/b/a Flying Dutchmen Mt orcoach, Doc. No. 3:00MC24 (EBB). Due

to Plaintiff’s total failure to respond to the subpoena

enf orcenent action, a capias, or a civil arrest warrant, was

i ssued on July 18, 2000. The capi as was executed and Plaintiff
was taken into custody on July 20, 2000.

The Plaintiff conplained of illness en route to the
District Court and was transported to the enmergency room at
Yal e New Haven Hospital by Defendant Thonas
Gal lucci (“Gallucci”). Plaintiff was released fromthe hospital
| ater that sanme day. Plaintiff, however, renmained in federal
custody, and was transported to the New Haven jail. The
foll owing norning, July 21, 2000, Plaintiff was transported to
the District Court for purposes of a show cause hearing as to
why he should not be held in contenmpt of court. The hearing
was held before this Court, at which time Plaintiff agreed,
acconmpani ed by governnment agents, to retrieve his business
docunments, responsive to the DOI's subpoena. The hearing

began at 10: 00 am and concl uded at 10:43 am Later that day,

! At dl rdevant times, Jan Van Eck was the owner/operator of acommercia bus.
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Plaintiff was returned to District Court with the subpoenaed
documents, and was rel eased from cust ody.
Initially, Plaintiff seeks relief pursuant to Bivens v.

Si x_Unknown Nanmed Agents of the Fed. Bureau of Narcotics, 403

U S. 388 (1971) for alleged constitutional violations based on
the Fourth, Fifth and Fourteenth Amendnments (Conplaint 7 1,
26, 32, 33). Plaintiff also asserts state |aw clains of
| arceny, false arrest, reckless endangernent, and violations
of the Connecticut Constitution. (Conplaint Y 1, 29, 30, 33).
The Defendants named in the Conplaint are Gallucci,
Deputy United States Marshal, District of Connecticut; John
Ashcroft, Attorney General of the United States; the
Departnent of Justice; and John Does 1-10.

Legal Anal ysi s

| . Standard of Revi ew

A nmotion to disnmss pursuant to Fed. R Civ.P. 12(b)(6)
shoul d be granted only if “it is clear that no relief could be
granted under any set of facts that could be proved consi stent

with the allegations.” Hi son v. Spalding, 467 U S. 69, 73

(1984). “The function of a notion to dismss is nerely to
assess the legal feasibility of a conplaint, not to assay the

wei ght of evidence which m ght be offered in support thereof.”



Ryder Enerqy Distribution Corp. v. Merrill Lynch Commpdities,

Inc., 748 F.2d 774, 779 (2d Cir. 1984)(quoting Geisler v.

Petrocelli, 616 F.2d 636, 639 (2d Cir. 1980)).

Pursuant to a Rule 12(b)(6) analysis, the Court takes al
wel | - pl eaded al |l egations as true, and all reasonable
inferences are drawn and viewed in a |ight nost favorable to

the plaintiff. Leeds v. Meltz, 85 F.3d 51, 53(2d Cir. 1996).

See also, Conley v. G bson, 255 U S. 41, 45-46 (1957) ( Feder al

Rul es reject approach that pleading is a gane of skill in
whi ch one mi sstep by counsel may be decisive of a case). The
proper test is whether the conplaint, viewed in this manner,

states any valid ground for relief. Conley, 355 U. S. at 45-46.

|I. The Standard as Applied

Rel i ef under Bivens

Plaintiff’s Bivens action is unfounded. Bivens actions
seek to inpose personal liability upon a federal enployee,
acting under color of federal |aw, for constitutional
violations. “A Bivens action has two principal elenents:
first, a claimnt must show he has been deprived of a right
secured by the Constitution and the |aws of the United States;
second, he nust show that in depriving himof that right the

def endant acted under col or of federal |aw.” Mahoney v.




Nati onal Organi zation for Wnen, 681 F.Supp. 129, 132 (D. Conn.

1987). There is no doubt that Gallucci was acting under
color of law at the tinme of the incident at issue here.
However, establishing the first Bivens elenent, i.e. the
deprivation of a clearly established constitutional right, is
an essential hurdle in any Bivens analysis. The absence of
any deprivation of a constitutional right is a basis for
di sm ssal of the entire case under a Rule 12(b)(6) inquiry.
Plaintiff has failed to denponstrate the deprivation of any
constitutional right, and even had he done so, his Bivens
claimis likely barred.? Nevertheless, the Court will turn to
the clains briefly.

Failure to State a Constitutional Claimfor Relief

Plaintiff fails to state any constitutional claimwth
sufficient particularity for consideration of relief.
Plaintiff’'s conplaint is a maze through which the court can
di scern no viable constitutional claim “As we have
repeatedly held, conplaints relying on the civil rights

statutes are insufficient unless they contain sonme specific

2 Since Mr. Van Eck’s dams regarding his lawful arrest and custody by Deputy Gallucci were
previoudy addressed by this Court at the July 21, 2000 hearing, Mr. Van Eck is collateraly estopped

from raisng these dams again in a Bivens action. See Allen v. McCurry, 449 U.S. 90, 96-97 (1980).
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al l egations of fact indicating deprivation of rights, instead
of a litany of general conclusions that shock but have no

meani ng.” Barr v Abrans, 810 F.2d 358, 363 (2d Cir. 1987);

accord Ostrer v. Aronwald, 567 F.2d 551, 553 (2d Cir.1977);

Koch v. Yunich, 533 F.2d 80, 85 (2d Cir.1976); Powell v.

Jarvis, 460 F.2d 551, 552 (2d Cir.1972). Contrary to these
mandates, Plaintiff alleges only broad and conclusory clains
regarding the alleged violation of his constitutional rights

during his capias arrest and while in custody. (Conplaint 11

26-36). Cf. Ostrowski v. Mehltretter, 2001 W 1220524, *2 (2d

Cir. 2001) (in Bivens actions, “conclusory allegations of the
status of defendants’ acts need not be accepted as true for
t he purposes of ruling on a notion to dismss”). This court
agrees with the rationale of the Ostrowski court and declines
to performthe well-settled analysis of a Fed. R Civ.P.
12(b)(6) motion with regard to this Plaintiff’'s flawed
conpl ai nt.

I n any event, Gallucci is protected by the cl oak of
qualified imunity due to the fact that his “conduct was

obj ectively reasonable in light of clearly established Fourth

Amendnment law.” Anobile v. Pellegrino, 274 F.3d 45, 62-63(2d

Cir.2001); X-men Sec., Inc. v. Pataki, 196 F.3d 56, 66 (2d




Cir.1999).

Here, a rational person would have believed that Gall ucci
was acting reasonably when he executed a valid capias, issued
by a court of conpetent jurisdiction, for the purposes of
enforcing a | awful subpoena.?

Further, as to the Fourth and Fifth Amendnent Cl ai ns,
Plaintiff provides ONE sentence covering both constitutional
rights; “Absent a finding by the Court, these defendants had
zero authority to again chain and shackle the plaintiff, and
in so doing, violated his constitutional protections as
enunerated in the Fourth and Fifth Amendnents.” (Plaintiff’s
Obj. at p.9) It is beyond peradventure that this solitary
statenment fails to neet any Second Circuit or Suprene Court
requirenments for stating a claimupon which relief may be
gr ant ed.

The Fourteenth Anmendnment due process claimalso fails as
a matter of law since the Second Circuit has clearly ruled
that a claimof federal due process violation “is untenable
where the allegation is against federal agents acting under

color of federal |aw,” Mahoney, 681 F. Supp. at 132, n.6. See

al so G aham v. Connor, 490 U. S. 386, 395 (1989) (“VWhere a

3 Haintiff’s date law dam for fase arest is smilarly without merit.
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particul ar anmendment provides a textual source against a
particul ar sort of governnmental behavior, that amendment

[ here, the Fourth and Fifth], not the nore generalized notion
of substantive due process, nust be the guide for analyzing
these clains.”).

Finally, to the extent Plaintiff’s due process claimis
based on an allegation of negligent governnent m sconduct, the
Suprenme Court has specifically held that “[t]he Due Process
Clause is sinply not inplicated by a negligent act of an

of ficial causing unintended |oss of or injury to life, liberty

or property.” Daniels v. Wlliams, 474 U.S. 327, 328 (1986).
Thus, all three constitutional clains against Gall ucci

are hereby DI SM SSED.

Respondeat Superi or

1. Attorney General Ashcroft

Attorney General Ashcroft is not |iable under a
respondeat superior theory. A respondeat superior claimmy
not be mai ntai ned agai nst a supervisory official sinply by
al l eging that the subordinate officers acted inproperly.
“Evi dence of a supervisory official’s “personal involvenent”

in the challenged conduct is required.” Hayut v. State

University of New York, 352 F.3d 733, 753 (2d Cir.2003)(citing




Johnson v. Newburgh Enl arged School District, 239 F.3d 246,

254 (2d Cir.2001)(citations omtted)); Ruiz River v. Riley,
209 F.3d 24, 28 (1st Cir.2000)(“plaintiff must state a claim
for direct rather than vicarious liability; respondeat
superior is not a viable theory of Bivens liability”).
Therefore, the respondeat superior claimagainst Attorney
General Ashcroft in his capacity as supervisor is insufficient
to prevail upon, and Plaintiff fails to provide the requisite

factual predicate to state a claimof direct liability.

2. @Gl lucci
Plaintiff’s clains based on a respondeat superior theory

of recovery (Conmplaint Y 31, 33) do not create a cogni zabl e
t heory of recovery against Gallucci for the actions of

hospital and jail personnel. See Hernandez v. Keane, 341 F. 3d

137, 144 (2d Cir.2003) (even a prison doctor who was
responsi ble for overseeing a prison nedical staff was not

i abl e under a respondeat superior theory of recovery, due to
t he doctor’s |l ack of personal involvenment in the alleged

unl awful activity); accord Hayut, 352 F.3d at 753 (personal

i nvol venent of individual defendants is required to make a
successful claimunder respondeat superior). Here, Gallucci

had no supervisory authority over the hospital and jail staff
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or personal involvenent in any manner.
Therefore, Plaintiff’s claim against Gallucci on a

t heory of respondeat superior fail as a matter of |aw.

Suits against the Departnment of Justice

Cl ai ns against the United States Departnent of Justice
are protected fromsuit based on the doctrine of sovereign
imunity. Absent an express wai ver by Congress of the
government’ s sovereign imunity, federal courts |ack subject
matter jurisdiction to consider nonetary clains against the

United States. ED C v. Meyer, 510 U. S. 471, 475 (1994);

United States v. Testan, 424 U.S. 392, 399 (1976); Liffiton v.

Keuker, 850 F.2d 73, 77 (2d Cir.1988). There has been no
express wai ver provided by Congress that would permt this
suit to continue against the United States on the various
grounds relied on by the plaintiff, and thus this claimis
hereby DI SM SSED pursuant to Rule 12(b)(1) due to |ack of
subj ect matter jurisdiction.

Di smi ssal as to “John Doe” Defendants

Plaintiff failed to identify the John Doe defendants
within the requisite three-year statute of |limtations.

Plaintiff filed his conplaint on July 17, 2003 concerning
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events alleged to have occurred on July 20 and 21, 2000.
Plaintiff named John Does 1-10 as defendants, and requested at
1 10 of the conplaint “leave of this Court to add [John Does
1-10] to this action as their identities becone known.”
(Conmpl ai nt at 910)

The Second Circuit held that a plaintiff’s failure to
name specifically the John Doe defendants within the
applicable state law linmtations period* rendered the suit

time-barred. Tapia-Ortiz v. Doe, 171 F.3d 150, 151-152 (2d.

Cir.1999) (per curianm.

[All though [the plaintiff] filed his conplaint

nam ng t he defendant officers as “John Does” within the

t hree- year statute of limtations period, “[i]t is

fam i ar | aw t hat *John Doe’ pl eadings cannot be used to
circunvent statutes of limtations because

repl aci ng a ‘John Doe’ with a named party in effect

constitutes a change inthe party sued.

ld. at 151-52. (quoting Aslandis v. United States Lines, lInc.,

7 F.3d 1067, 1075 (2d Cir.1993) (citations omtted)). Thus,

the Tapia-Otiz court held that the plaintiff’s delay “until

two years after the expiration of the statute of limtations

period to nane specifically in his conplaint the officers who

4 See Conn. Gen. Stat. 852-577 (Connecticut Statute of Limitations applicable to this Bivens

action isthree years).
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all egedly violated his rights is therefore fatal to his Bivens
claim” 171 F.3d at 152.

In the instant matter, Plaintiff's failure to nanme
specific individuals as John Does 1-10 prior to July 21, 2003

renders the clainms time-barred, and as in Tapia-Ortiz, supra,

fatal to Plaintiff’s Bivens claim Thus, the clains against
John Does 1-10 are hereby DI SM SSED.

CONCLUSI ON

It is clear that no relief could be granted in this case
under any set of facts that could be proved consistent with
the allegations. Accordingly, for each reason set forth

herein, Defendants’ Moition to Dism ss [Doc. No.4] is hereby

GRANTED.

SO ORDERED.

ELLEN BREE BURNS

SENI OR UNI TED STATES DI STRI CT JUDGE
Dat ed at New Haven, Connecticut this day of June,
2004.
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