UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

UNI TED STATES OF AMERI CA
V. E No. 3:00-CR-217 (EBB)
TRI UMPH CAPI TAL GROUP, | NC.,

ET AL.

RULI NG ON MOTIONS IN LIMNE TO EXCLUDE STATEMENTS

Before the Court is Defendant Frederick W MCarthy’'s
(“McCarthy”) notion in limne to exclude evidence of
statenents allegedly made at a neeting on March 9, 2000 of the
Advi sory Committee of Triunph Partners |11, L.P. Defendants
Triunph Capital Goup, Inc. (“Triunph”), Charles B. Spadon
(“Spadoni ™), and Ben F. Andrews (“Andrews”) have adopted
McCarthy’s notion, and, in the event McCarthy' s all eged
statenments are deened adm ssi bl e agai nst MCarthy, these
def endants nove to exclude evidence of the alleged statenents
as against them For the reasons set forth herein, MCarthy’'s
nmotion [Doc. No. 505] is DENIED. In addition, the evidence in
guestion is adm ssible as against all naned co-defendants.

BACKGROUND
The Superseding Indictrment (“Indictment”) in this public

corruption case! alleges, inter alia, a RICO enterprise

! The facts of this case have been fully set forth in prior
rulings and will not be repeated herein.



consi sting of an association-in-fact involving all of the
named defendants. According to the Indictnment, included anong
the core activities of the alleged RICO enterprise was the
of fering and agreeing to pay bribes and gratuities in return
for the investnent of Connecticut state pension assets, and
then concealing the crimnal activity. For exanple, the
| ndi ct ment al |l eges that defendants MCarthy, Spadoni and
Triunph conferred consulting contracts val ued at approxi mately
$2 mllion for Connecticut State Treasurer Paul J. Silvester’s
cl ose associates, Lisa Thiesfield, a defendant in this case,
and Christopher Stack. See Indictnent, Count 1, Y 65. These
contracts, the Indictnent alleges, were consideration for
Silvester’s role in increasing investnment of state pension
assets in Triunph Connecticut-Il (“Tri-Conn I1”), a Triunph-
related investnent fund. 1d.

On March 9, 2000, during the tinme period of the charged
RI CO vi ol ati on, RICO conspiracy and schenme to defraud, an
investors’ Advisory Commttee Meeting for Triunph Partners
11, L.P. (“Triunph Partners I11”) was held. Triunph Partners
11, like Tri-Conn Il, is a limted partnership managed by
Triunph and established for the purpose of making investnments.
The partnerships share a common investor, the State of

Connecticut, which held a 99% interest in Tri-Conn Il and a



24% interest in Triunmph Partners I1l. The two limted
partnerships are distinct entities, however, and unlike Tri-
Conn 11, Triunph Partners |1l is not inplicated in the

I ndi ct ment .

Among t hose present at the March 9, 2000 neeting was
McCart hy, the Chairman and CEO of Triunph Il Advisors, L.P.
which is the General Partner of Triunph Partners II1.

McCarthy is also President and majority sharehol der of
Tri unph.

The Government has stated that it intends to introduce at
trial certain statenents that McCarthy all egedly made at the
March 9, 2000 neeting. The Governnent has identified three of
McCarthy's specific statenments that were allegedly fal se and
whi ch “conceal ed [ McCarthy’'s] and other defendants’ roles in
the crimnal activity charged in the Indictnment and served to
further the unlawful objectives of the conspiracy and RI CO
enterprise.” Government’s Opposition at 6.

According to the Governnent, the sum and substance of
those alleged false statenents nade at the March 9, 2000
meeting is:

1. That the Connecticut investigation had nothing to do

with the departure of three professionals from
Triunmph Capital on February 8, 2000, and that the

three professionals | eft because of npbney and
generati on changes.



2. That Triunph cancelled Chris Stack’s consulting
arrangenent after a few nonths because Stack failed
to perform And that, soon after the contract was
cancell ed, Stack pled for immunity with the U S.
Attorney for paying kick-backs to Silvester.

3. That defendant Thiesfield was hired because of her
contacts and ability to network; that she was

formerly an investnent professional at Bigler
Crossroads; and that Watson Watt was her contact.

The Governnent further contends that McCarthy’'s all eged
statenments m sled those in attendance at the March 9, 2000
investors’ Advisory Commttee Meeting for Triunph Partners 111
by “mask[ing] the fact that both Thiesfield s and Stack’s
‘consulting contracts’ were actually shans desi gned to convey
bri bes in connection with state investnments in Triunph-nmanaged
financial vehicles.” 1d. at 13. The Governnent al so alleges
that McCarthy’'s statements “conceal ed the fact that [Triunph
Capital professionals] were term nated for raising questions
about the firmand the Connecticut investigation—-questions
t hat m ght have uncovered the true rel ationshi ps anong the
various nmenbers of the RICO enterprise.” 1d. Lastly, the
Governnment all eges that McCarthy' s statenments revealed his
desire to “insulate fromscrutiny the true relationshi ps anong
t he other nenbers of the enterprise,” a fact which “tends to

show that he, too, was working towards the enterprise’s



‘common pur pose’ of pronoting and concealing the schenes
undertaken by the enterprise.” 1d.

Based on the foregoing proffer, the Governnment argues
that the alleged statenents are rel evant and adm ssi bl e
because they (1) tend to establish the RICO enterprise alleged
in the Indictnment, (2) tend to prove the continuity of the
enterprise’s crimnal activity, and (3) are evidence of
consci ousness of guilt. Furthernore, the Governnment argues
that the statements are adm ssible as to all defendants as
statenments made in furtherance of the conspiracy.?

The defendants nove in limne to exclude evidence of any
such statenents on the grounds that they are not probative of
any fact at issue, and that any margi nal probative val ue that
does exist would be substantially outweighed by the danger of
unfair prejudice, confusion or unnecessary delay. In
addi ti on, assum ng, arguendo, that the statenments were
adm ssi bl e agai nst McCarthy, the other defendants argue that
the statenents are inadm ssible against all other co-
def endants because they were not made in the furtherance of,
or during the course of, the alleged RICO conspiracy.

DI SCUSSI ON

2 The Governnent asserts that it is not offering the
all eged statenments as “other crinmes” evidence pursuant to Rule
404(b).



Evi dence is “relevant” if it has “any tendency” to prove
or disprove a fact of consequence in the trial. FED. R EVID.
401. Two facts of consequence to the Governnent’s case are the
exi stence of an “enterprise” that includes the defendants, as
well as the pattern of racketeering activity alleged in the
I ndi ct ment .

Evi dence of uncharged acts nay be properly admtted as
rel evant evidence in establishing both the existence of a Rl CO
enterprise and the pattern of the all eged racketeering
activity. As to the latter, evidence of uncharged acts may be
properly adnmtted to prove the continuity of the enterprise’s

crimnal activity. See, e.d., United States v. Mller, 116

F.3d 641, 682 (2d Cir. 1997) (finding that the trial court did
not abuse its discretion by concluding that proof of uncharged
murders “was relevant to show the existence and nature of the

enterprise and the conspiracy”); United States v. Brady, 26

F.3d 282, 287 (2d Cir. 1994) (uphol ding adm ssion of evidence
of murders commtted by non-defendants because evi dence was,

inter alia, “relevant to denpnstrate the exi stence of the RICO

enterprise”); United States v. Clenente, 22 F.3d 477, 479 (2d

Cir. 1994) (noting with approval district court’s admtting
into evidence uncharged acts of extortion for the purpose of

“establishing an enterprise and an association in fact, and



t he establishnment of the relationship of trust between the

parties, for purposes of the enterprise”); United States V.

Kapl an, 886 F.2d 536, 542-43 (2d Cir. 1989) (noting that, in
addition to defendant’s racketeering acts and the nature of
t he conspiracy, “external facts may of course al so provide
evidence of the requisite threat of continuity”).

VWi | e acknow edging the controlling case | aw, the
def endants argue that the connection between MCarthy’s
al |l eged statenents and the enterprise and pattern el ements of
the RICO charge is sinply too tenuous to allow the former to
be admitted as tending to prove the latter. The defendants
argue that the proffered evidence neither bears directly on
the nature of the alleged RICO enterprise or pattern, nor
constitutes proof of sonme elenents actually charged agai nst
t he defendants.

The Governnment, on the other hand, contends that
McCarthy's alleged false statements are probative of both the
al l eged RICO enterprise and pattern. For exanple, the
Governnment argues that McCarthy’s fal se statenment reveal s an
attenpt to conceal the true nature of relationships anpng
nmenbers of the RICO enterprise. By speaking falsely about
Thi esfield s experience and performance, as well as about

Stack’s termi nation, the Governnment alleges, MCarthy was



attempting to hide the fact that “both Thiesfield s and
Stack’s ‘consulting contracts’ were actually shans designed to
convey bribes in connection with state investnents in Triunph-
managed financial vehicles.” Governnment’s Opposition at 13.

Simlarly, the Governnment argues, MCarthy's false
statenments reveal an attenpt to “insulate fromscrutiny the
true rel ationshi ps anong the other nmenbers of the enterprise,”
whi ch “tends to show that he, too, was working toward the
enterprise’ s ‘common purpose’ of pronoting and concealing the
schenmes undertaken by the enterprise.” 1d.

The Governnent al so argues that the false statenents are
rel evant to prove the pattern of racketeering activity charged
in the Indictnment, nanely, to prove the continuity of the
enterprise’s crimnal activity. For exanple, the Governnent
argues that McCarthy' s false statenents tend to prove the
continuity of the charged pattern of racketeering activity
because they reveal that a nmenber of the enterprise continued
to conceal the enterprise’s crimnal activities after Paul
Silvester left office.

The Court agrees that evidence concerning McCarthy’'s
al l eged statenents at the March 9 neeting is relevant. The
evidence in question suggests that McCarthy |lied about the

true nature of the rel ationships between Stack, Thiesfield,



and Triunph, and that McCarthy m srepresented the true
circunstances of the departure of three professionals from
Triunph in early 2000, all of which inplies an attenpt to
protect the enterprise fromdetection. Thus, the lies

all egedly uttered by McCarthy, in and of thensel ves, operate
as probative evidence tending to prove facts of consequence in
t his case.

Havi ng concl uded that the proposed evidence is rel evant
to the charged crinme, the Court next considers whether the
probative value of the proffered evidence “is substantially
out wei ghed by the danger of unfair prejudice, confusion of the
i ssues, or msleading the jury.” Feb. R EviD. 403.

The defendants argue that the alleged statenents, even if
deened rel evant, nust be excluded because any probative val ue
is substantially outweighed by the danger of unfair prejudice
t hrough the deprivation of McCarthy's Sixth Amendment rights,
the risk that the jury will use the evidence to infer that
McCarthy has a “propensity” to conmt crines, and confusion or
unnecessary del ay.

The Court is not persuaded that any of the stated risks
of unfair prejudice conpel the exclusion of the evidence in
gquestion. First, MCarthy does not stand to be deprived of

his Sixth Anmendment right to representation by his counsel of



choi ce shoul d evidence of his alleged statenments be adm tted.
Al t hough McCarthy’ s attorney, R Robert Popeo, was, by al
accounts, present at the March 9 neeting, it has already been
determ ned that the facts and circunstances of that neeting
did not create a per se conflict necessitating the

di squalification of attorney Popeo as McCarthy’s counsel. See
Tr. Nov. 29, 2001 at 85 (Court’s finding that “the facts and

circunstances of the March 9th neeting do not conpel a finding

that there is a per se conflict” with regard to attorney

Popeo); see also id. at 86-100 (McCarthy’ s waiver colloquy).
Nonet hel ess, the Court will inpose certain protective
measures to avoid any potential problens pertaining to Popeo’s
participation at the nmeeting. Specifically, all counsel, for

both the Governnment and all defendants, are precluded from
referring to, or eliciting testinony concerning, Popeo’s
presence at the March 9 neeting, including his nanme, his firm
or what he allegedly did or did not say at that neeting.
Counsel will, however, be permtted to refer to, or elicit
testi mony concerning, the presence of “a Triunph attorney” at
that March 9 neeting who spoke about the *“Connecti cut
situation.” No counsel nmay inquire of, or refer to, anything
nore specific or particular concerning the statenents made by,

or identity or affiliation of, Popeo.

10



These protective nmeasures, as well as MCarthy’s know ng
and intelligent waiver of any potential conflict of interest
stemming from attorney Popeo’s presence at the March 9
meeting, will elimnate any Sixth Amendnent issue that could
ari se.

The Court also rejects the defendants’ claimthat
evi dence of the alleged statenents will lead the jury to
i nappropriately believe that McCarthy has a propensity to
commt crimes. Although the evidence in question m ght tend
to have sonme adverse effect upon MCarthy beyond tending to
prove the fact or issue that justifies its adm ssion into
evidence (e.g., that the evidence m ght be viewed by the jury
as indicating a “propensity” to commt a crinme), the Court
bel i eves that any such risk of prejudice is, at best, slight,
and can be effectively mnimzed by a cautionary instruction
tolimt the jury s inproper consideration of the evidence for
any purpose other than what it is offered to prove.

Lastly, the Court rejects the defendants’ argunent that
t he evidence woul d be cumul ative and its adm ssion would
constitute a waste of tine.

In sum the Court finds that the probative val ue of
McCarthy' s statenents at the March 9 neeting is not

substantially outweighed by its alleged prejudicial inpact.

1



In addition to finding that the evidence of the alleged
statenents is adm ssible against McCarthy, the Court also
finds that the evidence is adm ssible against the other RICO
def endants as statenents of a co-conspirator nmade in the

course and in furtherance of a conspiracy. See United States

v. Tracy, 12 F.3d 1186, 1196 (2d Cir. 1993) (citing Bourjaily

v. United States, 483 U.S. 171, 175 (1987)).

Thus, the Court rejects Spadoni’s contention that
McCarthy’ s statenents were not made during the course of, or
in furtherance of, the alleged bribery conspiracy because they
were nmade after the central crininal purpose of the conspiracy
was conplete and were intended to conceal the crine.

See G unewald v. United States, 353 U S. 391, 402 (1957)

(Jackson, J., concurring) (holding that post-crinme statenents
of conceal nent “cannot thensel ves constitute proof that
conceal ment of the crinme after its conm ssion was part of the
initial agreenment anong the conspirators”)

It is clear that McCarthy's all eged statenents were nade
during the course of the charged RI CO conspiracy, see
| ndi ctment, Count 2, § 2 (alleging RICO conspiracy from March,
1997, to date of the Indictnent), and were “designed to

pronmote or facilitate achi evenent of the goals of the



conspiracy.” United States v. Tracy, 12 F.3d 1186, 1196 (2d

Cir. 1993).

As alleged in the Indictnment, the central objectives of
t he conspiracy included self-enrichment, through the receipt
of bribes and investnent of pension assets, and conceal ment of
that crimnal activity. See Indictment, Count 1, Y 27-29.
McCarthy’ s alleged statements on March 9, nmade to persons
i ncluding representatives fromthe Connecticut Treasurer’s
O fice, were nade in furtherance of the conspiracy because, as
al l eged, they were intended to conceal the real reasons for
why Stack and key Triunph enployees were term nated, and the
real reasons for hiring Thiesfield and her performance to
date. As the Governnent persuasively argues in its pleading,
“[c]onceal nent of the corrupt activity was necessary to avoid
detection and ensure that the defendants continued to receive
the bribe paynents and to retain the investnent assets, as
well as limt any action by Triunph investors detrinmental to
t he defendants as a result of the ‘Connecticut Situation.’”
Governnment’ s Opposition at 25. The Court agrees, and finds
that McCarthy’'s alleged statenments fromthe March 9 neeting
are adm ssible as to all defendants.

CONCLUSI ON
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In conclusion, the Court finds that evidence of
McCarthy' s alleged statenents at the March 9, 2000 neeting are
rel evant to show the exi stence and nature of the charged
enterprise and pattern, and that the probative value of the
evidence is not substantially outweighed by its potential for
unfair prejudice. Moreover, the Court finds that the alleged
statenents are adm ssible as to all defendants. Thus, the

notions in |limne [Docs. No. 505, 514, 519 and 525] are

DENI ED
SO ORDERED.

ELLEN BREE BURNS

SENI OR DI STRI CT JUDGE
Dat ed at New Haven, Connecticut, this day of June, 2003.
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