UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

Patricia WRI GHT- KAHN
v, E Giv. No. 3:00cv2314 (JBA)

PEOPLE’ S BANK, BRI DGEPORT and :
Cynthia H PAYNE :

RULI NG ON PENDI NG MOTI ONS
[ Doc. ## 10, 13, 18, 24, 25, 26, 27]

Pro se plaintiff Patricia Wight-Kahn filed this suit
all eging that she was wongfully term nated and ot herw se
di scrim nat ed agai nst by her forner enployer, defendant People’s
Bank, Bridgeport (“the Bank”) and the Bank’s attorney, Cynthia
Payne, in violation of Title VII of the Gvil R ghts Act of 1964,
42 U.S.C. 88 2000e, et seq., the Age Discrimnation in Enploynent
Act of 1967 (“ADEA’), 29 U.S.C. 88 621, et seq., the Americans
with Disabilities Act of 1990 (“ADA’), 42 U S.C. 88 12101, et
seqg., and the Rehabilitation Act of 1973, 29 U S.C. 8§ 701, et
seq. Plaintiff also alleges that her civil rights were viol ated
under 42 U.S.C. 8 1983 because the defendant Peopl e’ s Bank
di sregarded a signed conciliation agreenent. Plaintiff seeks
rei nstatenent, stock options and sixteen billion dollars.
Currently pending are plaintiff’s notions to seal records
[ Docs. ## 10, 18], for filing of discovery materials [Docs. ##
24, 25], for reconsideration of the ruling denying plaintiff’s

notion for appointnent of counsel [Docs. ## 24, 25], to amend



conpl aint [Docs. ## 24, 25, 26], to join parties [Doc. # 26], and
to extend tinme to respond to pre-conference neeting [Doc. # 27],
and defendants’ notion to dism ss [Doc. # 13].

Motion to dismss [Doc. # 13]

Def endant Cynthia Payne has noved to dismss all clains
agai nst her on the grounds that as an individual enployee of
Peopl e’ s Bank she cannot be sued under Title VII, the ADEA, the
ADA or the Rehabilitation Act. The Court agrees. |Individuals
who do not otherw se neet the definition of “enployer” within the
meani ng of those statutes may not be held liable for violations

of the statutes. See Tonka v. Seilor Corp., 66 F.3d 1295 (2d

Cr. 1995) (no Title VII liability against individual defendants

W th supervisory control over a plaintiff); Martin v. Chem ca

Bank, 129 F.3d 114, No. 95-9015, 96-9365, 1997 U. S. App. LEXI S
32022 (2d G r. Nov. 10, 1997) (Table op.) (no individual

liability under ADEA); Wanamaker v. Col unbian Rope Co., 108 F. 3d

462, 465 (2d G r. 1997) (ADEA clains anal yzed the sane way as

Title VII clainms); Menes v. CUNY Univ. of New York, 92 F. Supp.

2d 294, 306 (S.D.N Y. 2000) (no personal liability for individual
def endants under the Rehabilitation Act or the ADA).
Accordingly, plaintiff’s clains against defendant Cynthia Payne
are di sm ssed.

Def endants have al so noved to dismss plaintiff’'s Title VI

and ADEA clains for failure to exhaust adm nistrative renedi es.



Plaintiff’s CHRO conplaint, filed Cctober 1, 1999, alleges that
she was termnated on April 5, 1999 on the basis of her physical
and nental disabilities, in violation of Conn. Gen. Stat. § 46a-
60(a) (1) and the ADA. See Def. Ex. 1. Plaintiff’s detailed
affidavit submtted in connection with that CHRO conpl ai nt
focuses exclusively on discrimnation based on nental and
physical disability. See id. Plaintiff received a Notice of
Fi nal Agency Action fromthe CHRO dated March 16, 2000 notifying
her that her claimof nental and physical disability
di scrimnation had been denied. See Def. Ex. 2. Plaintiff also
received a right to sue letter fromthe EEOCC dated COctober 27
2000 adopting the findings of the Connecticut CHRO There is no
mention in either the CHRO or EECC papers of any Title VIl or
ADEA cl ai m

Plaintiff’s conplaint filed in this action dated Decenber 1,
2000 asserts clainms under Title VII, the ADEA, the Rehabilitation
Act and the ADA. Plaintiff further alleges that the conduct of
def endant was discrimnatory because it was based on her race,
color, sex, age, national origin and disability. Plaintiff
clains that the Bank term nated her, and failed to pronote her,
transfer her, conduct a performance appraisal for her and
i ncrease her salary all in violation of these anti-discrimnation
| aws. According to defendant, because plaintiff failed to
exhaust her administrative remedies with respect to the Title VI
and ADEA cl ainms, those clainms nust be di sm ssed.
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Bef ore bringing an enpl oynent discrimnation claimunder
either Title VII or the ADEA, plaintiff nust file a claimwth
the EEOC within a specified tine period after the all eged

violation and obtain a right-to-sue letter. See Cornwell v.

Robi nson, 23 F.3d 694, 706 (2d Cr. 1994); Mller v. AT & T, 755

F.2d 20, 23-24 (2d Cr. 1985). The Court only has jurisdiction
“to hear Title VII clainms that either are included in an EECC
charge or are based on conduct subsequent to the EECC charge
which is reasonably related to that alleged in the EECC charge.”

Butts v. City of New York Dep’'t of Housing, 990 F.2d 1397, 1401

(2d Gr. 1992). The events alleged in plaintiff’s conplaint al
occurred at or prior to her termnation in April 1999, while her
CHRO conplaint was filed in Cctober 1999. Plaintiff’s sex, race,
color, national origin and age clains in her conplaint therefore
are not based on conduct subsequent to that alleged in the EECC
charge and are not reasonably related to the nental and physi cal
disability discrimnation alleged in the EEOCC char ge.

Because plaintiff has failed to conply with the requirenent
t hat she exhaust adm nistrative renmedies prior to filing her
Title VII and ADEA clains, those clains are dism ssed w thout

prejudice. See Criales v. Anerican Airlines, Inc., 105 F.3d 93,

95 (2d Cir. 1997); Johnson v. Nyack Hosp., 86 F.3d 8, 10 (2d Cr

1996); Twitty v. Smith, 614 F.2d 325, 335 n. 16 (2d Gr. 1979).1

INei t her defendant nor plaintiff have addressed plaintiff’'s
8§ 1983 claimbased on the alleged violation by defendant People’s
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Motions for reconsideration of denial of appointnent of
counsel [Docs. ## 24, 25]

Plaintiff noves the Court to reconsider the order denying
her notion for appoi ntnment of counsel, dated February 28, 2001
[Doc. # 22]. Plaintiff’s notion was originally denied for
failure to allege sufficient facts “to permt the Court to
determ ne whether plaintiff’s clains pass the test of being of
i kely substance.” 1d. at 1. The Court also noted that in
plaintiff’s form Conplaint, she left blank the section requesting
“Supporting Facts.” 1d. In addition, the Court found that while
plaintiff nmet the indigency standard, she gave no specifics as to
whi ch attorneys she contacted and what the terns of their
representation were that she could not afford. 1d. The Court
invited plaintiff to file a renewed notion for appoi ntnent of
counsel in the event that further devel opnment of the record,
i ncl udi ng an Anended Conpl aint setting out the facts supporting
her claim indicated that plaintiff's clains were of likely nerit
and that her financial status precluded her from obtaining
counsel on her own. |d. at 2.

Plaintiff's notion for reconsi derati on addresses the second

Bank of a 1998 CHRO conciliation agreenent entered into by
plaintiff and defendant People s Bank. The Court notes, however,
t hat Peopl e’ s Bank does not appear to be a state actor and there
are no allegations in the Conplaint to support the concl usion
that the conduct of People’'s Bank is fairly attributable to the
state. See Leeds v. Meltz, 85 F.3d 51, 54 (2d Cr. 1996) (“It is
axiomatic that . . . 8 1983, appl[ies] only to state actors.”).
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deficiency noted in the Court’s February 28, 2001 ruling by
setting forth in detail several attorneys she contacted who
declined to represent her because she could not afford their
retainer fee. However, plaintiff does not set forth any factual
all egations fromwhich the Court can determ ne that her clains

are of “likely substance.” Hodge v. Police Oficers, 802 F.2d

58, 61 (2d Cr. 1986). Plaintiff’s Arended Conplaint, filed

April 23, 2001, is identical in all material respects (apart from
the identity of the defendants, as discussed below) to the
original conplaint, and thus does not provide a basis for

reconsi deration of the Court’s original ruling. Plaintiff’s

nmotion is therefore deni ed.

Motions to seal [Docs. ## 10, 18]

Plaintiff has noved to seal certain docunents, although it
cannot be determ ned from her notions precisely what docunents
she wi shes the Court to seal. It appears that she seeks to have
her original CHRO case filed in 1998 sealed. That conplaint and
ot her evidence in that case is not, however, part of the public
record of this case.

“Many cases have recogni zed that the public has a
"common-| aw right of access"” to judicial records.” GCeller v.

Branic Int’l Realty Corp., 212 F.3d 734, 738 (2d G r. 2000)

(citing Nixon v. Warner Comm, Inc., 435 U S. 589, 597-99 (1978);




Video Software Dealers Assoc. v. Oion Pictures Corp. (In re

Oion Pictures Corp.), 21 F.3d 24, 26 (2d Gr. 1994)). \Were a

party seeks to seal the record, the burden of denonstrating that
a docunent submtted to a court should be sealed rests on the

party seeking such action. See id.; United States v. Anpdeo, 71

F.3d 1044, 1047 (2d Cr. 1995). Such a party nust show good
cause to overcone the “presunption open access to docunents filed
in our courts.” Celler, 212 F. 3d at 738.

Plaintiff has not shown good cause as to why docunents not
yet part of the record in this case should be seal ed.
Accordingly, her notions to seal are denied wi thout prejudice to
renew i f good cause for sealing docunents that are part of the

record in this case i s shown.

Motions to anend conpl aint [ Docs. ## 24, 25, 26]

Plaintiff has noved to anend her conplaint to add Barbara
Phillips, the vice president of People’s Bank, Bridgeport, as a
defendant. Plaintiff has also filed an anended conpl ai nt nam ng
Barbara Phillips as a defendant [Doc. # 28]. For the reasons
earlier discussed, plaintiff cannot bring clainms under Title VII,
the ADA, the ADEA or the Rehabilitation Act agai nst an i ndividual
enpl oyee or supervisor of her enployer. Therefore, anending the
conplaint would be futile, and plaintiff’s notion to anend her

conplaint to add Barbara Phillips is deni ed.



Plaintiff also noves to have her power-of-attorney, Francis
P. Gpirano, joined as a pro se plaintiff. Plaintiff states that
Cipirano is a civil rights attorney and does not represent her in
this matter, but nust nonethel ess be kept abreast of the case as
a pro se party. Plaintiff does not cite, and the Court cannot
find, any authority permtting the Court to join as a party a
person who has no apparent dispute with the defendants, solely
for plaintiff’s admnistrative convenience. Plaintiff’s notion

to join her power-of-attorney is therefore denied.

Motion for filing of discovery materials [Docs. ## 24, 25]
Plaintiff’s notion for filing of discovery materials is
deni ed because discovery material need not be filed with the

Court. See Fed. R Civ. P. 5(d) and Local Rule 7(9).

Motion to extend time to respond to neeting [Doc. # 27]

Plaintiff’s notion for extension of time to April 30, 2001
to respond to pre-filing conference neeting is denied as noot.
Plaintiff participated in the tel ephonic conference held February
26, 2001 and the settlenent conference held April 30, 2001 before

Magi strate Judge Margolis.



Concl usi on

For the foregoing reasons, defendants’ notion to dism ss the
Title VII and ADEA clains is GRANTED and defendant Cynthia
Payne’s notion to dismss all clainms is GRANTED. Plaintiff’'s §
1983 clains are dism ssed as to all defendants. The sole clains
remaining in this case are plaintiff’s ADA and Rehabilitation Act
cl ai rs agai nst defendant People’'s Bank. Plaintiff’s notions for
reconsi deration, to anmend pleadings, to join parties, for
extension of tinme and to seal records [Docs. ## 10, 18, 24, 25,

26, 27] are DEN ED

I T 1S SO ORDERED

Janet Bond Arterton, U. S.D.J.

Dat ed at New Haven, Connecticut, this _ the day of July, 2001.



