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RULI NG ON MOTI ON TO DI SM SS

| NTRODUCTI ON

Plaintiff Nat S. Witaker (“Plaintiff”) brings this three-
count Conpl ai nt against his former enployer, Haynes Construction
Company, Inc. (“Defendant”). In Count One, Plaintiff clains
violations of Title VII of the Gvil R ghts Act of 1964, as
anended, 42 U.S.C. 8 2000e, based upon racial discrimnation. In
Counts Two and Three, Plaintiff alleges pendent clains of
intentional and negligent infliction of enotional distress,
respectively.! Def endant now noves to dism ss counts Two and
Three for failure to state a clai mupon which relief can be

granted. See Fed. R Cv. P. 12(b)(6). For the follow ng reasons,

1 Although Plaintiff entitles Count Two “seeki ng damages
under Title XIl,” Plaintiff and Defendant correctly recogni ze in
nmovi ng papers that these are not federal causes of action, but
state tort cl ains.



Def endant’s notion to dism ss is GRANTED

STATEMENT OF FACTS

The Court sets forth only those facts deened necessary to an
under standing of the issues raised in, and decision rendered on,
this Mdtion. Inasnuch as the factual allegations of the Conpl aint
are deenmed true, the Court distills the Statenment of Facts from
sai d Conpl ai nt.

Plaintiff is a resident of Connecticut and was enpl oyed as a
brick mason by Defendant from October 10, 1999, until his
dism ssal on April 17, 2000. (Conpl. 97 9, 15.) Plaintiff alleges
that during his six-nmonth enpl oynent with Defendant, he was given
di sproportionately tedious and difficult masonry work w thout
adequat e support, as conpared to his colleagues. (Conpl. 1Y 12,
53, 54.) His work allegedly consisted of working in small, tight
spaces doing patch and repair work. (Conpl.  53.) Wien Plaintiff
conpl ained that he felt he was being discrimnated against in
terms of the conditions of his enploynent, according to
Plaintiff, he was told he nust “work faster.” (l1d.) Plaintiff
does concede that about a nonth prior to being di sm ssed,
Defendant’s site masonry foreman repeatedly told Plaintiff he was
not working fast enough. (Conpl. 9§ 16.) Neverthel ess, he contends

that the working conditions he was placed in were specifically



designed to force himto constructively resign, or to slow his
pace sufficiently to deemhima “slow worker. (Conpl. T 36.)

On April 14, 2000, Plaintiff alleges that N ck DeFrancesco,
Def endant’s j ob superintendent, told himthat he was being “laid
of f” because the job on which Plaintiff was working was comng to
an end. (Conpl. 9§ 14.) This was done even though the project was
runni ng behind schedul e and over budget. (Conpl. § 33.) At the
time of Plaintiff’s discharge, however, he was issued a notice
stating not that he was being laid off, but that he was being
di scharged because he was “unsuitable for the position.” (Conpl.
M 15.)

Lastly, Plaintiff alleges that not only was he given one
reason for his dismssal, and fired for another, but his
di sm ssal occurred on the sane day that Defendant’s affirmative
action plan obtained state approval. (Conpl. § 45.) As a result
of these alleged intentional, negligent and reckl ess actions,
Plaintiff contends that he suffered, anong other things,
enotional distress resulting in severe depression. (Conpl. 11 47,
64, 70.) Consequently, he filed this three-count conplaint

agai nst Def endant.

LEGAL ANALYSI S

Federal Rule of G vil Procedure 12(b)(6)

A notion to dismss pursuant to Fed. R Gv. P. 12(b)(6)



shoul d be granted only if “it is clear that no relief could be
grant ed under any set of facts that could be proved consi stent

with the allegations.” H shon v. Spalding, 467 U S. 69, 73

(1984), citing Conley v. G bson, 355 U. S. 41, 48 (1957). The

function of a notion to dismss is “not to weigh the evidence
that m ght be presented at trial but nmerely to determ ne whether

the conplaint itself is legally sufficient.” Festa v. Local 3

Int’| Bd. of Elec. Wirkers, 905 F.2d 35, 37 (2d Cr. 1990).

Additionally, pursuant to a Rule 12(b)(6) analysis, the Court
takes all well-pleaded allegations as true, and all reasonable
inferences are drawn and viewed in a |ight nost favorable to

Plaintiff. See Leeds v. Meltz, 85 F.3d 51, 53 (2d Cr. 1996); see

al so Conley, 355 U S. at 48 (holding that Federal Rules reject
approach that pleading is a gane of skill in which one m sstep by
counsel may be decisive of case). However, Rule 12(b)(6) does not
all ow the substitution of conclusory statements “for mnimally

sufficient factual allegations.” Furlong v. Long Island Coll ege

Hosp., 710 F.2d 922, 927 (2d Gir. 1983).

1. Standard as Applied

A. Intentional Infliction of Enptional Distress

In order to succeed on a claimfor intentional infliction of
enotional distress, Plaintiff nust establish the follow ng: “(1)

that the actor intended to inflict enotional distress or that he



knew or shoul d have known that the enotional distress was a
likely result of his conduct; (2) that the conduct was extrene
and outrageous; (3) that the defendant’s conduct was the cause of
the plaintiff’s distress; and (4) that the distress suffered by

the plaintiff was severe.” Appleton v. Stonington Bd. of Ed., 254

Conn. 205, 210 (2000), citing Petyan v. Ellis, 200 Conn. 243, 253

(1986). In order to state a cogni zabl e cause of action, Plaintiff
must not only allege each of the four elenents, but al so nust

allege facts sufficient to support them See Meyers v. Bunker

Ramb Corp., No. B-90-506 (JAC), 1992 U.S. Dist. LEXIS 5336, at
*26 (D. Conn. 1992). Because this Court finds that Defendant’s
al | eged conduct was not “extrenme and outrageous,” the other three
elements will not be addressed.

Whet her Defendant’s conduct is sufficient to satisfy the
el ement of extrenme and outrageous conduct is a question, in the

first instance, for the Court. See Johnson v. Cheesebrough-Ponds

USA Co., 918 F.Supp. 543, 552 (D. Conn.), aff’d, 104 F.2d 355 (2d

Cr. 1996), citing Mellaly v. Eastman Kodak Co., 42 Conn. Supp.

17, 18 (Conn. Super. C. 1991). Only where “reasonabl e m nds

differ,” does it becone a question for the jury. Reed v. Signode

Corp., 652 F. Supp. 129, 137 (D. Conn. 1986); see also

Rest at ement (Second) of Torts 8§ 46, cmt. (h) (1965). The general

rule “is that there is liability for conduct exceeding all bounds

usual ly tolerated by a decent society, of a nature which is



especially calculated to cause, and does cause, nental distress
of a very serious kind.” Mellaly, 42 Conn. Supp. at 19-20,
guoting W Prosser & W Keeton, Torts § 12, at 60 (5'" ed.

1984); see al so Restatenent (Second) of Torts 8§ 46, cnt. (d)

(1965) (“Liability has been found only where the conduct had been
so outrageous in character, and so extrene in degree, as to go
beyond all possi bl e bounds of decency, and to be regarded as
atrocious, and utterly intolerable in civilized society.”)?
“[Mere insults, indignities, or annoyances that are not extrene

or outrageous will not suffice.” Brown v. Ellis, 40 Conn. Supp.

165, 167 (Conn. Super. C. 1984).

In the present case, Plaintiff alleges that Defendant’s
actions were extreme and outrageous in that he intentionally
assigned difficult and tedious work in a discrimnatory manner,
inplied that Plaintiff’s work was “slow’, and used Plaintiff in
order to remain eligible for state contracts under federal and
state Cvil R ghts laws. This Court, however, finds that these
al l egations do not satisfy the above requirenments of extrene and
out rageous conduct.

Courts in Connecticut have been reluctant to allow a claim

2“In interpreting what constitutes “extrene and outrageous”
conduct, Connecticut courts have relied on the Restatenent
(Second) of Torts 846, comment (d) (1965). . . .” Thonpson v.
Service Merchandise, Inc., No. 3:96CV1602 (GG, 1998 U. S. Dist.
LEXIS 13669, at *4 (D. Conn. 1998). See al so Appl eton, 254
Conn. at 210; Petyan, 200 Conn. at 254.
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for intentional infliction of enotional distress. See, e.g.,

Appl eton, 254 Conn. at 211 (finding allegations that school

of ficials nmade derogatory comrents concerning plaintiff’s work
performance and his ability to read, in front of other enployees,
contacted plaintiff’s daughter to recommend that plaintiff take
sone time off because he was acting erratically, and arranged to
have hi mescorted by police off of school property insufficiently

extrenme or outrageous to state a cause of action); Emanuele v.

Baccacci o & Susanin, Cv. No. 379367, 1994 Conn. Super. LEXIS

3156, at *6 (Conn. Super. C., Apr. 10, 1992) (holding conduct
not extrenme and outrageous where at-will enployee alleged her
enpl oyer nmade fal se accusations regardi ng her work perfornmance,
and used coercion, threats and intimdation to force her to sign
a docunent against her will, all for the purpose of depriving her

of benefits and conpensation); Rock v. Mttt Metallurgical Corp.

Cv990492215S, 2001 Conn. Super. LEXIS 207, at *13-21 (Conn.

Super. C., Jan. 10, 2001) (granting defendant’s notion for
summary judgnent where plaintiff alleged that she was ordered to
lift and carry heavy objects beyond her ability, was required to
wor k wi t hout bei ng supplied the necessary resources, was
transferred to a work station without a chair or desk, was called
names, and was fal sely accused of not finishing her work, because
intotality the acts were “less than ‘extrenme’ and ‘ outrageous’

in nature”).



Simlarly, federal district courts in the Second Circuit
have interpreted the qualification of extrenme and outrageous

strictly. See, e.g., Reed v. Signode Corporation, 652 F. Supp.

129, 137 (D. Conn. 1986) (holding conduct not extrene and
out rageous where a uniform conpany policy that forbade | eaves of
absences was applied to an enpl oyee seeking a | eave to undergo

chenot herapy treatnents for cancer); Lopez-Salerno v. Hartford

Fire Ins., No. 3:97Cv273 (AHN), 1997 U. S. Dist. LEXIS 19724, at
*19 (D. Conn., Dec. 8, 1997) (granting notion to dism ss where
plaintiff alleged she was term nated so that defendant could
avoid giving her long-termdisability benefits); Thonpson, 1998
US Dist. LEXIS 13669, at *2-3 (granting notion for sunmary
judgment and finding that allegations made by plaintiff of

enpl oyer downgradi ng her race, renoving her responsibilities in
order to underm ne her authority, and failing to provi de adequate
supervision and sufficient staff to do her job, did not
constitute extrene and outrageous conduct).

Appl ying the appropriate stringent standards in |ight of
such precedence, the Court finds that Defendant’s conduct as
alleged in the Conplaint did not exceed all bounds of decency and
is not “extrene and outrageous”. Hence, Count Two is dism ssed

for failure to state a clai munder which relief may be granted.

B. Negligent Infliction of Enotional Distress




In order to establish a cause of action for negligent
infliction of enotional distress, the Plaintiff nust prove that
Def endant shoul d have: (1) realized that its conduct involved an
unreasonabl e risk of causing distress to Plaintiff; and (2)
realized that the distress, if caused, mght result in illness or

bodily harm See Barrett v. Danbury Hospital, 232 Conn. 242, 260-

61 (1995). Wien the alleged infliction occurs in the workpl ace
Connecti cut i1inposes additional requirenents . “[N]egligent
infliction of enotional distress in the enploynent context arises
only where it is ‘based upon unreasonabl e conduct of the
defendant in the term nation process.’ The nere term nation of
enpl oynment, even where it is wongful, is therefore not, by
itself, enough to sustain a claimfor negligent infliction of
enotional distress. ‘The nere act of firing an enpl oyee, even if
wrongfully notivated, does not transgress the bounds of socially

tol erabl e behavior.’” Parsons v. United Technol ogies Corp., 243

Conn. 66, 88-89 (1997), citing Murris v. Hartford Courant Co.,

200 Conn. 676, 682 (1986) and Mandani v. Kendell Ford, Inc., 312

O. 198, 204 (1991).

In the present case, Plaintiff has failed to present any
evidence to establish that his term nation was carried out in an
unreasonabl e, humliating, or enbarrassing manner. See Pavli scak

v. Bridgeport Hosp., 48 Conn. App. 580, 598 (1998). Plaintiff’s

maj or contention is that the alleged inproper notive behind



Defendant’s hiring procedure was extrene and outrageous, and was,
initself, part of the termnation process. Plaintiff argues that
the term nation process actually began at the point of his being
hi red because Defendant had enployed Plaintiff with the specific
intent of firing himonce Defendant’s affirmative action plan was
approved. This argunent, however, besides being conclusory in
nature, is in opposite. The issue in a claimfor negligent
infliction of enotional distress is the Defendant’s conduct, not
his intent. “Courts have consistently held that term nation for
di scrimnatory reasons, wthout nore, is not enough to sustain a
claimfor negligent infliction of enotional distress.” Mner v.

Town of Cheshire, 126 F. Supp.2d 184, 198 (D. Conn. 2000); see

al so, Newown v. Shell G| Co., 52 F. Supp. 2d 366, 367 (D. Conn.

1999); Thomas v. St. Francis Hosp. Med. Ctr., 990 F. Supp. 81, 92

(D. Conn. 1998). Therefore, even if Defendant had a
discrimnatory notive in hiring Plaintiff, inproper notivation
alone is insufficient to satisfy the requirenents of negligent
infliction of enotional distress.

Plaintiff additionally alleges that inconsistencies with
regard to the categorization of his dismssal were extrene and
outrageous. Although this alleged m srepresentati on would be
under st andably upsetting, it does not rise to the |evel of
i nappropriate behavior required to establish negligent infliction

of enotional distress. Thus, Count Three is also disn ssed for
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failure to state a clai mupon which relief may be granted.

CONCLUSI ON

For all of the foregoing reasons, Defendant’s Mdtion to

Di sm ss Counts Two and Three [ Doc.

Dat ed at New Haven,

No. 7] i's GRANTED.

SO ORDERED

ELLEN BREE BURNS, SEN OR JUDGE

UNI TED STATES DI STRI CT COURT

Connecticut this day of August, 2001.
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