UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

CROWN THEATERS, L. P.
Plaintiff,

V. ) Civil No. 3:02CVv02272( AVC)

M LTON L. DALY, ET AL.,
Def endant s.

RULI NG AND ORDER ON THE COUNTERCLAI M DEFENDANT’ S MOTI ON FOR
SUMVARY JUDGVENT

This is an action for damages arising out of, inter alia,
the plaintiff’s, Crown Theater, L.P.’s (“Crown”), claimthat
t he defendants, Janes T. Martino and Janes Thomas Marti no,
Architect, P.C., (collectively “Martino”), inproperly
certified architect’s certificates, which indicated that
certain construction work had been conpl eted when, in fact,
that work had not been conpleted. It is brought pursuant to
conmmon | aw tenets concerni ng breach of contract and
pr of essi onal negligence.

On August 27, 2003, Martino counterclai med agai nst Crown.
Martino's first counterclaimalleges that, “[i]f [Crown]
recovers judgnent against Martino . . . then [Crown] shall be
liable on the basis of apportionment of responsibility and
[Martino] will be entitled to contribution, apportionnent
and/ or indemification,” because “such danmages were sustai ned

in whole or in part by reason of” Crown’s w ongful conduct.



Martino's third counterclaimis brought pursuant to common | aw
tenets concerning unjust enrichnment and all eges that Crown was
unjustly enriched by certain architectural services that
Martino perfornmed for Crown because Crown never paid for these
servi ces.

On April 30, 2004, Crown filed the within nmotion for
sunmary judgnent (document no. 125), pursuant to Fed. R Civ.
P. 56, contending that, with regard to the first and third
counterclainms, there are no issues of fact and that judgnent
shoul d therefore be rendered in its favor.

The issues presented are: (1) whether the plaintiff has
rai sed an issue of fact with regard to the first counterclaim
that alternatively purports to be an action for contributory
negl i gence, apportionnment, indemity and contribution; and (2)
whet her Martino has raised an issue of fact with regard to his
counterclaimfor unjust enrichnment.

For the reasons that hereinafter follow, the court
concludes that: (1) the plaintiff has failed to raise an issue
of fact with regard to the first counterclaim and (2) genuine
i ssues of fact exist with regard to the counterclai mbrought
pursuant to common | aw tenets concerning unjust enrichment.

Therefore, the notion for summary judgnment (docunent no.

125) is GRANTED in part and DENIED in part.



FACTS:

Exam nation of the conplaint, Local Rule 56 statenents,
exhibits, motion for summary judgnment, and the responses
thereto reveals the follow ng undi sputed, material facts:

Crown owns and manages various theaters throughout the
country. At sone tinme in 1996, Crown hired Martino to provide
architectural services on certain construction projects at
various theaters. Martino provided such services from 1996 to
2001. At sone time during this business relationship, Martino
al so provided architectural services in connection with
Crown’s office and the homes of Crown’s chief executive
officer. The exact nature and extent of such services,
however, is disputed.

During this sanme tinme period, an additional defendant,
one MIton Daly, was allegedly embezzling funds from Crown.
Crown enployed Daly as its chief operating officer. It is
all eged that Daly, in cooperation with various individuals and
corporations, caused invoices to be submtted for construction
wor k that had not been perfornmed, and that he subsequently
paid these invoices, which he knew to be fraudulent. Wth
regard to Martino, Crown maintains that Martino inproperly
certified that certain construction work, which the fraudul ent

i nvoi ces enconpassed, had been conpl eted, when such work had



not,

in fact, been conpl et ed.

On Decenber 20, 2002, Crown filed the instant |awsuit,

and naned MIton Daly and Martino, as well as others, as

def endant s. Marti no thereafter filed an answer and

counterclainms. The first counterclaim which consists of only

two paragraphs, alleges the foll ow ng:

Martino Defendants all ege upon informati on and belief that
if the plaintiff Crown Theatres was caused to sustain
damages as alleged in the Amended Conplaint, all of which
is specifically denied, then such danages were sustained in
whol e or in part by reasons of the affirmative, active,
primary and reckless acts and om ssions, negligence and
breaches of duty and/or obligations and/or statute and/or
warranty and/or contract in fact or inplied by |aw of the
Plaintiff herein.

If the Plaintiff recovers judgnent on the anmended conpl ai nt
agai nst Martino Defendants then the plaintiff shall be
liable on the basis of apportionnent of responsibility and

Martino Defendants wll be entitled to contribution,
apportionnment and/or indemmification fromand judgnent over
against Plaintiff for all or part of any verdict or

judgment which Plaintiff in the wunderlying action or
Plaintiff may recover herein.

This notion foll owed.
STANDARD

Sunmary judgnment is appropriately granted when the

evidentiary record shows that there are no genui ne issues of

mat erial fact and that the noving party is entitled to

judgnment as a matter of law. Fed. R Civ. P. 56(c). 1In

det erm ni ng whether the record presents genuine issues for

trial, the court nust view all inferences and anbiguities in a



| i ght nost favorable to the non-noving party. See Bryant v.
Maf fucci, 923 F.2d 979, 982 (2d Cir.), cert. denied, 502 U S.
849 (1991). A plaintiff raises a genuine issue of materi al
fact if "the jury could reasonably find for the plaintiff."

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 252 (1986).

Rul e 56 "provides that the nere existence of sone alleged
factual dispute between the parties will not defeat an

ot herwi se properly supported notion for summary judgnent; the
requirenent is that there be no genuine issue of materi al

fact." Anderson v. Liberty Lobby, Inc., 477 U S. 242, 247-48

(1986). "One of the principal purposes of the summary
judgnment rule is to isolate and dispose of factually
unsupported clainms... [and] it should be interpreted in a way

that allows it to acconplish this purpose.” Celotex v.

Catrett, 477 U. S. 317, 323-324 (1986).

DI SCUSSI ON:

The First Counterclaim

Crown first maintains that the “first counterclaimis
i ncoherent and unintelligible,” and therefore should be
dism ssed. Alternatively, Crown nmaintains that the first
counterclaimfails “because it is either a m sl abel ed
affirmati ve defense or an attenpt to plead clains that are

bl atantly inapplicable.” In this regard, Crown maintains



that, to the extent the first counterclaimasserts a claim of
contri butory negligence, such a claimnust be asserted as an
affirmati ve defense and not as a counterclaim Crown al so
mai ntains that, to the extent that the first counterclaim
asserts a claimfor contribution or indemification, such
claims “are not applicable here.”

Martino responds that “the first counterclai mprovides
adequate notice to Crown as to the claimasserted by
Martino” and therefore is neither incoherent or
unintelligible. In addition, Martino maintains that “Crown is
incorrect in its assertion that both contribution and
indemmification are affirmative defenses and cannot be raised
as affirmative causes of action.” Martino al so maintains
that “[i]t has been repeatedly alleged that Crown and/or its
corporate officers are liable as joint-tortfeasors to Martino,
thereby entitling Martino to contribution, apportionnment or
i ndemi fication.”

The court concludes that the first counterclaimis
deficient. Although Martino nmaintains that the first
counterclaimalleges that “if Crown sustai ned damages,

t hose danages were caused by Crown’s own cul pabl e conduct
and/ or the conduct of its corporate officers, and therefore,

shoul d be inputed onto Crown,” it is unclear what |egal theory



entitles Martino to such relief. To the extent that Mrtino
is alleging contributory negligence agai nst Crown, such an

all egation is to be pled as an affirmative defense. See Fed.
R Civ. P. 8(c); see also Conn. Gen. Stat. 8§ 52-114. Further,
under Connecticut |aw, an apportionnment conplaint is only

aut hori zed against “a person not a party to the action who is
or may be |iable pursuant to [ Conn. Gen. Stat. 8§ 52-572h,
Connecticut’s conparative liability statute,] for a

proporti onate share of the plaintiff's danmages.” Conn. Gen.
Stat. 8§ 52-102b(a) (enphasis added). Thus, although no
Connecticut appellate court has addressed the issue, the

maj ority of the Connecticut superior court’s have concl uded

t hat an apporti onment counterclaimis inappropriate and that
such relief should be sought by way of an affirmative defense.

See Uic v. Caciopoli, No. CV030473774S, 2004 W 335212, at *2

(Conn. Super. Ct. February 4, 2004) (review ng cases).
Consequently, to the extent that Martino asserts a
counterclaimfor apportionnment against Crown, such a claim

must be raised by way of an affirmative defense.!?

1'n this regard, Martino has indeed pled an affirnmative defense
that sounds in both contributory negligence and apportionment. See
Martino’s Answer to Conplaint, Aff. Def. 5. Although not explicit in
the affirmative defense, Martino presumably invokes Connecticut’s
contributory negligence and conparative fault statute, Conn. Gen.
Stat. § 52-572h, by way of this affirnmative defense.
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To the extent that Martino seeks recovery under a theory
of common |aw indemification, it is deficient because
Martino' s two paragraph counterclaimfails to plead the
necessary elenments for comon | aw i ndemi fication. For
exanple, in order to prevail on a claimfor indemification, a
party nmust allege that the proposed indemitor “was in control
of the situation to the exclusion of the” party seeking

indemmity. Skuzinski v. Bouchard Fuels, Inc., 240 Conn. 694,

698 (1997). There is no such allegation in the first
counterclaim Mre inportantly, Martino, in its opposition to
Crown’s summary judgnment, fails to raise an issue of fact with
regard to this el enment.

Finally, to the extent Martino seeks recovery under a
common | aw theory of contribution, the claimfails inasnmuch as
Martino’s own all egations bar such a claim The gravanen of
Martino' s contention is that “Crown and/or its corporate
officers are liable as joint-tortfeasors to Martino.” There

is, however, no comon |aw right to contribution between

joint-tortfeasors. See Sins v. Honda Mdtor Co., 225 Conn.
401, 417 (“the common law of this state entirely prohibited
contribution anong joint tortfeasors”). Therefore, based on
its own allegations, Martino cannot maintain an action for

common | aw contri buti on.



Accordingly, the nmotion for summary judgment is granted
with respect to the first counterclaim?

1. The Third Counterclaim

Crown next contends that summary judgenment shoul d be
granted on the third counterclaimwhich is brought pursuant to
common | aw tenets concerning unjust enrichnment. Specifically,
Crown nmai ntains the “undi sputed evi dence establishes” that
Martino never expected that its services would be paid for.
The court is not persuaded.

“Plaintiffs seeking recovery for unjust enrichment nust
prove (1) that the defendants were benefited, (2) that the
def endants unjustly did not pay the plaintiffs for the
benefits, and (3) that the failure of payment was to the

plaintiffs' detrinment."” Fitzpatrick v. Scalzi, 72 Conn. App.

779, 786-87 (2002).

In the instant matter, Crown nmaintains that there is no
guestion of fact with regard to the second el enent because
Martino never intended to be conpensated for the work that he

provided for Crown. At his deposition, however, Janes Martino

2Martino seeks leave to amend its answer and countercl ai m shoul d
judgrment be rendered in favor of Grown. Martino, however, fails to
articulate what cure such an anmendment woul d provide, particularly in
light of the fact that Martino has properly asserted an affirmative
defense that will arguably provide the relief sought by way of the
first counterclaim See Footnote 1 of this opinion. Therefore,
Martino's notion to anend i s denied.



testified that he never told Crown that he was providing his
services free of charge and also that he believed that Crown
owed hi m noney for the services he provided. There are

t herefore questions of fact with regard to the issue of

whet her Martino expected to be paid for his services. The
nmotion for summary judgnent on the third counterclaimis

t her ef ore DENI ED

CONCLUSI ON:

For the foregoing reasons, the notion for sunmary
judgnment (docunment no. 125) is GRANTED in part and DENI ED in
part.

It is so ordered this day of August, 2004 at
Hartford, Connecticut.

Alfred V. Covello
United States District Judge
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