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Endor senent Order [ Docs. #25 & 27]

Procedural Posture

This personal injury action, filed in this Court presumably
based on diversity of citizenship, was dism ssed on June 14,

2001, when plaintiffs’ counsel failed to file a response to
defendant’s notion to dism ss for |ack of personal jurisdiction.
Judgnent for the defendant entered on June 18, 2001, and the case
was cl osed.

Plaintiffs filed a notion [Doc. #27] for reconsideration of
the decision dismssing the suit on June 28, 2001, ten days after
judgment entered. In their nmotion, plaintiffs claimthat they
failed to file an opposition to the dism ssal because there was a
pendi ng notion for reconsideration of the Court’s ruling denying
plaintiffs’ notion to conpel discovery. Plaintiffs believed the
Court would not rule on the notion to dismss for |ack of
jurisdiction until the Court had ruled on the notion to

reconsider its ruling on the discovery requests, and that in any



event, plaintiffs could not have opposed the notion for dism ssal
for lack of personal jurisdiction wthout further discovery,

whi ch was not possible without a favorable ruling on the notion
for reconsideration [Doc. #25]. However, the notion for

reconsi deration of the discovery order was not filed until June
18, 2001, after the Court granted defendant’s notion to dism ss
for lack of personal jurisdiction on June 14, 2000, in the
absence of opposition. The Court wll presune the fornmer was
mai | ed before the latter was received.

Currently, plaintiffs have two pendi ng notions before the
Court: the first [Doc. #25] seeks reconsideration of the Court’s
order denying plaintiffs’ nmotion to conpel untinely discovery;
the second [Doc. #27] seeks reconsideration of the Court’s order
di sm ssing the case, in the absence of opposition to defendant’s

nmotion to dismss, for |lack of personal jurisdiction.

1. Mtion to Re-Open the Case

VWhile the plaintiffs’ notion is styled as a notion for
reconsi deration of the Court’s order dism ssing the conplaint for
| ack of personal jurisdiction, plaintiffs actually seek relief
fromjudgnment. Their notion is thus deened a Rule 60(b) notion.

Rul e 60(b) provides in pertinent part that, "On notion and
upon such ternms as are just, the court may relieve a party .
froma final judgnent [for] m stake, inadvertence, surprise or
excusabl e neglect [or] any other reason justifying relief from
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the judgnent.” Fed. R CGCv. P. 60(b). The rule further provides
that the notion shall be made in a "reasonable tine."

"[N] egl ect, for purposes of interpreting ‘excusable neglect’
in the federal rules, has its nornmal, expected neaning:

i nadvertance, carel essness, and m stake." Canfield v. Van Atta

Bui ck/ GMC Truck, Inc., 127 F.3d 248 (2nd Cr. 1997) gquoting

Pi oneer Inv. Servs. Co. v. Brunswi ck Assocs. Ltd. P ship, 507

U.S. 380, 388 (1993).

"A notion under Rule 60(b) . . . is addressed to the sound
di scretion of the court that entered the judgnent, and a
determ nation of such a notion wll not be disturbed upon appeal
unl ess there has been a cl ear abuse of the judicial power."

Par ker v. Broadcast Miusic, Inc., 289 F.2d 313 (2nd G r. 1961).

Wiile "the determnation is at bottom an equitable one, taking
account of all relevant circunstances surrounding the party’s

omssion," Carcello v. TIJX Cos., Inc., 192 F.R D. 61 (D. Conn.

2000) (internal quotations omtted), the discretion of the Court

is not limtless. See Canfield, 127 F.3d at 251 (a party

cl ai m ng excusabl e neglect for failure to read and obey an

unanbi guous rule will ordinarily | ose); Geater Baton Rouge &olf

Assoc. v. Recreation & Park Com, 507 F.2d 227, 229 (5th Gr.

1975) (district court abused its discretion when it denied Rule
60(b) notion to reinstate case when case had been di sm ssed for
counsel’s 28 mnute tardiness in arriving to hearing).

"I'n exercising this discretion, courts should bal ance the
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policy in favor of serving the ends of justice against the policy

in favor of finality," Mazzone v. Stamer, 157 F.R D. 212, 214

(S.D.N.Y. 1994), and in this regard, the length of tine between
the judgnent to be lifted and the date the noving party asked for

relief under Rule 60 is highly germane. See Carcello, 192 F.R D

at 63 (factors to be considered include prejudice to adversary,
l ength of the delay, reason for the error, potential inpact on

t he proceedi ngs, whether the neglect was within the control of

t he novant, and whether the novant acted in good faith). At

| east one court has concluded that the nost inportant factor is
whet her granting the Rule 60 notion wll cause any significant

prejudice to the defendant. Mazzone, 157 F.R D. at 214.

Here, plaintiffs’ failure to respond to the notion to
dism ss was certainly careless. Counsel, failing to respond to a
pending notion to dism ss on the assunption that the Court wll
first rule on a subsequently-filed notion to reconsider, acts at
his peril. At the very least, plaintiffs should have noved for
| eave t o postpone response in the absence of jurisdictional
di scovery, which would not be forthcom ng without an order of the
Court enlarging the time for discovery because plaintiffs had
all onwed the deadlines for tinely service of their discovery to
| apse. Wi ghing against granting the Rule 60(b) notion, then, is
the fact that plaintiffs are wholly at fault for the dismssal in
the first instance.

Plaintiffs’ lack of diligence, while not to be mnimzed, is

4



of fset to sone degree by other factors weighing in favor of
granting the notion. First, the notion was filed only ten days
after judgnent entered. Wth so little tinme elapsed, it is
difficult to imgine that the defendant will be prejudiced, and
in fact the defendant nakes no such showing in its opposition to
the notion. Further, so short a tine period certainly discounts,
at least to sone degree, the interest in finality that nust be
bal anced agai nst "serving the ends of justice." Mazzone, 157
F.RD. at 214. Finally, because the statute of limtations has
run on plaintiffs’s claim denial of this notion may effectively
end this suit, and plaintiffs will have no further renedy for the
harmthey allege in their conplaint. 1In this case, denial of the
nmoti on woul d be tantamount to dism ssal with prejudice for what
can only be described as the inadvertence of counsel. Such a
harsh course of action, in the Court’s view, would not serve the

ends of justice.

I11. Mtion for Reconsideration

Al so before the Court is plaintiffs’ notion requesting that
the Court reconsider its order denying plaintiffs’ notion to
conpel untinely discovery.

In light of the Court’s decision to grant plaintiffs’ notion
to re-open the case and for substantially the sane reasons as set

out above, a Suppl enental Scheduling Order will be issued setting



new deadl i nes for discovery, anended pl eadi ngs! and opposition
and reply to the notion to dismss. The Court will therefore
deny the notion for reconsideration as noot. Any future notion
to conpel shall be pronmptly filed after conpliance with the

requirenents D. Conn. L. Gv. R 9.

I11. Conclusion
For the foregoing reasons, plaintiffs’ notion to re-open the
case [Doc. #27] is GRANTED, and the Court’s Endorsenent O der of
June 14, 2001 [Doc. #24] granting defendant’s notion to dismss
is VACATED. Defendant’s notion to dismss is restored to
pendi ng-notion status. The Judgnent for the defendant [Doc. #26]
is SET ASIDE, and the Cerk is directed to re-open this case.
Plaintiffs’ notion for reconsideration of the Court’s order
denying plaintiffs’ notion to conpel untinely discovery requests
[ Doc. #25] is DENI ED AS MOOT.

I T 1S SO ORDERED

/s/

Janet Bond Arterton, U. S.D.J.

Dat ed at New Haven, Connecticut, this 7th day of Septenber, 2001.

'As the defendant correctly notes, plaintiffs’ conplaint
continues to lack a factual basis for jurisdiction under 28
US C 8§ 1332, as neither diversity of citizenship nor the
requi site anount in controversy is shown on the face of the
pl eadi ngs.



