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LI SA RUZI KA AND
KAREN LACOVBE

Plaintiffs : NO. 3:03-CV- 1416 (EBB)

V.

COMMUNI TY SYSTEMS , INC., ET AL:

Def endant s

AMENDED RULI NG ON THE DEFENDANTS' MOTION TO DI SM SS

| NTRODUCTI ON

Plaintiffs Lisa Ruzika ("Ruzika") and Karen Laconbe
("Laconbe") brought this ten-count conplaint agai nst Defendants,
Community Systens, Inc., (CSI) and Scott Whitaker, David Sokol ow
and Justin Brockie, enployees of CSI, for clains arising out of
their alleged treatnent while enployees of CSI. Counts Ei ght and
Ni ne are brought under 42 U . S.C. Section 1983 alleging first
Amendnent retaliation and deprivation of the Fourteenth Anendnent

right to equal protection and due process, respectively?

YPlaintiffs have, in response to the pending Motion to Dism ss,
wi thdrawn their clainms under Title VII, the ADA and CFEPA agai nst the
i ndi vidual defendants. Accordingly, this ruling addresses the notion as to
Counts Eight and Nine which are directed to the individual Defendants only.
However, the parties have each briefed the clains as to CSI. Even t he
Plaintiffs barely refer to the individual Defendants in their Memorandum of
Law in Opposition to the Motion to Di sm ss. Not wi t hst andi ng such errors,
inasmuch as the Section 1983 analysis is virtually identical as to all
parties, the Court will address the liability, if any, of both CSI and the
i ndi vi dual Defendants.



STATEMENT OF FACTS

_____The Court sets forth only those facts deened necessary to an
under standing of the issues in, and the decision rendered, on
this Motion. The facts are culled fromthe Amended Conpl ai nt
("Conplaint").? _
__ _Plaintiffs Ruzika and Laconbe were enpl oyees of the
Defendant, CSI. CSI is a corporation that operates Horse Fence
Hll Goup Hone ("HFH'), a hone for persons with nental and

physi cal disabilities in Southbury, Connecticut. Conplaint § 12.
CSl is regulated and funded by the Departnment of Mental
Retardation ("DWVR'). Conplaint § 9, Ruzika worked as a

Resi denti al Manager at HFH begi nning in June, 1999. Conpl aint

19 10, 12, 13. Laconbe worked as an Assi stant Manager at HFH
begi nni ng in Decenber, 1998. Conplaint Y 11, 12, 14.

On June 10, 2002, Plaintiffs filed an incident report about
the harnful treatnent of a patient by two staff nmenbers: Tracy
King and Georgette Dorsette. Conplaint § 20. King and Dorsette
were then placed on paid adm nistrative | eave while an
i nvestigation into the suspected abuse was conducted. Conplaint
21. Thereafter, Plaintiffs were accused of falsifying the
i ncident report and Ruzi ka was all egedly accused of being a
raci st. Conplaint 1 22, 23, 24. The Plaintiffs, however, were
not put on admnistrative |l eave during the tinme that they were
being investigated for allegedly falsifying the report. Conpl aint
1 25.

2 The Statement of Facts for this ruling pertains only to Counts 8 and
9 of the Plaintiffs' Conplaint, the subjects at issue in the Mdtion to
Di sm ss.



From June, 2002 to August, 2002, the Plaintiffs allege that
they were forced to work one hundred to one hundred and twenty
hours per week. Conplaint q 28. Each Plaintiff clained that the
excessi ve work exacerbated all eged individual disabilities.

Conpl aint Y 39, 56, 107(g). Ruzika suffers froman Arnold
Chiari | malformation, hypertension, stress, and tachycardi a;
Laconbe suffers from hypertensi on and anxiety. Conplaint T 37,
74. During these nonths, the Plaintiffs nade nmultiple requests
to reduce their hours and hire additional staff, contending that
there existed an unsafe |evel of staffing. Conplaint {1 31, 34,
107(c)(e).

On or about July 25, 2002, Ruzi ka was placed on nedi cal
| eave. Conplaint § 46. On Decenber 27, 2002, CSI advised Ruzika
that her |eave had expired and that her enploynent was term nated
as of Novenber 22, 2002. Conplaint § 49. Laconbe was pl aced on
medi cal | eave on July, 31, 2002. Conplaint { 56.

LEGAL ANALYSI S

| . The Standard of Revi ew

A notion to dismss pursuant to Fed. R Gv. P. 12(b)(6)
shoul d be granted only if "it is clear that no relief could be
granted under any set of facts that could be proved consi stent

with the allegations.” H shon v. King & Spalding, 467 U.S. 69, 73

(1984). "The function of a notion to dismss is nerely to assess
the legal feasibility of a conplaint, not to assay the wei ght of

evi dence which mght be offered in support thereof." Ryder Energy

Distribution Corp. V. Mrrill Lynch Commodities, Inc., 748 F.2d




774, 779 (2d Cr. 1984) (quoting Geisler v. Petrocelli, 616 F.2d

636, 639 (2d Cir. 1980).

_ Pursuant to a Rule 12(b)(6) analysis, the Court takes al
wel | - pl eaded al |l egations as true, and all reasonable inferences
are drawn and viewed in a light nost favorable to the Plaintiff.

Leeds v Meltz, 85 F.3d 51, 53 (2d Gr. 1996). See also, Conley v.

G bson, 355 U.S. 41, 48, (1957) (Federal Rules reject approach
that pleading is a gane of skill in which one msstep by counsel
may be decisive of case). The proper test is whether the
conplaint, viewed in this manner, states any valid ground for
relief. 1d.

1. The Standard as Applied

42 U.S.C. Section 1983 provides, in pertinent part, that

[e] very person who, under color of any statute,
ordi nance, regul ation, custom or usage, of any State
: subjects or causes to be subjected, any citizen
of the United States or ot her person within the
jurisdiction thereof to the deprivation of any rights,
privileges, or imunities secured by the Constitution
and laws, shall be liable to the party injured in an
action at |aw .

42 U. S.C. § 1983.
"A plaintiff pressing a claimof violation of his
constitutional rights under 8 1983 is thus required to show state

action. Rendell-Baker v. Kohn, 457 U. S. 830, 838 (1982). . . (‘In

cases under 8 1983, "under color" of |aw has consistently been
treated as the sane thing as the "state action" required under

the Fourteenth Amendnent’)." Tancredi v. Metropolitan Life Ins.

Co., 316 F.3d 308, 312 (2™ Cir. 2003). "[S]tate action requires

both an all eged constitutional deprivation 'caused by the
exercise of sone right or privilege created by the State or by a
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rule of conduct inposed by the State or by a person for whomthe

State is responsible’ and ... '"the party charged with the

deprivation nust be a person who may fairly be said to be a state

actor.'" Anerican Mrs. Miut. Ins. Co., v. Sullivan, 526 U S. 40,

50 (1999) quoting Lugar v. Ednondson Q1 Co., 457 U S. 922, 937

(1982) (enphasis in original).

In other words, Plaintiffs nust show a "sufficiently close
nexus between the State and the chall enged action of the
regul ated entity so that the action of the latter may be fairly

treated as that of the State itself." Jackson v. ©Metropolitan

Edi son Co., 419 U S. 345, 351 (1974); Tancredi, 316 F.3d at
312. 3/

The Plaintiffs allege that CSI is itself a state agency.
Thus, due to this designation, it nust have been acting under the
color of law when it commtted the alleged acts agai nst the
Plaintiffs. Conplaint § 9. This claimis unsubstantiated and
factually incorrect. The Connecticut General Statutes clearly
identify what entities are "state agencies" and CSI is not
enunerated wthin this statute. Conn. Gen. Stat. 8§ 4-38(c). CS
is not a state agency, but a corporation authorized to do

busi ness in Connecticut, with corporate headquarters in Virginia.

3% As noted above, a virtually identical analysis is applicable to the
i ndi vi dual Defendants. Although the individual Defendants are not "state
actors" within the analysis herein, "each may be |liable under 8 1983 if they

‘jointly engaged with the state officials in the challenged action.'" Scotto
v. Alemas, 143 F.3d 105, 114 (2" Cir. 1998) quoting Dennis v. Sparks, 449
U.S. 24, 27 (1980). I nasmuch as no "joint engagement with any state official”

is remptely possible under the facts as alleged in the Conplaint, the

i ndi vi dual Defendants succeed in denmonstrating that, as to each of them the
Plaintiffs have failed to state any claim upon which relief can be granted
See Fed. R. Civ. P 12(b)(6).



Complaint 1 7. Since CSI is not a state agency, it does not act
under color of |aw based solely upon that prem se.

CSl is, however, alleged to be regulated and funded by the
DMR.  Accordingly, Plaintiffs argue that, even if CSI is not a
state agency, this regulation and funding is evidence of a close
enough nexus between the two entities so that CSI and its
enpl oyees acted under the color of authority of the state and a
Section 1983 claimis viable. Furthernore, the Plaintiffs allege
that CSI was under the control and direction of the DVR
Qpposition at p. 9. The Plaintiffs contend that this
rel ati onship between CSI and the DVR also is a sufficiently close
nexus and that therefore CSI acted under state authority.

Finally, the Plaintiffs assert in their OCpposition that the
state exercises "coercive control" over CSI and that, therefore,
the nexus requirenent is nmet by said control. The Conpl aint,
however, is devoid of any reference to such coercive power.
Rather, Plaintiffs sinply claimin their Qpposition that "[t]he
state exercises coercive power over CSI through the state's

regul ation of CSI. See Conn. Gen. Stat. Title 17a, Chapter

319b." ¥

% This Court spent considerable time and effort attempting to |ocate
this alleged authority. When unable to |locate the precise authority, as a

courtesy this Court contacted Plaintiffs' counsel, in order that she provide
the relevant authority from Title 17a, Chapter 319b, which stood for the
proposition as cited. In conplete disregard of this Court's request, counse

faxed to it three pages of the Table of Contents of Chapter 319b, enconpassing
fifty-three separate statutes, with no further citation. The incredible
expectation that this Court will examne fifty-three separate statutes on
Counsel's behal f goes beyond the pale. Counsel has been forewarned several
times as to prior work product deficiencies submtted without basis to this
Court. This present extraordinary response is a patent violation of Rule 3.1
of the Rules of Professional Conduct (advocate has duty to use |ega

procedures for the fullest benefit of the client's cause, but also a duty not
to abuse | egal procedure.)



State action may properly be found where the state exercises
"coercive power" over, is "entwined in [the] managenent or
control"™ of, or provides "significant encouragenent either
overt or covert" to, a private actor, or where the private
actor "operates as a willing participant in joint activity
wth the State or its agents,” is "controlled by an agency
of the State," has been delegated a "public function" by the
state, or is "entwined with governnental policies."

Tancredi, 316 F.3d at 313, quoting Brentwod Acadeny v. Tennessee

Secondary School Athletic Ass'n., 531 U S. 288, 296 (2001).

| nasmuch as the Plaintiffs offer nothing but conclusory,
unsubstantiated allegations in their Qpposition, with no
authority (and nothing in their Conplaint), their clains of
"coercive power" are rejected by this Court.

Finally. the favored contention of the Plaintiffs is that
there exists the required nexus between the state and CSI, since
the DVR funds and regulates CSI. Conplaint § 9, Opposition at p.
9. The Suprene Court has held, however, that substantial funding
and a high degree of regul ation al one does not nake an
organi zation a state actor |iable under Section 1983. Blumyv
Yar et sky, 457 U.S. 991, 1011 (1982)(no state action where nursing
homes were highly regul ated by, licensed by, and received
significant funding fromstate).

The state's involvenent with the private conpany nust
pertain to the challenged action for the state to be held

accountable in a Section 1983 case. See Rendell - Baker 457 U.S. at

841 (state not |iable under Section 1983 for clains arising from
enpl oyee di scharge at a private school inasnuch as state not

i nvol ved in discharge decisions); Sherlock v. Mntefiore Medical

Ctr., 84 F.3d 522, 527 (2" Gir. 1996) (state not I|iable under

Section 1983 for discrimnation in enploynent since state not



i nvol ved in personnel/discharge decisions). |In the present case
the state was not involved in the constitutional violations
allegedly commtted by CSI. The Court notes that, although the
DMVR funds and regulates CSI, it had no participation in the
personnel or staffing decisions fromwhich these clains arise.

Accord Rendel |l -Baker, 457 U.S. at 841; Sherlock, 84 F.3d at 527;

cf West v Atkins, 487 U S. 42, 54 (1988)(physician hired by state

to provide nedical services to state prison inmates acted under
color of state |aw).

In Count Eight the Plaintiffs allege that CSI retaliated
against themin violation of the First Amendnment and can be held
I iabl e under Section 1983. Conplaint Y 112-116. Plaintiffs
claimthat CSI harassed and retaliated agai nst themfor making
conpl aints about unsafe levels of staffing; Conplaint § 112; and
for filing an incident report against two coworkers for causing
har nful working conditions. Conplaint § 20. Nowhere in the
Compl ai nt, however, do the Plaintiffs assert that the DVR was
invol ved in the harassnent nor any retaliation allegedly
commtted by CSI. Wthout any state involvenent in the acts from
whi ch these clainms arise, there is no sufficiently cl ose nexus
for CSI to be liable under Plaintiffs' Section 1983 claim

Rendel | - Baker, 457 U.S. at 841.

In Count Nine of the Conplaint the Plaintiffs allege that
their Fourteenth Amendnent rights were abridged in violation of
Section 1983. Conplaint Y 118-124. The Plaintiffs claimthat
they were accused of falsifying an incident report and Ruzi ka was
fal sely accused of racism They specifically say they were not

put on | eave 125, 26 , they were forced to work excessive hours
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whi | e under investigation, and that Ruzika was forced to resign
or be denoted when she went on nedical |eave.* Conplaint { 118.
The Plaintiffs contend that each allegation inplicates the Equal
Protection and Due Process C auses.

The Plaintiffs again fail, however, to state any facts in
t he Conpl aint that denonstrate that the state or the DVR had any

i nfl uence or control over these actions. See supra. The

sufficiently cl ose nexus between DVR and CSI is non-existent.
Per sonnel or managenent decisions are at the unfettered
di scretion of CSI. Accordingly, no constitutional right, as
pl eaded in their Conplaint and anplified in their Qpposition, has
been abri dged.
CONCLUSI ON

Def endants did not act under color of |aw when the all eged
actions in this case occurred. Therefore, there is no "state
action" as mandated by Section 1983, and the Plaintiffs fail to
state viable clainms under this statute. Counts Ei ght and N ne of
the Plaintiffs' Conplaint, are insufficient as a matter of |aw
and the Defendants’ Mdtion to Dismss Counts 8 and 9 is hereby
GRANTED

Further, since the parties’ mgjor |legal analysis went to the

liability of CSI, pursuant to Section 1983, see FN. 1/; pp. 4-8,
infra, as briefed extensively by the parties, the issue of the

l[tability of any Section 1983 cl ai ns agai nst Defendant CSI was,

accordingly, decided by this Court. Al Section 1983 clains

Y Note in paragraph 49 it is alleged Ruzika was term nated when her

earned | eave expired.



against that entity also fail to state a claimupon which relief
can be granted. Fed.R Cv.P. 12(b)(6).
The Motion to Dismss [Doc. No.11] is hereby GRANTED as to

Counts Eight, N ne, and any Section 1983 cl ai ns agai nst CS

SO ORDERED

ELLEN BREE BURNS, SEN OR JUDGE
UNI TED STATES DI STRI CT COURT

Dat ed at New Haven, Connecticut this day of Septenber,
2004.
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