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l. | NTRODUCTI ON

Jul ia Jackson brought this five count action alleging
enpl oynment discrim nation on the basis of race and gender, and
intentional and negligent infliction of enotional distress,
agai nst the Norwal k Board of Education (“the Board”); Louis
LaBosco, Director of Human Resources for the Board; Dr. Norman
Zanctheck, Principal of Briggs Hi gh School; Art Dool ey,
Security Coordinator for Norwal k Hi gh School; and Rick
Fol | man, Housemaster of Norwal k Hi gh School.! I n Count One,
plaintiff clainms the Board violated Title VIl of the Civi
Ri ghts Act of 1964, 42 U.S.C. 82000e et seq. (“Title VII").

In Count Two, plaintiff clainm the defendants viol ated her

1The Court previously disnssed Count Four and Count Five
(intentional and negligent infliction of enotional distress
respectively) pursuant to Rule 12(b)(6) of the Federal Rules
of Civil Procedure. [Doc. #24 at 7-9.]



rights to Due Process and Equal Protection under the
Fourteenth Amendnment to the United States Constitution.? 1In
Count Three, plaintiff clains that the Board viol ated her

ri ghts under the Connecticut Fair Enploynent Practices Act
(“CFEPA”). Counts One and Three are clainms against the Board
only; Count Two is a claimagainst all defendants.
Jurisdiction for Counts One and Two is predicated on 28 U S. C
8§ 1331, the existence of a federal question. Count Three is
predi cated on 28 U S.C. 8§ 1367, this court’s suppl enent al
jurisdiction. Pending before the court is defendants’ Motion
for Summary Judgment on all counts. [Defs.’” Mt. (Doc. #
30)]. Plaintiff opposes the motion. [Pl.’s Mdt. (Doc. #
35)]. For the reasons that follow, summary judgment is

GRANTED for all defendants on all counts.

1. STANDARD OF REVI EW

A nmoving party is entitled to sunmary judgnent “if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with affidavits, if any, show
that there is no genuine issue as to any material fact and

that the noving party is entitled to a judgnent as a matter of

2In the plaintiff's Opposition to Defendant’s Mtion to
Dismss, the plaintiff w thdrew her clai munder the Due
Process Cl ause, but mai ntai ned her claimunder the Equal
Protection Clause. [Doc #22 at pp. 3-5.]
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law.” Fed. R Civ. P. 56(c). The burden of establishing that
there are no genuine issues of material fact in dispute rests

with the noving party. Celotex Corp. v. Catrett, 477 U. S

317, 323 (1986); Gallo v. Prudential Residential Servs., Ltd.

P ship, 22 F.3d 1219, 1223 (2d Cir. 1994). |In assessing the
record, the court nust resolve all anmbiguities and draw al
inferences in favor of the party agai nst whom summary j udgment

is sought. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255

(1986). However, even when facts are disputed, in order to
def eat summary judgnent, the nonnoving party nust offer enough
evi dence to enable a reasonable jury to return a verdict in
its favor. |d. at 248. |If little or no evidence supports the
non-nmovi ng party’s case, there is no genuine issue of materi al
fact and summary judgment may be appropriate. Gallo, 22 F.3d
at 1223-24. Disputed facts that are not material to the
issues in the case may not defeat summary judgnent. Henphill
v. Schott, 141 F.3d 412, 416 (2d Cir. 1988). See also

Anderson, 477 U.S. at 247-248.

I11. UNDI SPUTED FACTS®

3The court notes that plaintiff did not conply with Local
Rule 56(a)(3), (formerly Local Rule 9(c)). Local Rule 56
(a)(3) states that each statenent or denial of material fact
in the non-nmoving party’s Local Rule 56(a)(2) statenent nust
be followed by specific citation to adm ssi bl e evidence and/or
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The follow ng facts are undi sputed. 4

1. Plaintiff, Julia Jackson, an African-Anmerican
femal e, was enpl oyed from on or about March 16,
2000 to June 16, 2000 as a security nonitor at
Bri ggs Hi gh School in Norwal k, Connecticut. [Pl.’s
Second Am Conpl. 99 3, 6; Defs.’” 56(a)l Stat. 11
1,18; Pl.’'s 9(c)2 Stat. 17 1, 18.]

2. The job posting for the Security Monitor position
i ndicated that the position required twenty-seven
and a half hours per week, and that there would be
no benefits provided. [Defs.’ 56(a)l Stat. | 3;
Pl.”s 9(c)2 Stat. T 3.]

3. The decision to hire plaintiff was nade by
Princi pal Norman Zancheck and Louis LaBasco,
Di rector of Human Resources, after a committee
i ncluding Principal Zancheck interviewed plaintiff.
[Defs.’” 56(a)l Stat. § 4; Pl. s 9(c)2 Stat. T 4.]

4. Plaintiff reported to and was supervised on a daily

an affidavit. Failure to supply specific citations nmay result
in sanctions, including, when the opponent fails to conply, an
order granting the notion. Despite counsel’s error in this
regard, the court will adjudicate the notion on its merits so
that the plaintiff be fully heard on her clains.

“The follow ng docunments were considered: Pl.’s Local
Rule 56 (a)(3); Defs.’” 56(a)l Stat.; Pl.’s 9(c)2 Stat.; Pl.’s
Second Am Conpl. § 11; Defs.’” Answer to Second Am Conpl. 1
11; AFSCME Local 1042 Contract; Jackson Dep.; Arbitration
Awar d; CHRO Revi ew. ]



basis by Principal Zancheck. Plaintiff was also
supervi sed by Art Dool ey, Head of Security.

[Defs.’” 56(a)l Stat. (Y 11-12; Jackson Dep. at 25-
26. ]

As a new enpl oyee of the Board, plaintiff was
subject to a ninety-day probationary period.® The
AFSCME Local 1042 contract states the probationary
period is a “break-in time” during which the

enpl oyer (the Board) may dism ss an enpl oyee

wi t hout further recourse on the enployee s part.
The contract also indicates that all enployees who
wor k successfully for ninety days shall be known as
per mmnent enpl oyees. [Pl.’s Second Am Conpl. 1
11; Defs.’” Answer to Second Am Conpl. § 11; AFSCME
Local 1042 Contract at 17-18.]

Briggs High School is an “alternative” high school
Students are enrolled at Briggs Hi gh School because
they did not function appropriately in the regul ar
hi gh school environment. Many of the students had

di sci pline problems, were expelled fromregul ar

Al though the plaintiff asserts in her 9(c)2 statenent
that the ninety-day probation period is not nmentioned in the
1042 Contract Book, the probation period is clearly
noted on page 17 of the contract. [Pl.’s 9(c)2 Stat. T 1;

AFSCMVE Loca

1042 Contract at 17.]
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public school or were involved in the juvenile
court system Briggs High School has fewer
students than other high schools in Norwal k, and a
shortened day that ends at 12:45 p.m [Defs.’
56(a)l1 Stat. § 2; Pl.’s 9(c)2 Stat. | 2; Jackson
Dep. at 86.]

Plaintiff was the only security nonitor at Briggs
Hi gh School. Her main duties were to supervise
students inside and outside the school, to ensure
the safety of students and staff, and to protect
the school’s property. Plaintiff’s position
required her to patrol the hallways and school
grounds and to supervi se students as they passed
bet ween cl asses. [Defs.’ 56(a)l Stat. ¥ 5; Pl.’s
9(c)2 Stat. § 5; AFSCME Local 1042 Contract App. at
17a. ]

Plaintiff was not provided with a wal kie-tal kie or
a uniform [Defs.’” 56(a)l Stat. 1 8-9; Pl. s 9(c)2
Stat. 1 9.]

Most security nmonitors at other schools in Norwal k
worked with wal kie-talkies. At the tine plaintiff
was hired, Briggs Hi gh School had no functional

wal ki e-tal kies. The current security nonitor at



10.

11.

12.

Bri ggs Hi gh School does not use a wal ki e-tal ki e.
[Defs.” 56(a)l Stat. § 9; Pl. s 9(c)2 Stat. T 9.]
The job posting for the position indicated that a
uni form was required, but as a practice, a uniform
was not mandatory until an enpl oyee successfully
conpl eted the probationary period. The uniform
requi sition process required an enpl oyee to
purchase the uniformfrom an approved vendor and
then the Board rei nmbursed the enployee. [Defs.’
56(a)l Stat. ¥ 8; Pl.’s 9(c)2 Stat. § 8.]

On June 6, 2000, plaintiff and Principal Zancheck
met and di scussed her performance. During the
nmeeting, plaintiff was shown a copy of her
performance evaluation. Plaintiff read and signed
the evaluation. [Defs.’” 56(a)l Stat. T 13; Jackson
Dep. at 32-33.]

Plaintiff’s evaluation noted that plaintiff did not
sufficiently cover the area between (the school’s)
bui | di ngs or control the students during break
times. In addition, it indicated that plaintiff
became “overly excited and stressed” with students
and that she was not able to control the students.

Plaintiff received unsatisfactory markings in the



13.

14.

15.

16.

17.

cat egories of “recognizes others’ priorities” and
bei ng “proactive.” The recomendati on of the

eval uation was to not rehire plaintiff for the
2000- 2001 school year. [Defs.’” 56(a)l Stat. § 14;
Pl.”s 9(c)2 Stat. T 14; Jackson Dep. at 34-36.]
Fol | owi ng the performance eval uation, Principal
Zancheck and M. LaBosco decided to not rehire
plaintiff for the 2000-2001 school year. [Defs.’
56(a)l Stat. 7Y 15, 17; Pl.’'s 9(c)2 Stat. Y 15,
17.]

By a |letter dated June 6, 2000, M. LaBosco
informed plaintiff that her probationary period had
expi red and that her enploynment woul d not be
renewed for the 2000-2001 school year. [Defs.’
56(a)l Stat. ¢ 15; Pl.’s 9(c)2 Stat. T 15.]
Plaintiff remained in the security nonitor position
until June 16, 2000, the end of the school year.
[Defs.” 56(a)l Stat. 118; Pl.’ s 9(c)2 Stat. § 18.]
On June 16, 2000, Principal Zancheck met with

pl aintiff and Local 1042 President John Msby to

di scuss the June 6, 2000, evaluation of plaintiff.
[Defs.” 56(a)l Stat. § 20; Pl.’s 9(c)2 Stat. T 20.]

During the June 16, 2000, neeting Principal



18.

19.

20.

21.

22.

Zantheck expl ai ned that he thought plaintiff was
not suited for the security nonitor position
because she was “too nice” and not “tough enough”.
[Defs.’ 56(a)l Stat. § 21; Pl.’s 9(c)2 Stat. T 21.]
Princi pal Zancheck changed his eval uati on of
plaintiff to reflect satisfactory marks; however,
t he decision to not renew plaintiff’s enmpl oynment
was never changed. [Defs.’ 56(a)l Stat. f 23;
Pl.’s 9(c)2 Stat. Y 23.]

Throughout plaintiff’s enpl oyment at Briggs High
School, she had no argunents or problens with any
of the defendants. [Defs.’ 56(a)l Stat. Y 24-25;
Pl.’s 9(c)2 Stat. 11 23-25.]

On July 27, 2000, plaintiff applied for a security
nmonitor position at Norwal k H gh School. [Defs.’
56(a)l Stat. T 27; Pl.’s 9(c)2 Stat. § 27.]

Art Dool ey, Head of Security, and Richard Fol | man,
Housemast er of Norwal k Hi gh School, intervi ewed
plaintiff in early August. Art Dooley is of
African- Anmerican descent. [Defs.’ 56(a)l Stat. ¢
28; Pl.’s 9(c)2 Stat. § 28.]

Ot her interviewees included Tia Perry, an African-

American femal e; Deon Hardi son, an African-Anerican



23.

24.

25.

26.

27.

mal e; and Janes Dupre, an African-Anerican mal e.
[Defs.” 56(a)l Stat. § 29; Pl. s 9(c)2 Stat. T 29.]
M. Dooley and M. Foll man selected Tia Perry, an
African- Anrerican female, for the security nonitor
position at Norwal k Hi gh School. [Defs.’ 56(a)l
Stat. 1 32; Dooley Aff. § 20.]

The Board currently enpl oys and has previously

enpl oyed mnorities to work as nonitors and
security guards. [Defs.’” 56(a)l Stat. | 34; Pl.’s
9(c)2 Stat. T 34.]

The Board has a practice of giving current

enpl oyees or enpl oyees who have been laid off first
consideration for job postings. [Defs.’ 56(a)l
Stat. ¢ 30; Pl.’s 9(c)2 Stat. ¥ 30.]

Plaintiff brought a grievance as a nmenber of Local
1042, AFSCME, claimng that she was unjustly denied
t he Norwal k Hi gh School security nonitor position.
The arbitration award concluded that the plaintiff
had no status that entitled her to be given first
consideration for the position. [Defs.’ 56(a)l
Stat. § 31; Pl.’s 9(c)2 Stat. T 31; Arbitration
Award at 2.]

On Septenber 13, 2000, plaintiff filed a conpl aint
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agai nst the Board with the Connecticut Conm ssion
on Human Ri ghts and Opportunities (“CHRO),

al l eging race and gender discrimnation. The CHRO
di sm ssed the plaintiff’s claimpursuant to the
Merit Assessnent Review (“MAR’) process, on the
grounds that there was no reasonable possibility
that further investigation would result in a
finding of reasonable cause. Plaintiff’s request
for reconsideration was also rejected. [Defs.’
56(a)l1 Stat. ¥ 33; Pl.’s 9(c)2 Stat. T 33; CHRO

Revi ew at 1-3.]

V. DI SCUSS| ON

A. Title VIl and Connecticut Fair Enpl oynent

Practices Act Clains - Briqggs Hiagh School @

® Connecticut courts |ook to federal |aw for guidance in
enf orci ng Connecticut’s anti-discrimnation statute, the
Connecticut Fair Enploynent Practices Act (“CFEPA”), and the
analysis of a discrimnation claimis the same under both.
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Under Title VII, it is unlawful for enployers to
di scharge, fail to hire, or otherw se discrimnate agai nst any
i ndi vi dual on the basis of his or her race, color or sex. 42
U.S.C. 82000e-2(a)(1). Analysis of a plaintiff’s
di scrim nation claiminvolves the well-established three-part

burden-shifting test of McDonnell Douglas Corp. v. Green, 411

U.S. 792, 677 (1973). The first part of the test requires a
plaintiff to establish, by a preponderance of evidence, a
prima facie case of racial discrimnation. 1d. This may be
done by showing (i) that she is a nenber of a protected cl ass;
(ii) that she was conpetent and was qualified in her job or
for the position to which she applied; (iii) she suffered an
adverse enpl oynent decision or action; (iv) and the decision
or action occurred under circunstances giving rise to an

i nference of discrimnation. Reeves v. Sanderson Pl unmbi ng

Products, Inc., 530 U. S. 133, 142 (2000); Rexach, 2004 U.S.

Dist. LEXIS 6231, at *9. If a plaintiff is able to establish
a prima facie case of discrimnation, the burden then shifts
to the enployer to provide |legitimte nondi scrim natory

reasons for the enployee’ s rejection. MDonnell Douglas Corp.,

Craine v. Trinity College, 259 Conn. 625, 637 (2002); State of
Conn. v. Commin on Human Rights and Opportunities, 211 Conn.
464, 470 (1989); Gey v. City of Norwalk Board of Education,
304 F. Supp. 2d 314, 328 (D. Conn. 2004). Therefore this
court will analyze plaintiff’'s Title VII and CFEPA clains in
concert.
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411 U. S. at 802. However, even if the defendant is able to
establish legitimte nondiscrimnatory reasons for the

enpl oyee’s rejection, the plaintiff is given an opportunity to
denonstrate that the defendant’s reason for rejection was a
pretext for discrimnation. [|d. at 804-05. For the case to
continue, plaintiff must produce not sinply “sone” evidence,
but rather, “sufficient evidence to support a rational finding
that the legitimte non-discrimnatory reasons proffered by

t he defendant were false, and that nore |likely than not

di scrim nation was the real reason for the adverse enpl oynent

action.” Winstock v. Colunbia University, 224 F.3d 33, 42

(2d Cir. 2000).
A plaintiff’s burden of establishing the first part of

the test, proving a prima facie case of enpl oynent

discrimnation, is “mniml”. Collins v. New York City
Transit Auth., 305 F.3d 113, 118 (2d Cir. 2002). In addition,
the prima facie requirement in a given case will depend on the

specific facts in question, because facts vary in different

enpl oynent cases. MQ@uinness v. Lincoln Hall, 263 F.3d 49, 54

(2d Cir. 2001) (citing McDonnell Douglas Corp., 411 U. S. at

802).
An inference of discrimnation may arise if a plaintiff

can show that she was treated differently than simlarly
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situated enpl oyees of a different race or gender. Shumaay v.

United Parcel Service, 118 F.3d 60, 63 (2d Cir. 1997); Diggs

v. Town of Manchester, 303 F. Supp. 2d 163, 176 (D. Conn.

2004). A plaintiff must show that she shared sufficient
enpl oynment characteristics with the conparator so that they

may be simlarly situated. MGuinness, 263 F.3d at 53. To be

simlarly situated, the individuals with whomthe plaintiff
conpares herself nmust be simlarly situated in all materi al
respects. Shummay, 118 F.3d at 64. An enployee is simlarly
situated in all material respects when an enpl oyee has a
situation sufficiently simlar to the plaintiff’s to support
at least a mniml inference that the difference in treatnent

may be attributable to discrimnation. MGQuinness, 263 F.3d

at 54. What constitutes “all material respects” is judged
partly on whether the plaintiff and those with whom she
conpares herself were subject to the same workpl ace standards.

Etienne v. Wal-Mart Stores, Inc., 186 F. Supp. 2d 129, 135 (D.

Conn. 2001)(citing Norville v. Staten Island Univ. Hosp.., 196

F.3d 89, 96 (2d Cir. 1999)).
The plaintiff has satisfied the first and third el enents

of the McDonnell Dougl as test. Def endant s assert that

plaintiff has not satisfied the second el enent of the test,

because they claimthat plaintiff’s job performnce was
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unsatisfactory. It is undisputed that plaintiff signed her
performance eval uati on, which indicated unsatisfactory marks
and noted that she did not sufficiently cover the area between
(the school’s) buildings, or control the students during break
times, and that she becane “overly excited and stressed” with
students. [Defs.’ 56(a)l Stat. T 13; Jackson Dep. at 32-33.]
Still, plaintiff clainms that she did not agree with the

eval uation. [Defs.’” 56(a)l Stat.  14; Pl. s 9(c)2 Stat. § 14;
Jackson Dep. at 34-36.] In addition, Principal Zancheck | ater
changed his evaluation of plaintiff to reflect satisfactory
mar ks after neeting with plaintiff and Local 1042 President
John Mbsby, even though the decision to not renew plaintiff’s
enpl oynent was never changed. [Defs.’ 56(a)l Stat. T 20, 23;
Pl."s 9(c)2 Stat. 1Y 20, 23.] However, bearing in mnd that
all inferences must be drawn in favor of plaintiff, the court
will assunme that plaintiff has satisfied the second el enent of

t he McDonnell Dougl as test.

Plaintiff asserts that she satisfies the fourth el ement

of the McDonnell Dougl as test because she was treated

differently than simlarly situated white mal e enpl oyees in
the follow ng ways: plaintiff was forced to eat |lunch after
school ; she was not given a wal ki e-tal kie; she was not

provided with a uniforn she was not granted a hearing before
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bei ng term nated; she worked thirty hours per week and was
deni ed benefits; she did not receive the Local 1042 Contract
book; and she was not informed of the ninety-day probationary
peri od.

For each of these clains, however, plaintiff has not
identified the group of enployees to whom she conpares
herself. She has not identified in her opposition menmorandum
nor in her sole affidavit any individuals simlarly situated
to her who were treated differently in the ways she all eges.
She has failed to offer any evidence that supports her clains
of disparate treatnent. For these reasons, plaintiff has not
met her prima facie burden to denonstrate that her non-renewal
at Briggs and the rejection of her application to Norwal k Hi gh
School occurred under circunmstances giving rise to an
i nference of discrimnation.

First, plaintiff clainms that she was forced to eat |unch
after school while other Norwal k security nonitors were
permtted to take a lunch break during the school day. [Doc. #
36 at 9.] This claimfails to support an inference of
di scri m nati on because plaintiff was not simlarly situated to
any other security nonitors in Norwalk in respect to the |unch
hour. Briggs Hi gh School has a shortened day that ends at

12:45 p.m, and plaintiff ate lunch at the sane tine as the
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rest of the staff at Briggs, at the end of the school day.
Plaintiff asserts that, unlike other npnitors in Norwalk,
she was denied the use of a walkie-talkie. [Doc. # 36 at 8-9.]
Def endants assert that this is not evidence of disparate
treat ment because the wal ki e-tal kies at Briggs were either
br oken or stolen; plaintiff was the only nonitor at Briggs and
had no need for a walkie-talkie; plaintiff’s replacenment did
not have the use of the walkie-talkie; and plaintiff did not
request a wal kie-talkie. [Doc. # 31.] Plaintiff does not
di spute that there are no functional wal kie-tal kies at Briggs
or that the current nonitor at Briggs does not use a wal ki e-
talkie [Pl."s 9(c)2 Stat. T 9], and does not claimthat she
requested a wal ki e-tal kie and was refused. Under these
circunstances, the court agrees with defendants that plaintiff
was not simlarly situated with respect to other nonitors who
were provided with wal kie-tal kies within the Norwal k school
system
Plaintiff also asserts that, unlike other nonitors, she
was not provided with a uniform [Doc. # 36 at 8.] In
practice, however, a uniformis only required for pernmanent
enpl oyees. [Defs.’ 56(a)l Stat. 1 8; Pl.’s 9(c)2 Stat. | 8.]
The uniformrequisition process requires an enployee to

purchase the uniform from an approved vendor and then be
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rei moursed by the enployer. [ILd.] Plaintiff has provided no
evi dence that she sought and was denied reinbursenment for a
uni form or that other probationary enpl oyees were provided
with a uniformunder differing circunstances.

Plaintiff claims that, unlike others simlarly situated,
she was not granted a hearing prior to the non-renewal of her
enpl oynment. [Doc. # 26 § 19.] Plaintiff’s evidence is an
affidavit by John Mosby stating generally that other white
mal e probationary enpl oyees were given a hearing, with their
uni on representative present, prior to termnation. [Aff. John
Mosby § 9.] The affidavit, however, fails to identify any
i ndi vidual s who were granted such a hearing. Plaintiff also
acknow edges that she did have a neeting concerning her non-
renewal on June 6, 2000, at which she discussed her
performance and evaluation. [Pl.’s Material Facts in Dispute §
6.] A second neeting anong plaintiff, John Mosby, and
Princi pal Zancheck occurred on June 16, 2000, at the end of
her probationary period, to discuss plaintiff’s non-renewal .
However, the decision not to renew plaintiff’s enploynment was
not changed. Because plaintiff was granted two neetings, one
at which a union representative was present, she was not

treated differently than other probationers prior to the non-
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renewal of her enploynment at Briggs.’

Plaintiff clainms that, although her position required her
to work twenty-seven and a half hours per week, she actually
worked thirty hours per week, and that white mal e enpl oyees
who worked thirty hours or nore per week were given benefits,
whi ch she was denied. [Doc. # 26  7-10.] However, pursuant
to the Local 1042 contract, only enpl oyees who work forty
hours or nore per week are entitled to benefits. [AFSCME Local
1042 Contract at 2, 21.] Thus, even if plaintiff worked thirty
hours per week, she would not have been entitled to benefits.
Plaintiff provided no evidence that simlarly situated white
mal e probationary enpl oyees who worked thirty hours per week
were provided with benefits.

Plaintiff clainms that, unlike simlarly situated white
mal e enpl oyees, she did not receive the Local 1042 contract
book [Pl.’ s Material Facts in Dispute f 7], and was not
informed in witing of the ninety-day probationary period.

[PI.”s Second Am Conpl. [Doc. # 26]  12; Doc. # 36 at 5.]

"Plaintiff raises an issue that, unlike the version of
the performance evaluation submtted by plaintiff, the version
subm tted by the defendants does not contain plaintiff’'s
handwitten statenent at the bottom stating that she did not
agree with the contents of the evaluation. Plaintiff does not
contend, however, that the text of the two versions was
ot herwi se inconsistent, nor does she dispute that she signed
t he eval uation. Because there is no dispute about the actual
text of the evaluation, the fact that the defendants’ version
does not reflect plaintiff’s coment is inmterial.
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Plaintiff proffers no evidence showi ng other security nonitors
received the contract book. Her only evidence concerning
notice of the probationary period is the Msby affidavit,

whi ch states generally that “custodi ans, maintenance workers,
truck drivers, and asst head custodians” were notified in
writing of the probationary period. [AFSCVME Local 1042
Contract at 17; Aff. John Mosby f 8.] Aside fromthis general
assertion, the affidavit does not offer any specific nanmes of
persons simlarly situated to plaintiff who received such
written notice, and is not sufficient proof of the alleged

di sparate treatnent.

Al t hough plaintiff’s burden is mnimal, she has failed to
of fer any evidence showi ng she was treated differently than
simlarly situated enpl oyees which raises an inference of
di scrimnation sufficient to satisfy the fourth el ement of the

MacDonnel | Dougl as test.

I n sone situations, however, a plaintiff may establish
the inference of discrimnatory intent w thout alleging
di sparate treatnment. The inference of discrinm natory intent
could be drawn in several circunstances including, but not
limted to: the enployer’s continuing after discharging the
plaintiff, to seek applications from persons with the

plaintiff’s qualifications to fill the position; or the
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enpl oyer’s criticismof the plaintiff’s perfornmance in
ethnically degrading ternms; or its invidious comments about
others in the enployee’ s protected group; or the nore
favorabl e treatment of enployees not in the protected group;
or the sequence of events leading to the plaintiff’s

di scharge. Adbu-Brisson v. Delta Air Lines, Inc., 239 F.3d

456, 468 (2d Cir. 2001); Chanmbers v. TRM Copy Ctrs. Corp., 43

F.3d 29, 37 (2d Cir. 1994). Plaintiff appears to argue that
further evidence raising an inference of discrimnation
exi sts, yet proffers no such evidence. She asserts that there
was a positive evaluation prior to the June 6, 2000 letter,
but has not provided a copy nor any other evidence of a prior
positive evaluation. Additionally, contrary to plaintiff’s
assertion, the fact that the June 6, 2000 non-renewal letter
does not specifically cite performance reasons for plaintiff’s
di scharge does not raise an inference of discrimnation
because plaintiff was already aware of the proffered reasons
as a result of the neeting and the signed evaluation, even if
she di sagreed with these reasons.

I n addition, when the sanme person nmade the decision to
hire and fire, and when the term nation of enploynent occurs
within a relatively short period of time, it is difficult to

infer an invidious notive that would be consistent with an
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i nference of discrimnation, given that the plaintiff’s race
and gender were clearly known by that person at the tinme of

hire. See Schnabel v. Abranmson, 232 F.3d 83, 91 (2d Cir.

2000) (the fact that the sanme person hired and fired plaintiff

is highly relevant in showi ng age discrimnation unlikely);

Proud v. Stone, 945 F.2d 796, 797 (4" Cir. 1991)(“it hardly
makes sense to hire workers froma group one dislikes only to
fire them once they are on the job”). In this case, the
decision not to renew the plaintiff’s enpl oynent was nade by
t he sanme individuals who hired plaintiff, Principal Zanctheck
and M. LaBasco, less than three nmonths after she was hired.
These facts further underm ne plaintiff’s claimof race and
gender di scrimnm nation.

Because the plaintiff has failed to offer any evidence in
support of her claim the defendants’ Motion for Summary

Judgnment with respect to her enploynment at Briggs Hi gh School

i s GRANTED.
B. Title VII and CFEPA Clains -Norwal k High School
Under Title VII, a plaintiff makes out a prinma facie case

for disparate treatnent in hiring by showing (1) that she is a

menber of a protected class; (2) that she actually applied for
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t he position sought and was qualified; (3) that she was not
hired; and (4) that the position remained open or was filled
by a person not a nenber of plaintiff’s protected cl ass.

MCall v. City of Danbury, 116 F. Supp. 2d 316, 319 (D. Conn.

2000) (citing McDonnell Douglas Corp.., 411 U. S. 792).

Plaintiff fails to make out a prima facie case for disparate
treatment in hiring because the candi date selected for the
position, Tia Perry, is an African-Anmerican femle, a nmenber
of the plaintiff’s protected class. Defendants’ Motion for
Sunmary Judgnment with respect to the Norwal k H gh School

position is GRANTED

C. Equal Protection Clains

In Count Two, plaintiff nmakes a cl aim pursuant to 42
US C 8§ 1983, 42 U.S.C. 88 2000e, et seq. that the defendants
vi ol ated her rights to Equal Protection under the Fourteenth
Amendnent to the United States Constitution. Section 1983
provides that if any person, acting under color of state |aw,
deprives anot her person of a right, privilege or immunity
secured by the Constitution or federal |aws, that person shal
be liable to the party injured. 42 U S.C. 8§ 1983. Section
1983 does not create substantive rights, but it provides a

means to address the deprivation of a federal right guaranteed
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el sewhere. Diggs, 303 F. Supp. 2d at 182. It is unclear from
plaintiff’s menorandum whet her her equal protection claimis
based upon race and/ or gender discrimnation or on nenmbership
in a “class of one”. Under either analysis, plaintiff’s claim
fails.

Enpl oynent discrimnation clainms under 8§ 1983 based on

race or gender are subject to the same McDonnell Dougl as

burden shifting analysis as clainms brought under Title VII.

Sorlucco v. New York City Police Dep't, 888 F.2d 4, 7 (2d Cir.

1989). As previously discussed, plaintiff failed to make a
prima facie showing of discrimnation in the non-renewal of
her enpl oynment at Briggs Hi gh School, or in the rejection of
her application for the Norwal k Hi gh School position.
Therefore, if the plaintiff’s Equal Protection claimis
predi cated on race or gender, her claimfails.

In addition, plaintiff has not provided sufficient
evi dence to withstand sunmary judgnent in regards to an Equal
Protection “class of one” claim In order to establish a
cause of action under the Equal Protection clause based on a
“class of one”, a plaintiff nmust denonstrate that she is the
victimof intentional and arbitrary discrim nation, in that
she has been intentionally treated differently than from

others simlarly situated, and that there is no rational basis
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for the difference in treatnment. Lvyon v. Jones, Edwards,

Reynol ds, and Office of the Attorney General, 260 F. Supp. 2d

507, 513 (D. Conn. 2003), citing Village of WII| owbrook v.

A ech, 528 U.S. 562, 564-65 (2000). \here plaintiff does not
clai msel ective treatnment based on race or gender, the
plaintiff nust denonstrate that the defendants had a

“malicious intent to injure” the plaintiff. Crow ey v.

Courville, 76 F.3d 47, 52-53 (1996). A denonstration of
different treatment from persons simlarly situated, wthout
nore, does not suffice to establish malice or bad faith. [d.
Plaintiff has not provided any evidence from which a
reasonabl e jury could possibly find that she was intentionally
treated differently than simlarly situated enpl oyees, and
that such treatnent is indicative of discrimnation.
Plaintiff has not provided any evidence of vindictive action,
illegitimate animus, or ill will on the part of defendants.
There is no evidence that the defendants’ actions were
irrational and wholly arbitrary. Plaintiff has provided no
evi dence of malice, nor has she provided evidence that the
def endants intentionally singled her out for different
treat ment. Thus, if the plaintiff’s claimis predicated on a
“class of one”, her claimfails.

Therefore, defendants’ Motion for Summary Judgnment on
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Count Two i s GRANTED.

V. Concl usi on

For the reasons di scussed above, the defendants’ Nbtion

for Summary Judgment [Doc. # 30] on all counts is GRANTED.

Any objection to this recommended ruling nust be filed
with the Clerk of the Court within ten (10) days of the
receipt of this order. Failure to object within ten (10) days
may preclude appellate review. See 28 U . S.C. 8§ 636(b)(1);
Rules 72, 6(a) and 6(e) of the Federal Rules of Civil
Procedure; Rule 2 of the Local Rules for United States

Magi strates; Small v. Secretary of HHS. , 892 F.2d 15 (2d

Cir. 1989)(per curiam; E.D.1.C v. Hillcrest Assoc., 66 F.3d

566, 569 (2d Cir. 1995).

Dated at Bridgeport, this 9th day of Septenber,

2004.
/sl
HOLLY B. FI TZSI MVONS
UNI TED STATES MAG STRATE
JUDGE
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